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IN THE SUPREME COURT OF THE STATE OF KANSAS

Corrected Administrative Order

2023-RL-080
RE: Kansas Child Support Guidelines Effective January 1, 2024

Effective January 1, 2024, the attached Kansas Child Support Guidelines
are adopted and are to be used as a basis for establishing and reviewing child
support orders in the district courts of Kansas.

This order supersedes Administrative Order No. 307, dated October 9,
2019, which adopted new Kansas Child Support Guidelines effective January 1,
2020.

This corrected order supersedes the November 29, 2023, order of the same
number.

Dated this 8th day of December 2023. This order is effective January 1,
2024.

FOR THE COURT
MARLA LUCKERT
Chief Justice
The Kansas Child Support Guidelines, effective January 1, 2024, are available

online on the Kansas Judicial Branch website at:
https://www.kscourts.org/Rules-Orders/Orders/Admin-Orders/2023-RL-080
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IN THE SUPREME COURT OF THE STATE OF KANSAS

Administrative Order

2023-RL-070
Order Adopting Supreme Court Rule 160 and Rescinding 2023-RL-018

Effective the date of this order, the court adopts the attached new Supreme
Court Rule 160 and rescinds Administrative Order 2023-RL-018, Order Contin-
uing Temporary Rules on Media and Public Access to Court-Initiated
Livestreams.

Dated this 26th day of September 2023.

FoOr THE COURT

MARLA LUCKERT
Chief Justice
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Rule 160

BROADCASTING OR RECORDING A COURT PROCEEDING

FOR PUBLIC ACCESS

Applicability. This rule applies to a district court when providing
public access to a court proceeding by live broadcasting or by recording
the proceeding by any electronic means or method. But this rule does
not apply to the following:

1) acourt electronically recording a proceeding under Rule 360
as part of the court record;

2 a member of the media broadcasting or recording in a court
facility as permitted by Rule 1001; and

?3) anonmedia person using an electronic device in a courtroom
as permitted by Rule 1002.

Permissive Broadcast or Recording; Preservation. If a court
proceeding is open to the public, the court may do one or more of the
following:

1) broadcast the proceeding live, including by livestreaming over
the internet or in a closed-circuit feed;

2) record the proceeding; and
?3) preserve any recording of the proceeding.

Protecting Integrity of Court Proceeding. A court should broadcast
or record a court proceeding in a manner that protects the integrity of
the proceeding. The court may consider any aspect of the broadcasting
or recording process that could affect the administration of justice,
including whether the process would be inconsistent with the parties’
rights and whether the broadcasting or recording activity would unduly
distract the parties.
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Additional Means of Public Access. The following provisions apply
if a broadcast or recording is not the only means for the public to access
a court proceeding that is open to the public:

1) the court has no duty to stop the proceeding if the broadcast
or recording fails for any reason unless the failure impacts
the court record; and

) a party may move the court to prevent public access through
a broadcast or recording due to sensitive subject matter or
other good cause.

Only Means of Public Access. The following provisions apply if a
broadcast is the only means for the public to access a court proceeding
that is open to the public:

() the court must stop the proceeding if the broadcast fails for
any reason and must not resume the proceeding until the
court either restores the broadcast or provides another means
for the public to access the proceeding; and

) if a party requests to limit public access, the court must
comply with applicable law regarding closing a court
proceeding, including K.S.A. 60-2617.

Initiating and Terminating Broadcast or Recording. A court must
capture the entire proceeding when broadcasting or recording a court
proceeding. The court should start the broadcast or recording prior to
beginning the proceeding and should continue the broadcast or
recording until after terminating the proceeding.

Protecting Privileged Attorney-Client Communications.

1) Attorney’s Responsibility. An attorney has the ultimate
responsibility to prevent privileged attorney-client
communications from being broadcast or recorded. The
attorney should silence the microphone and be aware of
camera angles that could disclose written or oral
communications between the attorney and client.

2 Court’s Discretion. A court should consider taking steps to
prevent the broadcasting or recording of privileged attorney-
client communications. The court is not required to erase or
otherwise change any recording of a privileged
communication, but the court may do so on motion of a party.

(V)



IN THE SUPREME COURT OF THE STATE OF KANSAS

Administrative Order

2023-RL-069

Rules Relating to Continuing Judicial Education

The court amends the attached Supreme Court Rule 501, effective the date
of this order.

Dated this 18th day of September 2023.

FOR THE COURT

MARLA LUCKERT
Chief Justice

(V1)
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Rule 501

CONTINUING JUDICIAL EDUCATION FOR APPELLATE
AND DISTRICT JUDGES

Applicability. This rule applies to each active Supreme Court jus-

tice, Court of Appeals judge, district judge, district magistrate judge,

and retired justice or judge who is acting under a senior judge con-

tract in Kansas. A retired justice or judge who is not acting under a

senior judge contract but who serves as a judge pro tem. or hearing

officer must meet the requirements under the Rules Relating to Con-
tinuing Legal Education rather than the requirements under this rule.

Administration. The Supreme Court through the Office of Judicial

Administration regulates and administers Kansas continuing judi-

cial education. Subject to approval by the Supreme Court, the Office

of Judicial Administration will develop any necessary forms.

Definitions. The following definitions apply in this rule.

(1) “Compliance period” means the period of one year beginning
July 1 and ending June 30.

(2) “Continuing judicial education” or “CJE” means a judicial
education program, course, or activity designed to maintain and
improve a justice’s or judge’s professional competence.

(3) “OJA” means the Kansas Supreme Court’s Office of Judicial
Administration.

Education Requirement. A justice or judge must earn a minimum
of 13 CJE credit hours each compliance period. Of the 13 credit
hours, at least 2 credit hours must be judicial ethics. A justice or
judge can apply CJE credit hours earned from January 1, 2023
through June 30, 2023, to the compliance period starting July 1,
2023, and ending June 30, 2024.
Carryover Credit Hours. A justice or judge who completes more
than the minimum education requirement in subsection (d) may
carry over up to six unused general CJE credit hours to the next
compliance period. A justice or judge may carry over judicial ethics
credit hours as general CJE credit hours but not as judicial ethics
credit hours. The justice or judge must satisfy the following require-
ments:

(V1)



(f)

@

(h)

(1) report the carryover credit hours in the annual compliance re-
port required under subsection (m) for the compliance period in
which the justice or judge earned the credit hours; and

(2) designate the credit hours as carryover credit hours.

Credit Calculation. A justice or judge can earn one credit hour for

each 50 minutes of attendance and one-half credit hour for each 25

minutes of attendance at instructional activities of an approved pro-

gram.

Approval Not Required. A justice or judge can earn general CJE

credit hours at a program OJA has approved for Kansas continuing

legal education. The justice or judge does not need to seek OJA ap-
proval of the program for CJE.

Presumptive Approval. As provided in this subsection, a justice or

judge can earn credit hours for attendance at a program OJA has not

previously approved. The justice or judge does not need written no-
tice of accreditation from OJA before using attendance at the pro-

gram to satisfy the education requirement under subsection (d).

(1) General CJE. A justice or judge can earn general CJE credit
hours at a continuing judicial or legal education program spon-
sored by OJA or one of the following organizations:

(A) National Judicial College;

(B) American Bar Association;

(C) American Academy of Judicial Education;

(D) National Council of Juvenile and Family Court Judges;

(E) American Judicature Society;

(F) Institute for Court Management;

(G) National Courts and Sciences Institute;

(H) American Parole and Probation Association;

(I) Office of Juvenile Justice and Delinquency Prevention,
United States Department of Justice;

(J) National Drug Court Institute;

(K) National Association of Drug Court Professionals;

(L) National Center for State Courts;

(M) National Association of Women Judges;

(N) American Judges Association;

(O) Association of American Family and Conciliation Courts;

(P) any Kansas Inn of Court; and

(Q) any state continuing legal education accrediting organiza-
tion other than the Kansas Continuing Legal Education
Board.

(2) Judicial Ethics. A justice or judge can earn judicial ethics
credit hours at a judicial ethics program sponsored by OJA or
one of the following organizations:

(IX)
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(A) National Judicial College;

(B) American Academy of Judicial Education;

(C) National Council of Juvenile and Family Court Judges;
(D) American Judicature Society;

(E) National Center for State Courts;

(F) National Association of Women Judges;

(G) American Judges Association; and

(H) Association of American Family and Conciliation Courts.

Prior Approval Required. If a program is not approved for Kansas

continuing legal education or presumptively approved under subsec-

tion (h), OJA must approve the program before a justice or judge
can use attendance at the program to satisfy the education require-
ment under subsection (d). When approving a program, OJA will
designate the number of general CJE and judicial ethics credit hours

a justice or judge can earn by attending the program.

Form. A justice or judge must use a form provided by OJA to re-

quest approval of a program not sponsored by OJA or approved for

Kansas continuing legal education.

(1) Presumptively Approved. If the program is presumptively ap-
proved under subsection (h), the justice or judge may submit
the request at the same time the justice or judge submits the an-
nual compliance report required under subsection (m).

(2) Prior Approval Necessary. If the program is not presump-
tively approved under subsection (h), the justice or judge must
submit the request no later than 30 days before the program.
The justice or judge cannot use attendance at the program to
satisfy the education requirement under subsection (d) until the
justice or judge receives notice of accreditation from OJA.

Teaching Credit Hours. A justice or judge can earn up to five CJE
credit hours for each 50 minutes spent teaching an approved contin-
uing judicial or legal education program. In calculating the number
of credit hours to award, OJA will consider time spent in preparation
and teaching. A justice or judge cannot carry over credit hours
earned for teaching.

Legislative Service. Upon a written request submitted to OJA, a

part-time judge as defined by the Kansas Code of Judicial Conduct

serving in the Kansas Legislature will receive a reduction of 6.5 of
the 11 general CJE credit hours required for the compliance period
in which the judge serves in the Legislature.

(m) Annual Compliance Report. Each justice or judge must submit an

annual report of compliance with this rule on a form provided by
OJA. The justice or judge must submit the report to OJA no later

)



than September 1 following the compliance period in which the jus-
tice or judge earned the credit hours.

(n) Waiver; Extension of Time. OJA may grant a waiver of the re-
quirements of this rule or an extension of time to complete the edu-
cation requirement under subsection (d) because of hardship, disa-
bility, or other good cause. A justice or judge must submit a written
request for waiver or extension to OJA prior to September 1 follow-
ing the compliance period for which the justice or judge is request-
ing the waiver or extension.

[History: Prior Rule 501 repealed effective May 25, 2010; Rule effective

May 26, 2010; Rule adopted effective January 1, 2013; Am. effective

December 31, 2020; Am. effective September 18, 2023.]
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ADMINISTRATIVE LAW:

Act Provides Remedy to Appeal Relocation Benefits—Procedure. K.S.A. 58-
3509(a) of the Kansas Relocation Assistance for Persons Displaced by Ac-
quisition of Real Property Act, K.S.A. 58-3501 et seq., provides a compre-
hensive remedy for vindicating the statutory right to relocation benefits and
assistance. K.S.A. 58-3509(a) allows a displaced person to appeal to the
state, agency, or political subdivision within 60 days of the initial determi-
nation of relocation benefits. If such an appeal is made, an independent
hearing examiner shall be appointed by the condemning authority within 10
days and a determination of the appeal made within 60 days. After admin-
istrative review is complete, any party wishing to appeal the ruling of the
hearing examiner may do so by filing a written notice of appeal with the
clerk of the district court within 30 days of the hearing examiner's decision.
Any such appeal to the district court shall be a trial de novo only on the
issue of relocation benefits.

Kansas Fire and Safety Equipment v. City of Topeka............ccccuervrienne 418

Administrative Agency—Subject Matter Jurisdiction Derived from
Statutes. An administrative agency derives subject matter jurisdiction over
amatter from statutes. Fisher v. Kansas Dept. of Revenue ....................... 119

Statute Provides Party Must Exhaust Administrative Remedies before
Appealing Relocation Benefits and Assistance to District Court. A party
must exhaust their administrative remedies under K.S.A. 58-3509(a) before
appealing a hearing examiner's ruling on the issue of relocation benefits and
assistance to the district court. The failure to exhaust such administrative
remedies deprives the district court of subject matter jurisdiction.

Kansas Fire and Safety Equipment v. City of Topeka..........c.cccoevvirennns 418

APPEAL AND ERROR:

Alternative-Means Issue Review—Appellate Court Review. When re-
viewing an alternative-means issue, the appellate court first considers
whether the district court presented an alternative-means crime to the jury.
To determine that, the reviewing court looks to the relevant statute's lan-
guage and structure to decide whether the Legislature meant to list distinct
alternatives for an element of the crime. If alternative means were not pre-
sented, the error inquiry ends. State v. JOrdan...........c.ccoevvevenerniennnnns 628*

Clerical Mistakes May Be Corrected by Court at Any Time. Clerical
mistakes in judgments, orders, or other parts of the record and errors in the
record arising from oversight or omission may be corrected by the court at
any time and after such notice, if any, as the court orders.

StAte V. REAICK ...t 146

(XIV)
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Court’s Decision to Order Competency Evaluation—Appellate Review.
An appellate court reviews a district court's decision to order an evaluation
under K.S.A. 2020 Supp. 22-3429 for abuse of discretion.

State V. MItChell. ... 792*

District Court's Review of Workability of Restitution Plan—Appellate Re-
view. An appellate court reviews a district court's decision on the workability of a
restitution plan for an abuse of discretion. The party asserting error has the burden
of showing an abuse of discretion. State v. Taylor ............ccccccovveieiiicieann, 364

Failure to Meet Burden of Production—Remand not Appropriate Remedy.
When a party fails to meet its burden of production and persuasion, remand is not
generally an appropriate remedy. Granados v. Wilson .............ccccoceveveincennnn 34

Invited Error Doctrine—Application. The invited error doctrine does not bar an
appellant from raising an issue on appeal when he or she merely acceded to—but
did not affirmatively request—the error. The doctrine applies only when a defend-
ant actively pursues and induces the court to make the error.

SEAIE V. SMILN.....eei e s 130

Issue Waived if Not Preserved by Petition for Review. Without applica-
tion of a permissive exception for plain error, a party waives an issue not
preserved by a petition for review. QUINN V. State ..........cccoevveiirieninnne. 624*

Motion to Reconsider Treated as Motion to Alter or Amend—Appel-
late Review. Appellate courts generally treat motions to reconsider as mo-
tions to alter or amend. When reviewing the district court's ruling on a mo-
tion to alter or amend, we apply an abuse of discretion standard. A judicial
action constitutes an abuse of discretion if it is (1) arbitrary, fanciful, or
unreasonable; (2) based on an error of law; or (3) based on an error of fact.
State V. Campbell..........coviiiii e 511

New Claims Cannot Be Raised on Appeal. A defendant cannot raise new
claims for the first time on appeal unless an exception applies.
Shelton-Jenkins V. STALE .........cccoviririiiieesce e 141

Party Must Seek Review to Preserve Issue on Appeal. A party aggrieved
by a Court of Appeals' decision on a particular issue must seek review to
preserve that issue for Kansas Supreme Court review.

SEALE V. SIUSSEY ...t 174

Sufficiency of Evidence Challenge to Conviction—Appellate Review.
When a defendant challenges sufficiency of the evidence supporting a con-
viction, an appellate court looks at all the evidence in the light most favor-
able to the prosecution to decide whether a rational fact-finder could have
found the defendant guilty beyond a reasonable doubt. In this process, the
reviewing court must not reweigh evidence, resolve evidentiary conflicts,
or reassess witness credibility. State v. SPENCer .........cccovevveeivinneninenn, 295
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ARBITRATION:

Arbitration Action—Not Judicial Determination of Comparative Fault. Un-
der Kansas law, an arbitration action does not qualify as a judicial determi-
nation of comparative fault. Hodges v. Walinga USA, InC .............c.c...... 535

Confirmation of Arbitration Award—Not Judicial Determination of
Comparative Fault for Invoking One-Action Rule. Under Kansas law,
the confirmation of an arbitration award by a state court judgment does not
qualify as a judicial determination of comparative fault for purposes of in-
voking the one-action rule. Hodges v. Walinga USA, INC...........cccccveuraen. 535

ATTORNEY AND CLIENT:

Claim of Ineffective Assistance of Counsel—Proof of Deprivation of Right to
Counsel. A defendant claiming ineffective assistance of counsel to warrant setting
aside a plea under K.S.A. 2022 Supp. 22-3210(d)(2) must demonstrate counsel's
performance deprived the defendant of his or her Sixth Amendment right to coun-
Sel. Shelton-JenkinS V. SEALe...........evverierieieesice s 141

Disciplinary Proceeding—Indefinite Suspension. Respondent was or-
dered indefinitely suspended due to the unauthorized practice of law fol-
lowing a prior suspension of his license. Respondent entered into a Sum-
mary Agreement in which he admitted various violations of the KRPCs and
stipulated to findings of fact by the disciplinary panel. The Supreme Court
ordered Respondent's license be indefinitely suspended.

IN T AYESN L. e 405

— One Hundred Eighty-day Suspension. Attorney is suspended from the
practice of law in Kansas for 180 days for violating KRPCs that related to
his mishandling of the transfer of a mineral interest title. Respondent did
not dispute the findings or recommendations of the disciplinary hearing
panel or the Disciplinary Administrator. The Supreme Court suspended the
respondent for 180 days. In re Eland ..........cccceoeiiiiiniiiiccnees 315

— One-year Suspension. Attorney entered into a summary submission agree-
ment under Supreme Court Rule 223, stipulating that he violated KRPCs 1.1, 1.3,
1.15(a) and (b), 8.4(c) and (d), Rule 210(c), and Rule 221(b). Attorney is disci-
plined by a one-year suspension, to run concurrent with his suspension in the state
of Maryland. The Supreme Court further orders as a condition of reinstatement of
his Kansas license that attorney show that his Maryland and District of Columbia
law licenses have been reinstated. In re Marks ..........cccooeovveieiiniennnenn, 10

— — Attorney is suspended for one year from the practice of law in the state of
Kansas, in accordance with Supreme Court Rule 225(a)(3) (2023 Kan. S. Ct. R. at
281), for violations of KRPC 1.15 (safekeeping property), 8.4(c) (professional
misconduct), and Rule 210 (duty to cooperate). Respondent will be required to
undergo a reinstatement hearing. In re MCVey .........cccoovvniieneinicienns 266

— Order of Disbarment. Attorney charged in a formal complaint by the Disci-
plinary Administrator, with violations of KRPC 1.15 (safekeeping property) and
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1.16.(declining or terminating representation), voluntarily surrendered his license
to practice law in Kansas. 1N re ANgSt.......ocoeieieiinieiine e 282

— — Attorney charged with multiple violations of KRPCs in a formal complaint
filed by the Disciplinary Administrator, voluntarily surrendered his license to prac-
tice law in Kansas. In a letter signed March 27, 2023, Costello voluntarily surren-
dered his license to practice law under Supreme Court Rule 230(a) (2023 Kan. S.
Ct.R.at290). INre CoStellO ........ccevveriiiiice e 149

— -- Attorney, under temporary suspension for possession of meth-
amphetamine, voluntarily surrenders his license to practice law, pend-
ing three docketed complaints in the Office of the Disciplinary Ad-
ministrator. The Supreme Court accepts Farchmin's surrender of his
Kansas law license, disbars him pursuant to Rule 230(b), and revokes
his license and privilege to practice law in Kansas.

IN re Farchmin........cocoiiiie e 622*

—— Attorney voluntarily surrendered his license to practice law in Kansas
while complaints were pending regarding multiple violations of the Kansas
Rules of Professional Conduct, including KRPC 1.3, 1.4, 1.16,5.5, 8.1, 8.4
and Rules 210 and 231. IN 1€ LONG ......ceviveirieineeenieeiesecsie e 667*

—— Attorney voluntarily surrendered his license to practice law in Kansas
while complaints were pending regarding multiple violations of the Kansas
Rules of Professional Conduct. The Supreme Court directs that this order
be published in the Kansas Reports, that the costs herein be assessed to
Leon, and that Leon comply with Supreme Court Rule 231.

TN B LBOM 1.t bbb 614*

— Order of Reinstatement. Attorney petitioned for reinstatement of his license
to practice law in Kansas after a two-year suspension in 2013. Following a rein-
statement hearing, attorney is reinstated, subject to a term of three years of super-
vised probation. In re GalloWaY .............ccovriernerinee e 87

— — Attorney petitioned for reinstatement of his license to practice law in
Kanas following his disbarment in 2014. A hearing panel of the Kansas
Board for Discipline of Attorneys conducted a hearing and recommended
that Chavez' petition for reinstatement be granted. The Supreme Court
agrees, grants, and reinstates Chavez' license to practice law, following his
ompliance with registration and reinstatement fees.

INTE CNAVEZ ... 613*

—— Attorney under suspension for 180 days from April 2023, seeks rein-
statement under Rule 232(b). The Supreme Court grants Eland’s request for
reinstatement following his compliance with reinstatement and registration
fEeS. INTEEIANG ..o 666>

— — Attorney, who was indefinitely suspended in 2011, requiring a full
reinstatement hearing prior to consideration of reinstatement, now has filed
a petition for reinstatement. In its final hearing report, a hearing panel rec-
ommended reinstatement with a three-year probation plan and other terms
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and conditions. The Supreme Court approved the reinstatement with the
three-year probation plan with conditions and limitations on her practice, as
set out in this order, including paying attorney registration fees and com-
plying with CLE requirements. Inre Shaw .........c.cccccvveiviviiiiineicieens 546

— — Attorney who was suspended for six months now petitions for rein-
statement of his license under Rule 232. The Supreme Court grants the order
of reinstatement conditioned upon the payment of attorney registration fees
and compliance with CLE requirements and costs. Inre Jahn ................. 497

— Published censure. Attorney Mitchell Spencer committed a misdemeanor that
involved dishonesty, fraud, deceit, or misrepresentation which adversely reflected
on his fitness to practice law, but the Kansas Supreme Court held it did not seri-
ously adversely reflect on his fitness to practice law. A minority of the court would
impose the jointly agreed to recommended discipline of a 90-day suspension with
the suspension being stayed while the respondent is placed on probation for one
year. The court held published censure to be an appropriate sanction.

INTESPENCEL ... 70

— — The Supreme Court disciplined Morton of Colorado Springs, Colo-
rado, by published censure for violations of the Kansas Rules of Profes-
sional Conduct. The violations involved Morton's failure to inform Colo-
rado attorney admissions authorities about her pending Kansas disciplinary
complaint and from information she provided Kansas and Colorado attor-
ney admissions authorities about her employment history.

INTEMOITON ... 724*

— Reinstatement. Attorney suspended for 90 days in October 2022, files motion
for reinstatement. Disciplinary Administrator moved for reinstatement hearing, but
Kansas Supreme Court denied motion for hearing, and granted Malone's reinstate-
ment, and ordered his license to be reinstated when CLE and attorney registration
feesarein compliance. INreMalone ..........ooveveiieiicince e 117

— Six-Month Suspension, Stayed Pending Successful Completion of
Three-year Period of Probation. Attorney found by hearing panel to have
violated KRPC 1.1, 1.3, and 1.4. The Supreme Court found that respond-
ent's misconduct was neither intentional nor knowing and held that a sus-
pension of six months is an appropriate discipline, stayed pending success-
ful completion of a three-year period of probation. In re Sedgwick .... 826*

— Three-month Suspension, Stayed Pending Successful Completion of
Two-year Period of Probation. Respondent is suspended for three months
from the practice of law in Kansas, which is stayed pending successful com-
pletion of two-year period of probation for violations of KRPC 3.4(c),
4.4(a), 8.4(a), (d),and (g). INre Barnds..........ccccocereeieiineiene e 378

CIVIL PROCEDURE:

Action for Wrongful Conviction and Imprisonment—Statutory Application.
K.S.A. 2022 Supp. 60-5004(d)(2)'s use of the phrase "convicted, imprisoned and
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released from custody" refers to the imprisonment for which a claimant is seeking
compensation, rather than some other, unrelated imprisonment.
Inre Wrongful Conviction of Bell ..o 334

Allegation of Future Injury Can Satisfy Injury Component—Allega-
tion of Constitutional Interest and Threat of Prosecution. An allegation
of future injury can satisfy the injury-in-fact component in a pre-enforce-
ment challenge if there is a threatened impending, probable injury. Plaintiffs
need not expose themselves to liability or prosecution before suing to chal-
lenge the basis for the threat. Rather, plaintiffs can satisfy the injury-in-fact
component when they allege an intention to engage in a course of conduct
arguably affected with a constitutional interest, but proscribed by a statute,
and there exists a credible threat of prosecution thereunder.

League of Women Voters of Kansas v. Schwab ............cccoveeiveiininns 805*

Moot Case—Actual Controversy has Ended. A case is moot when the actual
controversy has ended and the only judgment that could be entered would be inef-
fectual for any purpose and would not impact any of the parties' rights.

SIErra ClUD V. STANEK .......covvviiiiiiiieeeree e 358

Two-Part Standing Test in Kansas—Cognizable Injury and Causal
Connection between Injury and Conduct. Under Kansas' traditional, two-
part standing test, a party must demonstrate they have suffered a cognizable
injury and that there is a causal connection between the injury and the chal-
lenged conduct. A party establishes a cognizable injury—i.e., an injury in
fact—when they suffer some actual or threatened injury as a result of the
challenged conduct. League of Women Voters of Kansasv. Schwab ~ 805*

CONSTITUTIONAL LAW:

Legislature Criminalizes Constitutionally Unprotected Speech—Un-
clear to Confer Standing to Plaintiff Challenging Law. When the Legis-
lature criminalizes speech and does not—within the elements of the crime—
provide a high degree of specificity and clarity demonstrating that the only
speech being criminalized is constitutionally unprotected speech, the law is
sufficiently unclear to confer pre-enforcement standing on a plaintiff chal-
lenging the law. League of Women Voters of Kansas v. Schwab 805*

Right to Self-Representation under Sixth Amendment—Requirements. Un-
der the Sixth Amendment to the United States Constitution, criminal defendants
generally have the right to self-representation provided that they knowingly and
intelligently forgo their right to counsel and that they are able and willing to abide
by rules of procedure and courtroom protocol. State v. Couch....................... 566

State May Regulate Content of Speech Based on Content if Not Consti-
tutionally Protected. The State may validly regulate the content of speech
based on content that is not constitutionally protected, such as obscenity,
incitement, defamation, fighting words, speech integral to criminal conduct,
true threats, speech presenting some grave and imminent threat the govern-
ment has the power to prevent, child pornography, and fraud.

League of Women Voters of Kansas v. Schwab ...........c.cccoveiicininnnns 805*



317 KAN. SUBJECT INDEX XX

PAGE

COURTS:

Appellate Review of Cases Decided on Documents and Stipulated Facts. Ap-
pellate courts need not defer to the district court when reviewing cases decided on
documents and stipulated facts. In re Marvin S. Robinson Charitable Trust ... 492

Courts Exercise Judicial Review Only in Actual Case or Controversy—Re-
quirement of Standing. While courts generally have authority to determine
whether a statute is unconstitutional, this power of judicial review is not unlimited.
The separation of powers doctrine embodied in the Kansas constitutional frame-
work requires the court exercise judicial review only when the constitutional chal-
lenge is presented in an actual case or controversy between the parties. Under this
case-or-controversy requirement, parties must show (among other factors) that
they have standing. Standing is the right to make a legal claim. To have such a
right, a party generally must show an injury in fact; absent that injury, courts lack
authority to entertain the party's claim. In this respect, standing is both a require-
ment for a case or controversy, i.e., justiciability, and a component of this court's
subject matter jurisdiction. State V. StroNg .........ccccovevereieiisienene e 197

Kansas Supreme Court has Power to Take Actions Necessary for the Admin-
istration of Justice. The Kansas Supreme Court has the inherent power to take
actions reasonably necessary for the administration of justice, provided the exer-
cise of that power in no way contravenes or is inconsistent with the substantive
statutory law. State V. StEINEIT...........ooveriiiiercee e 342

CRIMINAL LAW:

Absent lllegal Sentence Claim—Lack of Jurisdiction by Appellate
Court to Review Agreement Approved by Sentencing Court. Absent a
valid illegal sentence claim under K.S.A. 2022 Supp. 22-3504, an appellate
court lacks jurisdiction to review a sentence resulting from an agreement
between the State and the defendant that the sentencing court approves on
the record. State V. JONNSON........c..ceoiiieiiriicee e 458

Admission of Prior Bad Acts Evidence—Three Types of Prejudice. At least
three types of prejudice can result from the admission of prior bad acts evidence:
(1) a jury might exaggerate the value of other crimes as evidence showing that,
because a defendant previously committed a crime, it might be properly inferred
that he or she committed the currently charged offense; (2) a jury might conclude
that a defendant deserves punishment because he or she is a general wrongdoer,
even if the prosecution has not otherwise met its burden to establish guilt beyond
a reasonable doubt; and (3) a jury might conclude that because the defendant is a
criminal, the evidence he or she presents on his or her own behalf should not be
believed. State v. Campbell ... 511

Aggravated Arson Charge—No Double Jeopardy Violation When Con-
victed on Multiple Counts. A defendant charged with aggravated arson
committed under K.S.A. 2022 Supp. 21-5812(b)(1)—that is, arson commit-
ted upon a property in which there is a person—does not suffer a double
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jeopardy violation when convicted on multiple counts arising from damage
by fire to separate apartments, each with a person inside.
State V. BUChANAN ........ociiiiec e 443

Aggravated Criminal Sodomy—Statutory Requirements. The crime of
aggravated criminal sodomy pursuant to K.S.A. 2022 Supp. 21-
5504(b)(3)(A) requires the State to prove beyond a reasonable doubt that
(1) sodomy occurred; (2) the victim did not consent; and (3) the victim was
overcome by force or fear. State v. PEPPEr ........cccccevevevieieiicece e 770*

Alternative-Means Crime—Court Gives Jury Instructions with Statu-
tory Alternatives for Element of the Crime. The term "alternative-means
crime" refers to a crime which can be committed in more than one way. The
Legislature creates an alternative-means crime by enacting criminal statutes
which list distinct alternatives for an element of the crime. And the district
court presents the jury with an alternative-means crime by giving jury in-
structions that incorporate more than one of the distinct statutory alterna-
tives for an element of the crime. Presenting the jury with an alternative-
means crime can raise questions about whether the jury unanimously agreed
on the means supporting its guilty verdict. And Kansas criminal defendants
have a statutory right to a unanimous verdict. State v. Jordan ................ 628*

Application of Traditional Canon of Statutory Construction to Stat-
ute—Intent of Legislature to Tie Single Unit of Prosecution to Multiple
Items of Paraphernalia. Applying traditional canons of statutory construc-
tion to K.S.A. 2016 Supp. 21-5709(b), we hold the Legislature intended to
tie a single unit of prosecution to multiple items of paraphernalia in indeter-
minate numMbers. State V. ECKErt...........coooiiiiiiiie e 21

Challenge to Constitutional Validity of Waiver— Outside Definition of
Illegal Sentence. A claim challenging the constitutional validity of a waiver
relinquishing the right to have a jury determine the existence of upward de-
parture aggravating factors falls outside the definition of an illegal sentence,
overruling State v. Duncan, 291 Kan. 467, 472-73, 243 P.3d 338 (2010).
State V. JONNSON.....cviiiieiiiiie e 458

Challenge to Restitution Order—Burden of Proof on Defendant to Show
Restitution Is Unworkable. When a defendant challenges the workability of res-
titution, the burden of proof lies with the defendant to show compelling circum-
stances that would render restitution unworkable, either in whole or in part. To
sustain that burden, defendants must generally present evidence of their inability
to pay when the financial obligation is due. State v. Taylor .............ccccceovenee. 364

Charge of Attempted Crime Requires Proof of an Overt Act Commit-
ted Toward Perpetration of Target Crime. When a defendant is charged
with an attempted crime, the State must prove the accused committed an
overt act toward perpetration of the target crime. No definite rule about what
constitutes an overt act can or should be laid down. Each case depends on
its particular facts and the reasonable inferences a jury may draw. But some
guidelines are settled. The accused must have taken steps beyond mere
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preparation by doing something directly moving toward and bringing nearer
the crime the accused intends to commit. The accused's action must ap-
proach near enough to consummation of the offense to stand either as the
first or some later step in a direct movement toward the completed offense.
SEALE V. LAISEIN ...ttt 552

Charge of Attempted Crime Requires Proof of Specific Intent for Each
Element of the Target Crime. If the State charges an attempted crime un-
der K.S.A. 2022 Supp. 21-5301(a), it must prove specific intent for each
element of the target crime, even those elements of the target crime without
a specific intent requirement. This means the State must prove a defendant
charged with attempted aggravated burglary specifically intended to enter a
dwelling in which there was a person, overruling State v. Watson, 256 Kan.
396, 401, 885 P.2d 1226 (1994). State V. Larsen ..........c.covvvveevirinininnenes 552

Claims of Multiplicity—Two Components to Inquiry. When analyzing
claims of multiplicity, the overarching inquiry is whether the convictions
are for the same offense. There are two components to this inquiry, both of
which must be met for there to be a double jeopardy violation: (1) Do the
convictions arise from the same conduct? and (2) By statutory definition are
there two offenses or only one? State v. Eckert .........ccocoocevviiiiviciinnnnn 21

Compulsion Defense—Application—Instruction Not Warranted When
Coercion Not Continuous. Under a compulsion defense, a person is not
guilty of a crime other than murder or voluntary manslaughter because of
conduct the person performs under the compulsion or threat of the imminent
infliction of death or great bodily harm. The defense applies only if such
person reasonably believes that death or great bodily harm will be inflicted
upon such person or upon such person's spouse, parent, child, brother, or
sister if such person does not perform such conduct. The coercion or duress
must be present, imminent, and impending and cannot be invoked by some-
one who had a reasonable opportunity to avoid doing the thing, or to escape.
Additionally, a compulsion defense instruction is not warranted when the
coercion is not continuous. State V. LOWKY ......ccocvvverniineincenseeeae 89

Conviction of Taking or Confining Someone with Intent to Facilitate Com-
mission of Another Crime—Appellate Review—Application of Three-Part
Test of State v. Buggs. When a defendant is convicted of taking or confining
someone with the intent to facilitate the commission of another crime under K.S.A.
2022 Supp. 21-5408(a)(2), the three-part test set out in State v. Buggs, 219 Kan.
203, 547 P.2d 720 (1976), applies. Under that test, an appellate court will vacate
the conviction if: (1) the confinement is slight, inconsequential, and merely inci-
dental to the other crime; (2) the confinement is inherent in the nature of the other
crime; or (3) the confinement did not make commission of the other crime sub-
stantially easier or substantially lessen the risk of detection. Statev. Butler 605

Defective Complaint Claim—Not Properly Raised in Motion to Correct
Illegal Sentence. Defective complaint claims are not properly raised in a
motion to correct an illegal sentence under K.S.A. 2022 Supp. 22-3504.

SEALE V. DECK ...ttt e 101
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Defendant's Incriminating Statements to Law Enforcement—Condi-
tions Considered in Determining Voluntariness of Statement. A defend-
ant's incriminating statements to law enforcement are not involuntary
simply because the defendant was tired or under the influence of drugs. Any
such condition must have rendered the defendant confused, unable to un-
derstand, unable to remember what had occurred, or otherwise unable to
knowingly and voluntarily waive the right to remain silent.

SEALE V. SPENCET ..ttt 295

— Determination of Voluntariness—Two-Step Standard of Review. An
appellate court reviews a district court's determinations about the voluntar-
iness of a defendant's incriminating statements to law enforcement by using
a two-step standard of review. First, the appellate court decides whether
substantial competent evidence supports the factual underpinnings of the
district court's decision. Second, the reviewing court views the district
court's ultimate legal conclusion drawn from those facts de novo. In this
process, the appellate court must not reweigh evidence or reassess witness
credibility. State V. SPENCET.......coovieiieirreee e 295

— State's Burden of Proof. When challenged, the State must prove a de-
fendant voluntarily made incriminating statements to law enforcement by a
preponderance of the evidence based on the totality of the circumstances
INVOIVEd. State V. SPENCET ......cviviiiieirieiiee e 295

Denial of Pretrial Request to Proceed Pro Se Based on Disruptive Be-
havior by Defendant—Bifurcated Standard of Review. When a district
court denies a defendant's request to proceed pro se based on the defendant's
seriously disruptive behavior, we review the district court's decision using
a bifurcated standard of review. We review the district court's fact-findings
about the defendant's behavior for substantial competent evidence, and we
review the district court's legal conclusion de novo. State v. Couch 566

Denial of Pretrial Request to Proceed Pro Se if Disruptive Behavior by De-
fendant. To justify denial of a timely pretrial request to proceed pro se, a criminal
defendant must have exhibited seriously disruptive behavior during pretrial pro-
ceedings, and that behavior must strongly indicate the defendant will continue to
bedisruptive in the courtroom. State V. COUCh ........cccovirneriniicrccee 566

Determination of Appropriate Unit of Prosecution—Statutory Defini-
tion of the Crime—Nature of the Prohibited Conduct Is Key. The stat-
utory definition of the crime determines what the Legislature intended as
the allowable unit of prosecution. There can be only one conviction for each
allowable unit of prosecution. The determination of the appropriate unit of
prosecution is not necessarily dependent on whether there is a single phys-
ical action or a single victim. Rather, the key is the nature of the conduct
proscribed. State V. ECKEIt...........cooviiiiiiiiieece e 21

District Court's Denial of Motion to Withdraw Plea—Abuse of Discre-
tion Appellate Review. We review a district court's decision to deny a mo-
tion to withdraw a guilty or no contest plea for an abuse of discretion. A
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judicial action constitutes an abuse of discretion if (1) it is arbitrary, fanci-
ful, or unreasonable, i.e., if no reasonable person would take the view
adopted by the district court; (2) it is based on an error of law, i.e., if the
discretion is guided by an erroneous legal conclusion; or (3) it is based on
an error of fact, i.e., substantial competent evidence does not support a fac-
tual finding on which a prerequisite conclusion of law or the exercise of
discretion is based. State v. BilDrey..........cococviiiniiiii e 57

District Court's Order for Consecutive Sentences—Appellate Review.
The lack of a lengthy explanation by a district court ordering a defendant to
serve sentences consecutively does not imply an impermissible basis for
that decision constituting an abuse of discretion. State v. Goens............. 616*

Failure to Obtain Jury Trial Waiver before Stipulation—Appellate Re-
view. A district court's failure to obtain a constitutionally sufficient jury trial
waiver before a defendant stipulates to an element of a charged crime is
reviewed for constitutional harmless error. State v. Bentley ..................... 222

First-degree Murder—Premeditation—Proof Established by Direct or
Circumstantial Evidence. As an element of first-degree murder, premedi-
tation is the process of thinking about a proposed killing before engaging in
the homicidal conduct. It need not be proved by direct evidence. It can also
be established by circumstantial evidence, provided any inferences made
from that evidence are reasonable. State v. SPENCEr .........ccocevrvvririeinnnn. 295

Guilt-based Defense Utilized by Defendant's Counsel—Court Consid-
ers if Defense Was Deficient Performance and Prejudicial. When there
is no indication a defendant objected to a guilt-based defense, a court con-
siders whether counsel's decision to utilize such a defense was deficient per-
formance and prejudicial under the circumstances. There is no general re-
quirement that counsel first obtain express approval from the defendant.
State V. BENLIBY ..o 222

Harmless Error Standard—Determination Whether Erroneous Admission
of Prior Drug Crime Evidence under K.S.A. 60-455 Prejudicial to Party's
Substantial Rights. The harmless error standard of K.S.A. 60-2105 and K.S.A.
2022 Supp. 60-261 applies to determine if erroneous admission of prior drug crime
evidence under K.S.A. 2022 Supp. 60-455 prejudicially affected a party's substan-
tial rights, considering the entire record. Where an error implicates a statutory but
not a federal constitutional right, the harmless error test is whether there is a rea-
sonable probability that the erroneous admission of prior drug crime evidence af-
fected the outcome of the trial, considering the entire record. The party benefiting
from the improper admission of evidence bears the burden to show harmlessness.
State V. CamPbEll.......co.oie 511

lllegal-Sentence Claim May Be Raised First Time on Appeal. A challenge to
the classification of a prior conviction and the resulting criminal-history score pre-
sents an illegal-sentence claim that may be raised for the first time on appeal.

St V. SEEBINEI. ... 342
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Invocation of Right to Self-Representation—Requires Clear and Une-
quivocal Expression of Desire to Proceed Pro Se—Invocation Before
Trial Is Unqualified Right. To invoke the right to self-representation, a
defendant must clearly and unequivocally express a desire to proceed pro
se. If a defendant invokes the right after trial starts, the district court has
discretion in deciding whether to grant the request. If invoked before trial,
our court has described the right as "unqualified." But an unqualified right
to self-representation does not mean the right is absolute. In fact, the un-
qualified right to self-representation rests on an implied presumption that
the court will be able to achieve reasonable cooperation from the pro se
defendant. The right to self-representation does not permit defendants to
abuse the dignity of the courtroom or to disregard the relevant rules of pro-
cedural and substantive law. Thus, a district court may deny a pretrial re-
quest to proceed pro se based on defendant's serious and obstructionist mis-
CONAUCE. StAtE V. COUC......ecviiiiiiiieiicerce e 566

Jail Time Credit Allowed for All Time Incarcerated While Case Pend-
ing Disposition. A defendant is entitled to jail time credit against his or her
sentence for all time spent incarcerated while the defendant's case was pend-
ing disposition. The contrary holding of Campbell v. State, 223 Kan. 528,
528-31, 575 P.2d 524 (1978), is overruled. State v. Hopkins................... 652*

Journal Entry of Judgment—Correction by Nunc Pro Tunc Order. A
journal entry of judgment may be corrected at any time by a nunc pro tunc
order, which is appropriate for correcting arithmetic or clerical errors aris-
ing from oversight or omission. If there is no arithmetic or clerical error
arising from oversight or omission, a nunc pro tunc order is not appropriate.
STALE V. TUINEE L. 111

Motion to Correct lllegal Sentence—File on Direct Appeal. A defendant may
file a motion to correct an illegal sentence under K.S.A. 2022 Supp. 22-3504(a) in
an appellate court while on direct appeal. State v. Steinert .............cccoeveeen 342

Multiplicity—Charging a Single Offense in Several Counts of Complaint—
Prohibited by Double Jeopardy Clause and Section 10. Multiplicity is the
charging of a single offense in several counts of a complaint or information. The
principal danger of multiplicity is that it creates the potential for multiple punish-
ments for a single offense, which is prohibited by the Double Jeopardy Clauses of
the Fifth Amendment to the United States Constitution and § 10 of the Kansas
Constitution Bill of Rights. State V. ECKert...........ccocoviieieiiiiic e, 21

Multiplicity Claims—Double Jeopardy Violation—Test for Determination.
When analyzing whether sentences relating to two convictions that arise from uni-
tary conduct result in a double jeopardy violation, the test to be applied depends
on whether the convictions arose from the same statute or multiple statutes. If the
double jeopardy issue arises from convictions for multiple violations of a single
statute, the unit of prosecution test is applied. If the double jeopardy issue arises
from multiple convictions of different statutes, the strict-elements test is applied.
SEAE V. ECKEIT......ceiieeiee et 21
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Multiplicity Questions—Appellate Review. Questions involving multiplicity
are questions of law subject to unlimited appellate review. State v. Eckert 21

New Rule for Conducting Criminal Prosecutions—Application. A new rule
for conducting criminal prosecutions is to be applied to all cases pending on direct
review or not yet final. State v. SteINeI..........ccccoevvevreieiiie e 342

No Alternative Means of Committing Computer Crime in K.S.A. 2022
Supp. 21-5839(a)(2). K.S.A. 2022 Supp. 21-5839(a)(2) does not contain
alternative means of committing a computer crime because both clauses in
K.S.A. 2022 Supp. 21-5839(a)(2) —executing a scheme "with the intent to
defraud" and obtaining money "by means of false or fraudulent pretense or
representation"—require an individual to engage in fraudulent behavior to
induce a condition to facilitate theft. State v. Smith...........cccococieiiien 130

No Alternative Means of Committing Fleeing and Eluding in Statute.
K.S.A. 2019 Supp. 8-1568(b)(2) does not set forth alternative means of
committing fleeing and eluding by attempting to elude capture for any fel-
ony. The statute's plain language shows the distinct material element of flee-
ing and eluding under subsection (b)(2) is evading capture for any felony
and the specific underlying felony is merely a description of a material ele-
ment or factual circumstance which may prove the crime.

SEALE V. JOFUAN. ..ot 628*

Options Within a Means vs. Alternative Means. In contrast, when crim-
inal statutes and jury instructions incorporating them merely describe a ma-
terial element or the factual circumstances in which a material element may
be proven, the Legislature has created options within a means, not alterna-
tive means. Options within a means describe secondary matters that do not
state additional and distinct ways of committing the crime. Thus, such op-
tions do not trigger statutory jury unanimity protections.

STALE V. JOFTAN. ..ot 628*

Overcome by Force or Fear Language—Same Meaning. "Overcome by
force or fear" has the same meaning in our aggravated criminal sodomy
statute as it has in our rape statute. State v. Pepper ........c.ccoceeevviinienncne 770*

Possession of Methamphetamine—Larger Amount Does Not Preclude Guilt
for Possession of Smaller Amount under Statute. Possession of a larger amount
of methamphetamine that could establish guilt under K.S.A. 2022 Supp. 21-
5705(d)(3)(C) does not preclude guilt for possessing a smaller amount under
K.S.A. 2022 Supp. 21-5705(d)(3)(A) or (B). State v. Bentley.............ccccoveuenne 222

Requirement of Sufficient Jury Trial Waiver before Stipulation to Ele-
ment of Crime. A district court must obtain a constitutionally sufficient
jury trial waiver before a defendant stipulates to an element of a charged
crime. State V. BENtleY.........ccccoiiiiiiiiieeee e 222

Restitution Statute—Order Imposing Restitution Is the Rule—Finding that
Restitution Is Unworkable Is the Exception. Kansas' criminal restitution statute
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makes clear that an order imposing restitution is the rule and a finding that restitu-
tion is unworkable is the exception. State V. Taylor..........ccccooveereieicieenne. 364

Restitution Statute Provides Sentencing Court Shall Order Restitution
for Damage or Loss Caused by Crime—Restitution Due Immediately—
Exceptions. Kansas' criminal restitution statute, K.S.A. 2022 Supp. 21-
6604(b)(1), provides that a sentencing court shall order restitution, includ-
ing damage or loss caused by the defendant's crime. Such restitution shall
be due immediately unless: (1) the sentencing court orders that the defend-
ant be given a specified time to pay or be allowed to pay in specified install-
ments; or (2) the sentencing court finds compelling circumstances that
would render restitution unworkable, either in whole or in part.

StAte V. TAYIOF .o 364

Sentencing—Appellate Review of Departure Sentence. An appellate
court may affirm a departure sentence as long as one or more of the factors
relied on by the sentencing court was substantial and compelling.

State v. Newman-Caddell ... 251

— Application of Extreme Sexual Violence Departure Factor Not an
Error. A court does not err in applying the extreme sexual violence depar-
ture factor in K.S.A. 2022 Supp. 21-6815(c)(2)(F)(i) when sentencing a de-
fendant for an aggravated kidnapping involving a nonconsensual act of sex-
ual intercourse or sodomy. State v. Newman-Caddell ..............cccccoeenee 251

— Classification of Prior Out-of-State Felony under Statute. Under K.S.A.
2022 Supp. 21-6811(e)(3)(B)(iii), a prior out-of-state felony must be classified as
a nonperson felony if the elements of the out-of-state offense do not require proof
of any of the circumstances listed in subsections (B)(i) or (ii).

SEALE VBUSCN . ...t 308

— Determining Appropriate Amount of Restitution. The appropriate amount
of restitution is that which compensates the victim for the actual damage or loss
caused by the defendant's crime. Substantial competent evidence must support
every restitution award. State V. SMIth ..........ccceeveriiiieineee e 130

— Life Sentence. For purposes of K.S.A. 2022 Supp. 21-6819(b), a life
sentence cannot be either a base or a nonbase sentence.
State V. MItChEIL.......cveiieiiceec e 792*

— Life Sentence Not Converted to Grid Sentence under Statute. Noth-
ing in the plain language of K.S.A. 2022 Supp. 21-6620(b)(2) converts a
life sentence into a grid sentence. State v. Mitchell..................ccocoec. 792*

— Motion to Correct Illegal Sentence—Not Used for Constitutional
Due Process Claim. A motion to correct an illegal sentence may not be
used to litigate a constitutional due process claim.

State v. Newman-Caddell ............cccoeiiveiiiieie e 251

— Presentencing Investigation Report May be Considered Regarding Of-
fender's Criminal History. Under K.S.A. 2021 Supp. 21-6814(b), a presentence
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investigation report may be considered at sentencing by the district court to deter-
mine whether the State's burden of proof has been satisfied regarding an offender's
criminal history. State VBUSCN .........ccciviiiiiiiicce e 308

— Scoring Pre-1993 Out-of-State Convictions in 2011. In 2011, the law
in Kansas required a district court to score pre-1993 out-of-state convictions
according to the comparable Kansas offense. State v. Johnson ................ 283

— Sentencing Court Retains Jurisdiction to Correct lllegal Sentence or Cler-
ical Error. Under K.S.A. 2022 Supp. 21-6820(i), a sentencing court retains juris-
diction to correct an illegal sentence or clerical error under K.S.A. 22-3504 irre-
spective of a defendant's appeal. State v. Steinert.........cccocoevevevenevieiicrienne, 342

— Unsworn Responses May Be Considered by District Court. While ..
sworn testimony may be more credible than unsworn responses, a district .
court is not precluded from considering—and even relying on—the re-
sponses it has elicited at sentencing. State v. Taylor..........ccccoccevnennn. 364

Sentencing to Imprisonment as Condition of Probation—Claimant is
Considered Imprisoned under Statute. When a claimant is wrongfully
convicted of a felony crime and sentenced to jail time under K.S.A. 2022
Supp. 21-6603(g)—which permits a sentencing court to impose up to 60
days "imprisonment" in county jail as a condition of probation in felony
cases—the claimant is "imprisoned" for the purposes of K.S.A. 2022 Supp.
60-5004(c)(1)(A). In re Wrongful Conviction of Baumgarner................ 662*

Statute Provides Mandatory Presumption of Intent to Distribute if Pos-
sess Specific Quantities. K.S.A. 2022 Supp. 21-5705(e) provides a manda-
tory, albeit rebuttable, presumption of a defendant's intent to distribute when
that defendant is found to have possessed specific quantities of a controlled
SUDSLANCE. StAte V. STFONQ ....ecvvviieieieiieieri e 197

State v. Buggs Three-Part Test Applicable Only to Conviction under
K.S.A. 2022 Supp. 21-5408(a)(2). The three-part test set out in State v.
Buggs, 219 Kan. 203, 547 P.2d 720 (1976), applies only when the defendant
is convicted of taking or confining a person with the intent to facilitate the
commission of another crime under K.S.A. 2022 Supp. 21-5408(a)(2). The
test does not apply when the defendant is convicted of taking or confining
a person with the intent to inflict bodily injury or to terrorize the victim or
another under K.S.A. 2022 Supp. 21-5408(a)(3). State v. Butler.............. 605

Subject Matter Jurisdiction Conferred by Kansas Constitution to Dis-
trict Courts—Three Requirements to Invoke Jurisdiction. In criminal
cases, the Kansas Constitution confers subject matter jurisdiction on district
courts. But jurisdiction is acquired in a criminal case upon the filing or
amendment of a complaint, indictment, or information. Put another way,
while the Kansas Constitution bestows subject matter jurisdiction on the
district courts, the State must still properly invoke that jurisdiction through
a charging document. To properly invoke jurisdiction, the charging docu-
ment must satisfy three requirements. It must (1) show the case has been
filed in the correct court; (2) show the court has territorial jurisdiction over
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the crime; and (3) allege facts that, if proved beyond reasonable doubt,
would constitute a crime under Kansas law. State v. Jordan .................. 628*

Successive Motion to Correct lllegal Sentence—Application of Res Ju-
dicata. Res judicata bars a defendant from raising the same claim in a sec-
ond or successive motion to correct an illegal sentence under K.S.A. 2022
Supp. 22-3504, unless subsequent developments in the law shine new light
on the original question of whether the sentence was illegal when pro-
nounced. State V. MONCIA............coiriirieiree s 413

— Party has Burden of Proof to Show Subsequent Development in Law. A
party filing a successive motion to correct an illegal sentence bears a threshold
burden to prove that a subsequent development in the law undermines the earlier
merits determination. A successive motion that merely seeks a second bite at the
illegal sentence apple is susceptible to dismissal according to our longstanding,
common-law preclusionary rules. State v. Moncla.............cococrvnienncrnnn 413

Sufficiency of Evidence Challenge—Appellate Review. When the suffi-
ciency of the evidence is challenged in a criminal case, appellate courts re-
view the evidence in a light most favorable to the State to determine whether
a rational fact-finder could have found the defendant guilty beyond a rea-
sonable doubt. Appellate courts do not reweigh evidence, resolve eviden-
tiary conflicts, or weigh in on witness credibility.

State V. BUChANAN..........c..ociiiiicee s 443

Sufficiency of Evidence Challenge by Defendant—Appellate Review.
When a defendant challenges the sufficiency of the evidence supporting the
defendant's conviction, an appellate court asks whether, viewing the evi-
dence in the light most favorable to the State, a rational fact-finder could
have found the defendant guilty beyond a reasonable doubt. In making this
determination, an appellate court does not reweigh evidence, resolve evi-
dentiary conflicts, or assess witness credibility. State v. Larsen ............... 552

Untimely Motion for New Trial—May Be Summarily Denied if Deter-
mined that Movant Not Entitled to Relief. A district court judge may
summarily deny an untimely motion for new trial based on dissatisfaction
with counsel without appointing counsel if the judge determines from the
motion, files, and records that the movant is not entitled to relief.

State V. BUChANAN.............ccoiiiiici s 443

Untimely Motion to Withdraw Plea—Burden to Show Excusable Neglect. An
untimely motion to withdraw a plea is procedurally barred when the defendant
does not meet the burden to show excusable neglect. State v. Ward................ 822*

Unit of Prosecution Is Ambiguous in K.S.A. 2016 Supp. 21-5709(b)—Appli-
cation of Traditional Canons of Statutory Construction. K.S.A. 2016 Supp.
21-5709(b) is ambiguous regarding the unit of prosecution, so application of tradi-
tional canons of statutory construction is necessary to discern its meaning.

SEAE V. ECKEIT......ceiieeiee et 21
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Withdrawal of Plea—Competence of Counsel Considered under First Factor
under State v. Edgar—Post-Sentencing Standard and Pre-Sentencing Legal
Standard. The applicable legal standard when considering the competence of
counsel for purposes of withdrawing a plea under the first factor under State v.
Edgar, 281 Kan. 30, 36, 127 P.3d 986 (2006), is well established. When a defend-
ant moves to withdraw a plea after sentencing, a trial court must use the Sixth
Amendment constitutional ineffective assistance standard set forth in Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to consider
whether the defendant was represented by competent counsel. But when the same
motion is made before sentencing, a lower standard of lackluster advocacy may
constitute good cause to support the presentence withdrawal of a plea.

SEAIE V. BIIDIEY ... e 57

— Determination Whether Good Cause—Three Factors. When determining
whether a defendant has demonstrated good cause, district courts generally look to
the following three factors: (1) whether the defendant was represented by compe-
tent counsel; (2) whether the defendant was misled, coerced, mistreated, or unfairly
taken advantage of; and (3) whether the plea was fairly and understandingly made.
State V. BIIDIEY ... 57

Withdrawal of Plea Before Sentencing for Good Cause. Before sentencing, a
defendant may withdraw his or her plea for good cause shown.
SEALE V. BIIDIEY ...t 57

DIVORCE:

Division of Retirement Account—Judgment Subject to Dormancy If Quali-
fies as Final Determination of Parties' Interests. A district court's division of a
retirement account in a divorce proceeding constitutes a judgment subject to dor-
mancy under K.S.A. 2022 Supp. 60-2403 when the division order qualifies under
K.S.A. 2022 Supp. 60-254(a) as a final determination of the parties' interests in the
marital estate. In re Marriage of Holliday ............cccoeieoniiniiniiiiices 469

— Inre Marriage of Shafer.........ccoeiiiinee 481

K.S.A. 60-260 Not Applicable When Movant Requests to Clarify Orig-
inal Property Division Order. The relief from judgment statute, K.S.A.
2022 Supp. 60-260, is not applicable when a movant merely requests to
clarify the original property division order that does not require any sub-
stantive change to the order. In re Marriage of Shafer ............cccccoeenen. 481

Statutory Tolling Provision Prevents Division of Interests in KPERS
Retirement Account Until Benefits are Payable. K.S.A. 2022 Supp. 60-
2403(c)'s tolling provision prevents a divorce decree dividing the parties'
interests in a retirement account with the Kansas Public Employee Retire-
ment System from becoming dormant until benefits become payable to the
plan member. In re Marriage of Holliday ...........c.ccooeoioiiiiiiniiiies 469
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EMINENT DOMAIN:

Eminent Domain Procedure Act Limits Judicial Review in Appeals to
Just Compensation under Statute. The Eminent Domain Procedure Act,
K.S.A. 26-501 et seq., limits the scope of judicial review in eminent-domain
appeals to the issue of just compensation as defined by K.S.A. 26-513. Re-
location benefits are not a component of just compensation under K.S.A.
26-513. Kansas Fire and Safety Equipment v. City of Topeka.................. 418

No Implied Private Right of Action under K.S.A. 26-518. K.S.A. 26-518
does not create an implied private right of action allowing displaced persons
to sue a condemning authority for relocation benefits and assistance in a
civil cause of action filed directly in district court.

Kansas Fire and Safety Equipment v. City of Topeka............cccooveivninnne 418

EVIDENCE:

Evidentiary Challenge Raised Before Trial—Timely and Specific Ob-
jection Required at Trial to Preserve for Appellate Review. Even when
an evidentiary challenge is raised and ruled on before trial, a party must also
make a timely and specific objection at trial to preserve the challenge for
appellate review under K.S.A. 60-404. State v. Jordan ..............ccceevnee 628*

Inferences and Presumptions—Inference Is Conclusion Drawn from Facts—
Presumption Is Rule of Law. There is a legally significant difference between
inferences and presumptions. An inference is a conclusion rationally drawn from
a proven fact or set of facts. In contrast, a presumption is a rule of law that requires
the fact-finder to draw a certain conclusion from a proven fact or set of facts in the
absence of contrary evidence. State V. SIUSSEN ..........ccoeveiiiiieieneieeese, 174

K.S.A. 60-405 Provides Method for Proffering Record for Appellate
Review. Following a district court's ruling that evidence will not be admit-
ted, the plain language of K.S.A. 60-405 provides that a district court may
approve of various forms and methods of proffering a record for purposes
of appellate review of that district court ruling. State v. Pepper............ 770*

Presumptions. Because presumptions direct jurors to draw certain conclu-
sions once the State has satisfied a certain evidentiary predicate, they have
the potential to relieve the State of its burden to prove the defendant's guilt
beyond a reasonable doubt and shift the burden onto the defendant to prove
his or her innocence. State V. SIUSSEN .........cccoevireiniinneee e 174

Proffer of Evidence—Proponent Must Indicate Substance of Expected
Evidence. If the district court does not approve an alternative form of prof-
fer, the proponent of excluded evidence must indicate the substance of the
expected evidence by questions indicating the desired answers.

STALE V. PEPPEI ..ot 770*

GARNISHMENT:

Appeal from Garnishment Award—Appellate Review. On appeal from
a garnishment award, an appellate court conducts a mixed review of law
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and fact. Under that framework, an appellate court reviews the district
court's legal conclusions independently, with no required deference to the
district court. But review of the district court's factual findings is deferential.
The appellate court must accept those findings if they are supported by sub-
stantial competent evidence. Granadosv. Wilson .............cccccccevevieviinennn, 34

INSURANCE:

Insured's Duty to Act with Reasonable Care or Duty to Act in Good
Faith—Question for Trier of Fact. Generally, a court commits legal error
by articulating the insurer's implied contractual duty to act with reasonable
care or the implied contractual duty to act in good faith in a more particu-
larized, fact-specific manner because it conflates the question of duty, a
question of law, with the question of breach, a question typically reserved
for the trier of fact. Granados v. WilSON...........cccceveveiiiiinieiciee e 34

Insurer's Duty to Its Insured in Kansas—Failure to Fulfill Contractual
Duties Results in Action for Breach of Contract—Four Elements. An
insurer's failure to fulfill its implied contractual duties to act with reasonable
care and in good faith gives rise to an action for breach of contract, rather
than an action in tort, because an insurance policy is typically a contract.
Even so, Kansas law applies tort concepts to evaluate whether an insurer
has breached the implied contractual terms to act with reasonable care and
in good faith. Thus, plaintiffs asserting such claims must prove four well-
known elements: a duty owed to the plaintiff; a breach of that duty; causa-
tion between the breach of duty and the injury to the plaintiff; and damages
suffered by the plaintiff. Granados v. Wilson............ccccccooniiiiiiiinnn 34

Liability for Judgment Exceeding Coverage Limits—Requirement of Causal
Link between Insurer's Breach of Duty and Excess Judgment. For an insurer
to be liable for a judgment exceeding the coverage limits under the policy of insur-
ance, there must be a causal link between the insurer's breach of duty and the ex-
cess judgment. Granados V. WIISON ...........ccuiirinineneiese e 34

Third-Party Liability Claims—Insurer Owes Two Legal Duties to Its
Insured—Duty to Act with Reasonable Care and Duty to Act in Good
Faith. Under established Kansas precedent, an insurer owes its insured two
legal duties when handling third-party liability claims against the insured:
the duty to act with reasonable care and the duty to act in good faith. These
two legal duties are implied contractual terms incorporated into liability in-
surance policies in our state. Granados v. Wilson ............cccccocereieiiinnnnn 34

JUDGES:

Magistrate Judge May Issue Search Warrant Authorizing Use of
Tracking Device and May Grant Extensions. A magistrate may issue a
search warrant authorizing the installation and use of a tracking device to
collect data for a specified period of time. Upon a showing of good cause
by the State, the magistrate may grant extensions of the search warrant.
State V. Campbell........cooiiiii e 511
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JUDGMENTS:

Dormancy Period under Statute Does Not Run if Judgment is Stayed
or Prohibited. The dormancy period under K.S.A. 2022 Supp. 60-2403(c)
does not run "during any period in which the enforcement of the judgment
by legal process is stayed or prohibited.” In re Marriage of Holliday .....469

JURISDICTION:

Supreme Court has Jurisdiction in Appeals from Judgments Regarding Res-
titution in First-degree Murder Convictions. Under K.S.A. 60-2101(b) and
K.S.A. 2022 Supp. 22-3601, the Kansas Supreme Court has jurisdiction over ap-
peals from district court judgments upholding or reversing the validity of restitu-
tion orders imposed in first-degree murder convictions. State v. Bailey ............ 487

MARRIAGE:

Common-law Marriage—Burden of Proof. The party asserting a common-law
or consensual marriage bears the burden of proving the existence of the marriage.
In re Common-Law Marriage of Heidkamp and Ritter..............ccccocecerreenen. 125

— Elements. The essential elements of a common-law marriage in Kansas are:
(1) capacity of the parties to marry; (2) a present marriage agreement between the
parties; and (3) a holding out of each other as husband and wife to the public.

In re Common-Law Marriage of Heidkamp and Ritter..............ccccocecerreenen. 125

Jurisdiction of Supreme Court—Determination of Common-law Marriage.
The Kansas Supreme Court has jurisdiction to review a district court determination
that a couple had a common-law marital relationship and to either approve or dis-
approve that determination.

In re Common-Law Marriage of Heidkamp and Ritter .............ccccoeeeierinnenn 125

MOTOR VEHICLES:

Driving Under the Influence Violation—Statutory Right to Consult Attorney
after Evidentiary Breath Test. K.S.A. 8-1001(c)(1) is not ambiguous. Under
it, persons have a statutory right to consult an attorney after administration
of an evidentiary breath test. In order to properly invoke the right to post-
evidentiary breath test counsel, the plain language of the statute requires the
person to make that request after administration of the evidentiary breath
test, distinguishing Dumler v. Kansas Dept. of Revenue, 302 Kan. 420, 354
P.3d 519 (2015). State v. Kerrigan.........ccocevereeiirienine e 683*

Driving While License Suspended—Proof Notice Mailed to Last Known Ad-
dress of Licensee—Proof of Receipt Not Required. In a prosecution under
K.S.A. 8-262, for driving while one's license is suspended, the State must offer
proof that a copy of the order of suspension, or written notice of that action, was
mailed to the last known address of the licensee according to the division's records.
The State does not have to prove the licensee actually received the notice, had ac-
tual knowledge of the revocation, or had specific intent to drive while the license
was suspended. State V. BEntley ............cooiiiininenie e 222
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KDR Granted Subject Matter Jurisdiction from K.S.A. 8-1002(f—Suspen-
sion of Driving Privileges. The plain language of K.S.A. 8-1002(f) grants the
Kansas Department of Revenue subject matter jurisdiction to review an officer's
certification and notice of suspension upon receipt and, if it satisfies the require-
ments of K.S.A. 8-1002(a), to suspend an individual's driving privileges. If the cer-
tification and notice does not satisfy the requirements of K.S.A. 8-1002(a), the
Kansas Department of Revenue must dismiss the administrative proceeding.
Fisher v. Kansas Dept. Of REVENUE..........ccccoviiiirieiicicieiise e 119

Subject Matter Jurisdiction of KDR Not Impaired by Officer's Error in Fill-

ing Out Information. An officer's error in filling out information required by
K.S.A. 8-1002(d) on a certification and notice of suspension does not impair the

Kansas Department of Revenue's subject matter jurisdiction.

Fisher v. Kansas Dept. Of REVENUE............courieiriiieinieinicenee e 119

Suspension of Driving License—Statutory Compliance if Defendant has Ac-
tual Knowledge. When a defendant has actual knowledge that his or her license
has been suspended, the State is not required to present direct evidence that there
has been compliance with K.S.A. 8-255(d).

SEALE V. BENEIEY ... s 222

OPEN RECORDS ACT:

Statute Requires Public Agency to Provide Record in Format in Which It
Maintains the Record. The plain language of K.S.A. 45-219(a) requires a public
agency, upon request, to provide a copy of a public record in the format in which
it maintains that record. Roe v. Phillips County Hospital .............c.cccccoeieinnnne. 1

PARENT AND CHILD:

Determination of Best Interests of Child by District Court—Appellate
Review. Weighing conflicting presumptions and determining the best inter-
ests of a child involve judgment calls for the district court; thus, an appellate
court reviews the district court's decisions for an abuse of discretion. A ju-
dicial action constitutes an abuse of discretion if it is arbitrary, fanciful, or
unreasonable, if it is based on an error of law, or if substantial competent
evidence does not support a finding of fact on which the exercise of discre-
tion is based. The party asserting the district court abused its discretion bears
the burden of showing such abuse of discretion.

Inre Parentage Of R.R .....coiiiiiic s 691*

Kansas Parentage Act—Recognizes Claims of Parentage. The Kansas
Parentage Act, K.S.A. 2022 Supp. 23-2201 et seq., recognizes claims of
parentage based on genetics, adoption, and other circumstances giving rise
to statutory presumptions of parentage. In re Parentage of R.R.............. 691*

— Shifting Burden of Proof on Parties Alleging Paternity Through
Statutory Presumption. The Kansas Parentage Act imposes shifting bur-
dens of proof on parties seeking to establish paternity through a statutory
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presumption. If the party alleging paternity establishes an initial presump-
tion of paternity, the burden shifts to the other party to rebut that presump-
tion. If the presumption is rebutted, the party alleging paternity bears the
burden of going forward with the evidence by a preponderance of the evi-
dence. When competing presumptions exist, the court must decide parent-
age based on the presumption yielding the weightier considerations of pol-
icy and logic, including the best interests of the child.

InreParentage Of R.IR .....coiviiiiiiccec s 691*

REAL PROPERTY:

Prescriptive Easement—Exclusivity Requirement. The exclusivity require-
ment for a prescriptive easement is met if the landowner's actions fail to substan-
tially interrupt the prescriptor's use of the land for the prescriptor's specific purpose
during the prescriptive period. Pyle v. Gall............c.ccoooveiniineiieeee 499

— Requirements. A prescriptive easement is established by the use of a
private way that is (1) open; (2) exclusive, meaning unique to the pre-
scriptor; (3) continuous; (4) for a set prescriptive period; and (5) adverse.
PYIE V. Gl ... 499

SEARCH AND SEIZURE:

Evaluating Search Warrant Technical Irregularities—Practical Accuracy
Test. No search warrant shall be quashed or evidence suppressed because of tech-
nical irregularities not affecting the substantial rights of the accused. In Kansas, the
test used to evaluate search warrant technical irregularities is one of practical ac-
curacy rather than one of hyper technicality. The label of “technical irregularity" is
generally reserved for clerical mistakes or omissions that do not otherwise affect
the substance of the warrant. State v. Campbell..............ccovvniiiiinicnn, 511

Presumption of Validity—Burden on Challenging Party to Establish Illegal-
ity. Absent a showing of illegality, search warrants and their supporting affidavits
are presumed valid. The party challenging the validity of the search warrant bears
the burden of establishing its illegality. State v. Campbell ............c.cccoovrennnne. 511

STATUTES:

Challenge to Constitutionality of Statute—Judicial Review by Courts—
Standing Is Requirement for Case-or-Controversy and Component of
Court's Subject Matter Jurisdiction. While courts generally have authority to
determine whether a statute is unconstitutional, this power of judicial re-
view is not unlimited. The separation of powers doctrine embodied in the
Kansas constitutional framework requires the court exercise judicial review
only when the constitutional challenge is presented in an actual case or con-
troversy between the parties. Under this case-or-controversy requirement,
parties must show (among other factors) that they have standing. Standing
is the right to make a legal claim. To have such a right, a party generally
must show an injury in fact; absent that injury, courts lack authority to en-
tertain the party's claim. In this respect, standing is both a requirement for a
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case-or-controversy, i.e., justiciability, and a component of this court's sub-
ject matter jurisdiction. State v. Martinez.............cccoceoveoereneneneineenae 151

— Requirement of Standing. To have an injury in fact sufficient to raise a
constitutional challenge to a statute, a party must show that the statute affected the
party's rights. A party has standing to challenge the constitutionality of a statute
only when it directly affects the party's rights. State v. Martinez .................... 151

Constitutional Challenge to Statute—Party Must Have Standing. To establish
an injury in fact sufficient to raise a constitutional challenge to a statute, a party
must show that the statute affected the party's rights. Generally, if there is no
constitutional defect in the application of the statute to a litigant, the litigant
does not have standing to argue that it would be unconstitutional if applied
to third parties in hypothetical situations. State v. Strong ..........c..c.cee..... 197

Construction by Courts—Avoid Unreasonable Results. Courts must construe
a statute to avoid unreasonable or absurd results. State v. Eckert...................... 21

Determination Whether Statute Implies Private Right of Action—Two-
Part Test. Kansas courts generally follow a two-part test to determine
whether a statute implies a private right of action. First, the party must show
that the statute was designed to protect a specific group of people rather than
to protect the general public. Second, the court must review legislative his-
tory to determine whether a private right of action was intended.

Kansas Fire and Safety Equipment v. City of Topeka ............cccoevvrinnnne 418

Interpretation—Question of Law—Appellate Review. Statutory interpretation
presents a question of law over which appellate courts have unlimited review.
SEALE V. SEEINEIT..... et 342

Interpretation of Statute—Plain and Unambiguous Language Requires
Court Consider Intent of Legislature. In interpreting a statute, courts begin
with its plain language. When a statute is plain and unambiguous, the court
must give effect to the intention of the Legislature as expressed, rather than
determine what the law should or should not be. The court need not apply
its canons of statutory construction or consult legislative history if a statute
is plain and unambiguous. Roe v. Phillips County Hospital....................... 1

Interpretation of Statutes—Appellate Review. We review issues of stat-
utory interpretation de novo, meaning we give no deference to the conclu-
sions reached by the district court or the Court of Appeals resulting from
their interpretation of the statute. State v. Kerrigan ...........ccoccceveeeinnnne 683*

— Legislative Intent—Appellate Review. When interpreting statutes, our
purpose is to discern legislative intent and, to do so, we begin by looking to
the plain language of the statute. If the language of the statute is plain and
unambiguous, an appellate court will not speculate about the legislative in-
tent behind that clear language and will not read something into the statute
that is not readily found in its words. Only if the language of the statute is
unclear or ambiguous do we turn to canons of statutory construction, consult
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legislative history, or consider other background information to ascertain
legislative intent. State V. Kerrigan...........cocooveeviiieneneneneiese e 683*

Language of Statute Is Clear—Courts Consider Provisions of Act In
Pari Materia to Reconcile. Even when the language of a statute is clear,
courts still consider various provisions of an act in pari materia to reconcile
and bring those provisions into workable harmony, if possible.

Roe v. Phillips County HOSPItal ..........ccccoviviiiiciiice s 1

Rule of Lenity—Application When Criminal Statute Is Ambiguous.
The rule of lenity is a canon of statutory construction applied when a crim-
inal statute is ambiguous to construe the uncertain language in the accused's
favor. State V. ECKEI........cooviieircee e 21

Statutory Construction—Intent of Legislature Governs. The most fun-
damental rule of statutory construction is that the intent of the Legislature
governs if that intent can be ascertained. In ascertaining this intent, a court
begins with the plain language of the statute, giving common words their
ordinary meaning. When a statute is plain and unambiguous, a court should
not speculate about the legislative intent behind that clear language, and it
should refrain from reading something into the statute that is not readily
found in its words. But if a statute's language is ambiguous, a court may
consult canons of construction to resolve the ambiguity. State v. Eckert 21

SUMMARY JUDGMENT:

Appellate Review of District Court's Grant of Summary Judgment Is
De Novo. When the parties agree that the facts are undisputed, an appellate
court reviews a district court's decision to grant summary judgment de novo.
Roe v. Phillips County HOSPItal ..o 1

TAXATION:

By Failing to Remit Sales Taxes, a Retailer Does Not Exert Unauthor-
ized Control under K.S.A. 21-5801. For purposes of K.S.A. 2022 Supp.
21-5801, a retailer does not exert unauthorized control over collected sales
taxes by failing to remit them at the time mandated by K.S.A. 79-3607.

SEALE V. RUIZ ... 669*

Collected Sales Taxes not Remitted by Retailers are Not a Debt under
section 16 of Kansas Constitution Bill of Rights. Collected, unremitted
sales taxes do not qualify as a "debt" between retailers and the Kansas De-
partment of Revenue within the meaning of section 16 of the Kansas Con-
stitution Bill of Rights. State V. RUIZ...........ccccooiiiiiiiiiee e 669*

Kansas Department of Revenue Not an Owner of Unremitted Sales
Taxes Collected by Retailers Under Kansas Retailers’ Sales Tax Act.
The Kansas Department of Revenue does not have an "interest™ in unremit-
ted sales taxes collected by retailers under the Kansas Retailers' Sales Tax
Act, K.S.A. 79-3601 et seq., and is thus not an "owner" of those unremitted
taxes for purposes of K.S.A. 2022 Supp. 21-5801. State v. Ruiz............. 669*



317 KAN. SUBJECT INDEX XXXVIII

PAGE

Statutory Remedies under Kansas Retailers’ Sales Tax Act for Re-
tailer’s Violation of Duties to Collect and Pay Sales Tax. The Kansas
Retailers' Sales Tax Act imposes statutory duties upon retailers with respect
to the collection and payment of sales taxes. K.S.A. 79-3615 provides the
State a self-contained set of remedies for a retailer's violation of those stat-
utory duties. State V. RUIZ........cocoviiieiiiicce e 669*

TORTS:

Damages Not Recoverable in Defamation Case unless Injury to Repu-
tation Established by Evidence. Unless injury to reputation is established
by the evidence in a defamation cause of action, no other damages are re-
coverable. Marcus V. SWaNSON..........ccccveiiiiereneieeeeese e 752*

Defamation Claims—Requirememt of Evidence of Reputational Harm.
Evidence of reputational harm is required in defamation claims. Speculation
about reputational harm is not sufficient. Marcus v. Swanson ................ 752*

— Reputational Harm May be Shown by Reasonable Inferences. Rep-
utational harm may be shown by reasonable inferences, but these reasonable
inferences must be tethered to a fact in the world, whether it be declining
revenue, decreased professional opportunities, or some other indicator of
reputational harm that is unique to the case at hand.

MAFCUS V. SWANSOM. ....ciuiiiiiiiiiti ettt sttt 752*

Defamation Per Se and Presumed Damages—Abolished in Defamation
Causes of Action in Kansas. Defamation per se and presumed damages
have been abolished in state defamation causes of action in Kansas.

MAICUS V. SWANSON. .....eeiviiireiiiieesics st 752*

Elements of Defamation. The elements of defamation include false and
defamatory words, communicated to a third person, which result in harm to
the reputation of the person defamed. Marcus v. Swanson...................... 752*

TRIAL:

Admission of Gruesome Photographs—Error to Admit if Only to In-
flame Jury—Determination Whether Risk of Undue Prejudice Out-
weighs Its Probative Value—Appellate Review. A trial judge errs by ad-
mitting gruesome photographs that only inflame the jury. But gruesome
photographs are not automatically inadmissible. Indeed, gruesome crimes
result in gruesome photographs. Faced with an objection, rather than auto-
matically admit or deny admission of a gruesome photograph, a trial judge
must weigh whether the photograph presents a risk of undue prejudice that
substantially outweighs its probative value. On appeal, appellate court's re-
view a trial judge's assessment for an abuse of discretion, often asking
whether the judge adopted a ruling no reasonable person would make.

STALE V. LOWIY ...ttt 89

Cumulative Error Rule—Application. Cumulative trial errors may re-
quire reversal when, under the totality of the circumstances, the combined
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errors substantially prejudice a defendant and deny a fair trial. The cumula-
tive error rule does not apply if there are no errors or only a single error.
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Defendant’s Competence to Stand Trial—Burden of Proof. A party who
raises a claim concerning a criminal defendant's competence to stand trial
bears the burden of proving that claim by a preponderance of the evidence.
State V. MItChell.........ccooiiiiiie s 792*

Determination Whether Lesser Included Offense Instruction Is Factually
Appropriate—Sufficiency of Evidence Challenge. In determining whether a
lesser-included offense instruction is factually appropriate, the question is
not whether the evidence is more likely to support a conviction for the
greater offense. Instead, the question is whether the court would uphold a
conviction for the lesser offense in the face of a challenge to the sufficiency
of the evidence. State V. COUCH...........ciiierinirincci e 566

Effect of Trial Errors May Require Reversal of Conviction—Totality
of Circumstances Must Establish Prejudice—Appellate Review of
Cumulative Effect of Errors. The effect of separate trial errors may
require reversal of a defendant's conviction when the totality of the
circumstances establishes that the defendant was substantially prejudiced
by the errors and denied a fair trial. In assessing the cumulative effect of the
errors, appellate courts examine the errors in the context of the entire record,
considering how the trial judge dealt with the errors as they arose; the nature
and number of errors and their interrelationship, if any; and the overall
strength of the evidence. If any of the errors being aggregated are
constitutional, their effect must be harmless beyond a reasonable doubt.
State V. MAITINEZ......cc.oiiiiiiiicee e 151

Invited-Error Doctrine—Application—Appellate Review. The invited-error
doctrine precludes a party who has led the district court into error from
complaining of that error on appeal. In determining whether the invited-error
doctrine applies, appellate courts must carefully consider the party's actions and
the context in which those actions occurred to determine whether that party in fact
induced the district court to make the alleged error. State v. Martinez............... 151
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Jury Instructions—Defendant's Use of Controlled Substance May Be
Admitted Subject to Requirements of K.S.A. 60-455—PIK Crim. 4th
57.040 Instruction Is Disapproved. Although PIK Crim. 4th 57.040 states
that a defendant's use of a controlled substance is a factor the jury can con-
sider in a nonexclusive possession case, the pattern instruction fails to ade-
quately summarize the nuances of this court's caselaw relating to K.S.A.
2022 Supp. 60-455 evidence. While a defendant's use of a controlled sub-
stance may be admitted—subject to the requirements of K.S.A. 2022 Supp.
60-455—when such evidence is relevant to prove a disputed material fact,
the defendant's use of a controlled substance is not a factor that is automat-
ically admissible as an exception to the specific mandates of K.S.A. 2022
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Supp. 60-455. To the extent PIK Crim. 4th 57.040 suggests otherwise, the
instruction is disapproved. To the extent past appellate cases in this state
suggest otherwise, they also are disapproved. State v. Campbell.............. 511

— Determination Whether Voluntary Manslaughter Instruction Is Factually
Appropriate. A voluntary manslaughter instruction is factually appropriate only
if some evidence, viewed in a light most favorable to the defendant, shows an ad-
equate provocation that deprives a reasonable person of self-control and causes
that person to act out of passion, rather than reason. A sudden quarrel, or any un-
foreseen angry altercation, can fall into the definition of heat of passion and thus
be sufficient provocation. But ongoing and protracted interactions do not usually
provide factual support for a voluntary manslaughter instruction.

STALE V. LOWIY ..ot 89

— Failure to Give Accomplice Instruction. Failure to give an accomplice
instruction sua sponte will not generally constitute clear error if the defend-
ant's guilt is plain, or if the district court provided another instruction which
adequately cautioned the jury about the weight to be accorded testimonial
EVIdENCE. STAtE V. GOBNS......c.eiiveiirieiiieieectesre e 616*

— Failure to Object to Instruction Does Not Trigger Invited-Error Doctrine.
In the context of jury instructions, the mere failure to object to an instruction does
not trigger the invited-error doctrine. And the doctrine does not automatically ap-
ply every time a party requests an instruction at trial but then, on appeal, claims the
district court erred by giving it. But application of the doctrine is appropriate when
the party proposing an instruction before trial could have ascertained the instruc-
tional error at that time. State V. SIUSSEN ...........ccciviiiiiiiiiree e 174

— Legally Appropriate Jury Instruction. To be legally appropriate, a
jury instruction must fairly and accurately reflect the applicable law.
SEALE V. SEIONQ ... 197

— Lesser Included Offense Instruction—Determination Whether Fac-
tually Appropriate. To determine whether a lesser included offense in-
struction is factually appropriate, a court must consider whether there is
some evidence, viewed in a light most favorable to the defendant, emanat-
ing from whatever source and proffered by whichever party, that would rea-
sonably justify the defendant's conviction for that lesser included crime.
SEALE V. LOWE. ...ttt bttt 713*

— Mandatory Rebuttable Presumption under Statute. An instruction
permitting the jury to infer a defendant intended to distribute drugs based
on a certain amount of drugs in the defendant's possession is not legally
appropriate because it does not reflect the mandatory rebuttable presump-
tion in K.S.A. 2022 Supp. 21-5705(e). State v. Bentley.........c.ccccvevneene. 222

— Unpreserved Instructional Error—Appellate Review. An appellate court
reviews an unpreserved instructional error for clear error. Under that standard, the
party asserting error has the burden to firmly convince the appellate court that the
jury would have reached a different verdict if the instructional error had not
occurred. State V. MartineZ...........ccoeverieieieiiee e 151
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— When Legally Inappropriate. A jury instruction is legally inappropriate if it
fails to accurately state the applicable law. State v. Martinez ................. 151

Jury Instructions Define Elements of Offense More Narrowly Than
Charging Document—Sufficiency of Evidence Measured against Ele-
ments of Jury Instructions. When the jury instructions define the essential
elements of the offense more narrowly than the charging document, due
process considerations require the reviewing court to measure the suffi-
ciency of the evidence against the narrower statutory elements of the jury
instructions, rather than the broader statutory elements charged in the com-
plaint. State V. COUCH........ccvciiiiiicic e 566

Lesser Included Offense Instruction—Appellate Review. A lesser in-
cluded offense instruction is factually appropriate if an appellate court
would uphold a conviction for the lesser offense in the face of a challenge
to the sufficiency of the evidence. State v. Martingz..........cc.ccoceveevevnnnne. 151

— Error of District Court if Fail to Sua Sponte Give Lesser Included
Instruction if Legally and Factually Appropriate. A district court com-
mits instructional error by failing to sua sponte give a lesser included of-
fense instruction that is both legally and factually appropriate. On appeal,
to obtain reversal of a conviction based on that error, a defendant who has
failed to request the instruction bears the burden to firmly convince the re-
viewing court the jury would have reached a different verdict had that in-
structional error not occurred. State V. LOWE ........cccooveereierineininenieene 713*

— Lesser Included Offense Instruction Must Be Legally and Factually
Appropriate. Even if a lesser included offense instruction is legally appro-
priate, it must also be factually appropriate. A trial judge's failure to give a
lesser included offense instruction is not error if the instruction falls short
on either or both the factual and legal appropriateness requirements.

STALE V. LOWIY ..ot 89

Presumption of Competency to Stand Trial. Courts presume a criminal
defendant is competent to stand trial. State v. Mitchell .....................o..... 792*

Prosecutor’s Latitude in Closing Arguments. Prosecutors generally have
wide latitude in crafting their closing arguments, so long as those arguments
accurately reflect the evidence presented at trial and accurately state the
controlling law. But prosecutors step outside the bounds of proper argument
if they lower the State's burden to prove the defendant's guilt beyond a rea-
sonable doubt or shift the burden onto the defendant.

SEALE V. SIUSSEI ... 174

Prosecutors Have Broad Latitude. Prosecutors have broad latitude in
crafting their closing arguments and drawing reasonable inferences from the
evidence. Stating an opinion about a witness' credibility falls outside the
bounds of proper argument, but discussing the legitimate factors a jury may
consider in assessing credibility does not. One legitimate factor for the jury
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to consider in assessing witness credibility is whether a witness has motive
to be dishonest. State V. JOrdan...........cccovvevneincenenseeessees 628*

Review of Jury Question Submitted during Deliberations—Appellate Review.
An appellate court reviews a district court's response to a question submitted by the
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Sufficiency of Evidence Review—Appellate Review. When reviewing the
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Charitable Trust—Supreme Court has Subject Matter Jurisdiction to
Review District Court Order Modifying Charitable Trust. The Kansas
Supreme Court has subject matter jurisdiction to review an uncontested dis-
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Commissioner v. Estate of Bosch, 387 U.S. 456, 87 S. Ct. 1776, 18 L. Ed.
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In re Chavez

Bar Docket No. 14646

In the Matter of BART ANDREW CHAVEZ,

Petitioner.
(534 P.3d 974)

ORDER OF REINSTATEMENT

ATTORNEY AND CLIENT—Disciplinary Proceeding—Order of Reinstate-
ment.

On December 16, 2014, the court accepted Chavez' voluntary sur-
render of his license and disbarred Chavez from the practice of law in
Kansas. In re Chavez, 301 Kan. 87, 339 P.3d 392 (2014).

On August 25, 2022, Chavez filed a petition for reinstatement of
his law license under Supreme Court Rule 232 (2022 Kan. S. Ct. R. at
293). Upon finding sufficient time had passed for reconsideration of
the suspension, the court remanded the matter for further investigation
by the Office of the Disciplinary Administrator (ODA) and a reinstate-
ment hearing.

On June 13, 2023, a hearing panel of the Kansas Board for Disci-
pline of Attorneys conducted a hearing on Chavez' petition for rein-
statement. The court has since received the record of the reinstatement
proceedings and the hearing panel's Reinstatement Final Hearing Re-
port. In that report, the hearing panel recommends that the court grant
Chavez' petition for reinstatement.

Upon careful review of the record, the court agrees with the hear-
ing panel's recommendation, grants Chavez' petition, and reinstates
Chavez' Kansas law license.

The court orders Chavez to pay all required reinstatement and reg-
istration fees to the Office of Judicial Administration (OJA) and to
complete all continuing legal education (CLE) requirements. See Su-
preme Court Rule 812 (2023 Kan. S. Ct. R. at 609) (outlining CLE
requirements following reinstatement). The court directs that once
OJA receives proof of Chavez' completion of these conditions, OJA
must add Chavez' name to the roster of attorneys actively engaged in
the practice of law in Kansas.

The court orders the publication of this order in the official Kansas
Reports and the assessment of all costs herein to Chavez.

Dated this 5th day of September 2023.



614 SUPREME COURT OF KANSAS VvoL. 317

In re Leon

Bar Docket No. 15221

In the Matter of DAVID P. LEON, Respondent.

(535 P.3d 216)
ORDER OF DISBARMENT
ATTORNEY AND CLIENT—Disciplinary Proceeding—Order of Disbarment.

This court admitted David P. Leon to the practice of law in
Kansas on April 23, 1993. On December 10, 2021, the court in-
definitely suspended Leon's law license upon finding he violated
various rules of professional conduct. In re Leon, 314 Kan. 419,
499 P.3d 467 (2021).

On August 29, 2023, Leon's request to voluntarily surrender
his license was submitted to the Office of Judicial Administration
under Supreme Court Rule 230(a) (2023 Kan. S. Ct. R. at 290). At
the time, Leon faced a hearing before the Kansas Board for Disci-
pline of Attorneys on a formal complaint filed by the Disciplinary
Administrator. That complaint alleged Leon had violated Kansas
Rules of Professional Conduct 1.1 (2023 Kan. S. Ct. R. at 327)
(competence), 1.3 (2023 Kan. S. Ct. R. at 331) (diligence), 1.4
(2023 Kan. S. Ct. R. at 332) (communication), 1.5 (2023 Kan. S.
Ct. R. at 333) (fees), 1.7 (2023 Kan. S. Ct. R. at 342) (conflict of
interest: current clients), 1.15 (2023 Kan. S. Ct. R. at 372) (safe-
keeping property), 1.16 (2023 Kan. S. Ct. R. at 377) (declining or
terminating representation), 3.1 (2023 Kan. S. Ct. R. at 389) (mer-
itorious claims and contentions), 8.1 (2023 Kan. S. Ct. R. at 431)
(disciplinary matters), 8.4 (2023 Kan. S. Ct. R. at 433) (miscon-
duct), Supreme Court Rule 206(0) (2023 Kan. S. Ct. R. at 260)
(change of contact or registration information), Supreme Court
Rule 210 (2023 Kan. S. Ct. R. at 263) (duty to respond), and Su-
preme Court Rule 231 (2023 Kan. S. Ct. R. at 292) (notice to cli-
ents following suspension).

This court accepts Leon's surrender of his Kansas law license,
disbars Leon pursuant to Rule 230(b), and revokes Leon's license
and privilege to practice law in Kansas.

The court further orders the Office of Judicial Administration
to strike the name of David P. Leon from the roll of attorneys li-
censed to practice law in Kansas effective the date of this order.
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The court notes that under Rule 230(b)(1)(C), any pending
board proceeding or case terminates effective the date of this or-
der. The Disciplinary Administrator may direct an investigator to
complete a pending investigation to preserve evidence.

Finally, the court directs that this order be published in the
Kansas Reports, that the costs herein be assessed to Leon, and that
Leon comply with Supreme Court Rule 231 (2023 Kan. S. Ct. R.
at 292).

Dated this 25th day of September 2023.
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State v. Goens

No. 124,972

STATE OF KANSAS, Appellee, v. RICHARD ALAN GOENS,
Appellant.

(535 P.3d 1116)
SYLLABUS BY THE COURT

1.  TRIAL—Jury Instructions—Failure to Give Accomplice Instruction. Fail-
ure to give an accomplice instruction sua sponte will not generally consti-
tute clear error if the defendant's guilt is plain, or if the district court pro-
vided another instruction which adequately cautioned the jury about the
weight to be accorded testimonial evidence.

2. CRIMINAL LAW—District Court’s Order for Consecutive Sentences—
Appellate Review. The lack of a lengthy explanation by a district court or-
dering a defendant to serve sentences consecutively does not imply an im-
permissible basis for that decision constituting an abuse of discretion.

Appeal from Riley district court; GRANT D. BANNISTER, judge. Oral argu-
ment held May 17, 2023. Opinion filed September 29, 2023. Affirmed.

Ryan J. Eddinger, of Kansas Appellate Defender Office, argued the cause
and was on the brief for appellant.

David Lowden, deputy county attorney, argued the cause, and Barry R.
Wilkerson, county attorney, and Kris W. Kobach, attorney general, were with
him on the brief for appellee.

The opinion of the court was delivered by

STEGALL, J.: In November 2019, Richard Alan Goens shot
and killed Tanner Zamecnik during a drug deal gone wrong.
Goens and his accomplices approached the victim intending to ei-
ther buy or steal $600-700 worth of marijuana. The accomplices
testified that the plan was to rob the victim; however, Goens tes-
tified at trial and maintains through his appeal that he only ever
intended to purchase the marijuana. Given the two substantive is-
sues on appeal, a more detailed recitation of the facts is unneces-
sary.

At trial, a jury convicted Goens of felony murder, attempted
aggravated robbery, criminal discharge of a firearm, aggravated
battery, aggravated assault, and possession of marijuana with in-
tent to distribute. The court sentenced Goens to a hard 25 for the
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felony murder conviction and a grid-based sentence of 142 months
for the rest of the charges, to be served consecutively.

Goens directly appealed to this court raising two issues. First,
at trial Goens did not request, and the district court did not give, a
credibility instruction specific to accomplice testimony. Goens ar-
gues that inconsistencies and changes in the details of the accom-
plices' stories over time—along with the fact that the accomplices
were testifying as part of a plea agreement—renders the district
court's failure to give a credibility instruction relating to their tes-
timony as "clear error." As a result, Goens asks that his convic-
tions be reversed. Second, Goens claims the district court abused
its discretion in ordering Goens' to serve his sentences consecu-
tively. We disagree and affirm both Goens' convictions and his
sentences.

DISCUSSION

The trial court did not commit clear error by not providing the
jury with a cautionary instruction regarding the credibility of ac-
complice testimony.

When a party fails to object to a jury instruction before the
district court, an appellate court reviews the instruction to deter-
mine if it was clearly erroneous. K.S.A. 2022 Supp. 22-3414(3).
The party claiming clear error has the burden to show both error
and prejudice. State v. Crosby, 312 Kan. 630, 639, 479 P.3d 167
(2021). "The failure then to give an instruction on accomplice tes-
timony when none is requested requires reversal only if ‘clear er-
ror' occurred.” State v. DePriest, 258 Kan. 596, 605, 907 P.2d 868
(1995). In this instance, we focus our analysis on the prejudice
prong.

The "failure to give an instruction is clearly erroneous only if
the appellate court reaches a firm conviction that, had the instruc-
tion been given, there was a real possibility the jury would have
returned a different verdict." State v. Buehler-May, 279 Kan. 371,
384, 110 P.3d 425 (2005). To determine whether prejudicial error
occurred in the failure to give an accomplice instruction, courts
generally "look to the extent and importance of the accomplice
testimony, as well as any corroborating testimony." 279 Kan. at
384. Given this, the failure to give an accomplice instruction sua
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sponte will not generally constitute clear error if the defendant's
guilt is plain, or if the district court provided another instruction
which adequately cautioned the jury about the weight to be ac-
corded testimonial evidence. See 279 Kan. at 385 (quoting State
v. Crume, 271 Kan. 87, 94-95, 22 P.3d 1057 [2001]).

We have previously held that it is not clear error for a district
court to fail to give an unrequested accomplice credibility instruc-
tion when the court has given a general credibility instruction. See,
e.g., Buehler-May, 279 Kan. at 385; State v. Simmons, 282 Kan.
728, 734-35, 148 P.3d 525 (2006); State v. Todd, 299 Kan. 263,
271, 323 P.3d 829 (2014). This is because judicial determinations
concerning the necessity of an accomplice credibility instruction
are steeped with an understanding that most jurors have common
sense. See State v. Miller, 83 Kan. 410, 412, 111 P. 437 (1910)
("Without such an instruction a jury of ordinary intelligence
would naturally receive with caution the testimony of a confessed
accomplice.”), rev'd on reh'g on other grounds 84 Kan. 667, 114
P. 855 (1911); State v. Parrish, 205 Kan. 178, 186, 468 P.2d 143
(1970) ("The necessity for many of these tautological instructions
is losing force when a case is being considered by our present en-
lightened jurors.").

The language of the instruction at issue comes from PIK Crim.
4th 51.090 (2020 Supp.):

"An accomplice witness is one who testifies that (he) (she) was involved in
the commission of the crime with which the defendant is charged. You should
consider with caution the testimony of an accomplice."

Rather than giving this instruction, the district court gave the
following general credibility instruction as part of jury instruction
No. 2:

"It is for you to determine the weight and credit to be given [to] the testimony of
each witness. You have a right to use common knowledge and experience in
regard to the matter about which a witness has testified."

Goens argues that because nearly all the evidence presented
at trial was in the form of witness testimony, “the importance of
the accomplice testimony" is too great in this case for a court to
not have required an accomplice credibility instruction. This is not
the correct framing of the question. Rather, we consider whether
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"no juror of average intelligence could have heard their testimony
and accompanied cross-examination without realizing that their
credibility was at issue" and whether the accomplices were
"properly subjected to thorough and detailed cross-examination."
State v. Simmons, 282 Kan. 728, 741, 148 P.3d 525 (2006).

In this case, the jury was clearly aware of and properly in-
structed on the possible credibility issues concerning the accom-
plice testimony. Defense counsel went so far as to highlight these
issues in closing argument—asking the jury to recognize that
"[t]he source of this information . . . are the two . . . co-defend-
ants," and that the codefendants "entered pleas to lesser charges to
reduce their time," and that "in looking out for their own interests
agree to this lesser charge and agree to testify against” Goens.

The record makes it clear that the jury was well informed
about the possible mixed motives at play during the accomplice
testimony. The instruction Goens now argues should have been
given would not have added materially to the jury's understanding
of these issues. As such, we find no clear error.

The trial court did not abuse its discretion by ordering Goens to
serve his sentences consecutively.

In most cases, it is within the trial court's sound discretion to
determine whether a sentence should run concurrent with or con-
secutive to another sentence.™ State v. Baker, 297 Kan. 482, 484,
301 P.3d 706 (2013). "In fact, this principle of a judge's discretion
is so entrenched that the legislature determined a defendant cannot
raise the issue of whether imposing consecutive sentences is an
abuse of discretion if the sentence is imposed under the Kansas
Sentencing Guidelines Act (KSGA), K.S.A. 21-4701 et seq." State
v. Mosher, 299 Kan. 1, 2-3, 319 P.3d 1253 (2014). However, ap-
pellate courts can review consecutive sentences if one of the sen-
tences is for an off-grid crime because the resulting controlling
sentence is not entirely a presumptive sentence. State v. Young,
313 Kan. 724, 731-32, 490 P.3d 1183 (2021). "[A] life sentence
for an off-grid crime is not considered a "presumptive sentence"
under the KSGA." Baker, 297 Kan. at 484. Because Goens' sen-
tence for felony murder is classified as an off-grid crime, the
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KSGA does not preclude our review. See State v. Brune, 307 Kan. 370,
371, 409 P.3d 862 (2018).

The standard for determining whether a district court abused its
discretion is whether

"judicial action (1) is arbitrary, fanciful, or unreasonable, i.e., if no reasonable person
would have taken the view adopted by the trial court; (2) is based on an error of law, i.e.,
if the discretion is guided by an erroneous legal conclusion; or (3) is based on an error
of fact, i.e., if substantial competent evidence does not support a factual finding on which
a prerequisite conclusion of law or the exercise of discretion is based." Baker, 297 Kan.
at484.

Goens has the burden to prove the trial court abused its discretion.
To sustain his burden, he must show that no reasonable person would
have taken the trial court's view.

Neither our statutes nor our caselaw set definitive criteria for when
a district court should order sentences to be served concurrently or con-
secutively. See State v. Darrah, 309 Kan. 1222, 1227, 442 P.3d 1049
(2019). The State argued throughout trial and at sentencing that con-
secutive sentences were warranted because Goens was the mastermind
and gunman, he lacked remorse, he failed to take responsibility for his
actions, and he repeatedly lied on the stand at trial. Goens argues that
he was punished for exercising his constitutional rights and demanding
a fair trial. Goens claims that he took responsibility for his actions by
pleading guilty to possession with intent to distribute.

While the district court's overall summary of its reasons for order-
ing Goens' sentences to run consecutive was sparse, the judge explic-
itly stated that Goens was not being punished for exercising his consti-
tutional rights. Instead, the district court stated that it was ordering
Goens' sentences to run consecutive based on the "primary considera-
tion" that these events constituted several different events rather than
one occurrence. Because of that, there were several opportunities for
Goens to abandon the plan, but Goens never did. This along with
"other" considerations were the basis for the district court's decision.

The lack of a lengthy explanation does not constitute an abuse of
discretion. See State v. Frecks, 294 Kan. 738, 742, 280 P.3d 217 (2012)
("While it is certainly the better practice for the district court to include
an explanation of its reasons when it imposes consecutive life sen-
tences, a sentencing judge's failure to engage in a lengthy colloquy does
not amount to an abuse of discretion. Here, the sentencing judge did
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provide minimal justification for the decision to impose the life sen-
tences consecutively. Reasonable people may disagree as to whether
the sentences should have been imposed consecutively or concur-
rently; however, under the facts of this case, it was not an abuse of dis-
cretion to impose the life sentences consecutively.").

In arguing that the district court acted reasonably, the State cites
two cases which help to provide context for when other district courts
have ordered consecutive sentences. See State v. Ross, 295 Kan. 1126,
1138-39, 289 P.3d 76 (2012) (court considered the suffering of the vic-
tim, defendant's lack of compassion, and the extent of harm to the vic-
tim's family); Mosher, 299 Kan. at 3-4 (court considered the amount of
planning and effort that went into the murder and how it could have
been avoided).

Our own review of the caselaw turns up other such instances. See
Darrah, 309 Kan. at 1227-28 (court made no specific findings of fact,
but acted reasonably because defendant was central to the conspiracy
and acted as a leader in the commission of the crimes); Baker, 297 Kan.
at 484-85 (brutality of the murder on an innocent baby was not offset
by a showing of remorse, acceptance of responsibility, or a decision to
enter a plea); State v. Wilson, 301 Kan. 403, 406-07, 343 P.3d 102
(2015) (defendant's shooting and/or attempted shooting of his five
neighbors was unprovoked); Brune, 307 Kan. at 371 (considering evi-
dence of planning, the egregiousness and brutality of the murder, the
lack of legitimate provocation, lack of responsibility); State v. Horn,
302 Kan. 255, 257, 352 P.3d 549 (2015) (defendant's decision to mur-
der a child who could be a witness against him was especially heinous
and the defendant had a lack of regard for others' safety by setting an
apartment building on fire).

We recognize that Goens' actions may be less egregious than many
of the cases in which the court has upheld a district court's decision to
order sentences be served consecutively. But simply not being the
worst of the worst does not require the lower court to order his sen-
tences to run concurrent. Because Goens has failed to meet his burden
to show that no reasonable person would have ordered his sentences
be served consecutively, we affirm the district court.

Affirmed.
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In re Farchmin

Bar Docket No. 24465

In the Matter of DOUGLAS CHARLES FARCHMIN, Respondent.

(535 P.3d 1121)
ORDER OF DISBARMENT

ATTORNEY AND CLIENT—Disciplinary Proceeding—Order of Disbar-
ment.

On April 30, 2010, the court admitted Douglas Charles
Farchmin to the practice of law in Kansas.

On May 9, 2022, the court temporarily suspended Farch-
min's law license under Supreme Court Rule 219(g)(2) (2022
Kan. S. Ct. R. at 274). That temporary suspension resulted
from Farchmin's entry into a diversion agreement for charges
of possession of methamphetamine, a severity level 5 felony
in violation of K.S.A. 2022 Supp. 21-5706; possession of ma-
rijuana, a class B misdemeanor in violation of K.S.A. 2022
Supp. 21-5706; and possession of drug paraphernalia, a class
B misdemeanor in violation of K.S.A. 2022 Supp. 21-5709.
See Rule 219(a)(1) (defining "conviction" under that rule to
include entry into a diversion agreement). Farchmin's license
remains suspended.

On August 29, 2023, Farchmin's request to voluntarily
surrender his license was submitted to the Office of Judicial
Administration under Supreme Court Rule 230(a) (2023 Kan.
S. Ct. R. at 290). At that time, Farchmin faced three docketed
complaints in the Office of the Disciplinary Administrator.

The court accepts Farchmin's surrender of his Kansas law
license, disbars Farchmin pursuant to Rule 230(b), and re-
vokes Farchmin's license and privilege to practice law in Kan-
sas.

The court further orders the Office of Judicial Administra-
tion to strike the name of Douglas Charles Farchmin from the
roll of attorneys licensed to practice law in Kansas effective
the date of this order.

The court notes that under Rule 230(b)(1)(C), any pending
board proceeding or case terminates effective the date of this



VvoL. 317 SUPREME COURT OF KANSAS 623

In re Farchmin

order. The Disciplinary Administrator may direct an investi-
gator to complete a pending investigation to preserve evi-
dence.

Finally, the court directs that this order be published in the
Kansas Reports, that the costs herein shall be assessed to
Farchmin, and that Farchmin must comply with Supreme
Court Rule 231 (2023 Kan. S. Ct. R. at 292).

Dated this 3rd day of October 2023.
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No. 124,674

ROBERT QUINN, Appellant, v. STATE OF KANSAS, Appellee.

(537 P.3d 94)

SYLLABUS BY THE COURT

APPEAL AND ERROR—Issue Waived if Not Preserved by Petition for Review.
Without application of a permissive exception for plain error, a party waives
an issue not preserved by a petition for review.

Review of the judgment of the Court of Appeals in 62 Kan. App. 2d 640,
522 P.3d 282 (2022). Appeal from Wyandotte District Court; AARON T.
ROBERTS, judge. Submitted without oral argument September 15, 2023. Opinion
filed October 20, 2023. Judgment of the Court of Appeals affirming the district
court is vacated as to the issues subject to review. Judgment of the district court
is affirmed.

Rosie M. Quinn, of Rosie M. Quinn Attorney LLC, of Kansas City, was on
the brief for appellant.

Kayla Roehler, deputy district attorney, Mark A. Dupree Sr., district attor-
ney, and Derek Schmidt, attorney general, were on the brief for appellee.

The opinion of the court was delivered by

LUCKERT, C.J.: Robert Quinn appeals a district court judge's
summary denial of his motion for relief under K.S.A. 2020 Supp.
60-1507 and the judge's refusal to appoint him counsel. A Court
of Appeals panel affirmed the district court, holding that Quinn
filed the motion too late for it to be considered and that his claim
is precluded under res judicata principles. Quinn did not seek re-
view of the panel's res judicata holding. That failure means the
Court of Appeals res judicata holding is not before us to review
and the Court of Appeals decision that Quinn's arguments are pre-
cluded is unchallenged. We thus affirm the Court of Appeals. The
Court of Appeals decision to affirm Quinn's convictions based on
res judicata principles thus stands. We vacate the remaining por-
tions of the Court of Appeals decision.

FACTS AND PROCEDURAL HISTORY

Over a decade ago, a jury convicted Robert Quinn of one
count of rape, and a district court judge sentenced him to 272
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months in prison. The Court of Appeals affirmed his conviction
and sentence. State v. Quinn, No. 109,321, 2015 WL 423, 653
(Kan. App.) (unpublished opinion), rev. denied 302 Kan. 1019
(2015). The clerk of the appellate court issued a mandate on Au-
gust 25, 2015.

About five years later, Quinn filed a pro se motion under
K.S.A. 2020 Supp. 60-1507. The mation, filed in Wyandotte Dis-
trict Court, asserted (1) his trial counsel did not adequately probe
the alleged victim's veracity and (2) the alleged victim lied. He
included a letter requesting appointment of counsel. The district
court decided Quinn's motion could be summarily denied without
appointment of counsel because Quinn did not show that manifest
injustice excused the untimely filing. The district judge relied on
the one-year time limitation in K.S.A. 2020 Supp. 60-1507(f) for
motions seeking postjudgment relief in criminal cases and found
that Quinn did not file his motion until several years after that
deadline had passed.

Quinn's current appellate counsel entered an appearance for
Quinn and timely appealed the district court judge's summary dis-
missal of Quinn's motion. She later filed a motion with the clerk
of the appellate courts to recall the mandate in his underlying di-
rect appeal (Appeal No. 109,321), arguing the mandate failed to
meet usual and customary procedures because it did not recite the
denial of and date of denial of the petition for review, did not have
the court seal affixed, and did not certify the copy of the Court of
Appeals decision. The Court of Appeals granted the motion and
issued a corrected mandate on April 19, 2022. Quinn v. State, 62
Kan. App. 2d 640, 641, 522 P.3d 282 (2022).

Noting the corrected mandate, in Quinn's appellate brief his
counsel argued the district court judge's decision should be re-
versed because "[i]t was manifestly unjust for the district court to
summarily dismiss Quinn's case as untimely without appointing
Quinn an attorney." Quinn's counsel asserted in the alternative that
Quinn's motion under K.S.A. 2020 Supp. 60-1507 was timely
filed because the date that started the one-year clock was the date
of the 2022 corrected mandate, not the date of the procedurally
deficient mandate issued in 2015. The State responded to Quinn's
substantive points about when the limitation period began to run.
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It also argued Quinn's issues were precluded under the doctrine of
res judicata.

The Court of Appeals rejected Quinn's arguments. It con-
cluded that Quinn was not entitled to counsel, he did not show that
manifest injustice excused his untimely 60-1507 motion, the cor-
rected mandate did not restart the one-year time limitation, and res
judicata precluded consideration of Quinn's claims. 62 Kan. App.
2d at 642-53.

Quinn petitioned for discretionary review, asking this court to
review the Court of Appeals' rulings on the timeliness of his filing
and manifest injustice. Quinn did not ask this court to review the
panel's conclusion that his claims were precluded under res judi-
cata principles.

We granted review and have jurisdiction under K.S.A. 20-
3018(b) (providing for petition for review of Court of Appeals de-
cisions) and K.S.A. 60-2101(b) (Supreme Court has jurisdiction
to review Court of Appeals decisions).

ANALYSIS

The outcome of our decision is dictated by Quinn's failure to
seek review of the Court of Appeals' holding that his motion is
precluded under the doctrine of res judicata. Quinn, 62 Kan. App.
2d at 652-53. Absent application of a permissive exception for
plain error, a party waives an issue not preserved by a petition for
review. State v. Valdiviezo-Martinez, 313 Kan. 614, 624, 486 P.3d
1256 (2021) (nonjurisdictional issues waived if review not
sought); Supreme Court Rule 8.03(b)(6)(C)(i) (2023 Kan. S. Ct.
R. at 56) (“The Supreme Court will not consider issues not raised
before the Court of Appeals or issues not presented or fairly in-
cluded in the petition for review, cross-petition, or conditional
cross-petition.").

The Court of Appeals panel's res judicata holding, reached un-
der well-settled Kansas law, favored the State. 62 Kan. App. 2d at
652-53 (citing State v. Kingsley, 299 Kan. 896, 901, 326 P.3d
1083 [2014]; Drach v. Bruce, 281 Kan. 1058, Syl. 1 14, 136 P.3d
390 [2006]; Woods v. State, 52 Kan. App. 2d 958, Syl. § 1, 379
P.3d 1134 [2016]); cf. Kansas Fire and Safety Equipment v. City
of Topeka, 317 Kan. 418, 425, 531 P.3d 504 (2023). Noting that
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Quinn raised ineffective assistance of counsel claims in his earlier
appeal, it held Quinn had the opportunity then to argue the inef-
fective assistance of counsel claims he now raises. He also could
have argued the alleged victim lied. His failure to make those ar-
guments in his earlier appeal erected a res judicata bar to him now
doing so. 62 Kan. App. 2d at 652-53. Another procedural bar to
his argument then arises from Quinn not taking issue with the
Court of Appeals res judicata holding in his petition for review.
That failure means the issue is not before us.

Having reviewed the Court of Appeals' analysis, we see no
basis under Rule 8.03(b)(6)(C) to review the res judicata holding.
The district court's decision to deny Quinn's motion for relief thus
stands affirmed under the Court of Appeals' holding that Quinn's
motion "fails based on res judicata.” 62 Kan. App. 2d at 653.

Because that ruling on res judicata grounds disposes of the
appeal, we need not decide the rest of Quinn's issues or address
the Court of Appeal's alternative holding that Quinn's filing under
K.S.A. 2020 Supp. 60-1507 was untimely. Anything we would
say would be dicta as it would be unnecessary to the resolution of
the case. We thus decline to address Quinn's remaining issues. We
vacate those portions of the Court of Appeals decision that do not
to relate to its res judicata holding, and those vacated portions
have no precedential value. See Building Erection Svcs. Co. v.
Walton Construction Co., 312 Kan. 432, 443, 475 P.3d 1231
(2020) (declining to address issues discussed by Court of Appeals
because doing so would be dicta and vacating part of Court of Ap-
peals decision not addressed in this court's decision).

Judgment of the Court of Appeals affirming the district court
is vacated as to the issues subject to review. Judgment of the dis-
trict court is affirmed.



628

SUPREME COURT OF KANSAS VvoL. 317

State v. Jordan

No. 124,724

STATE OF KANSAS, Appellee, v. BRANDON KEITH JORDAN,
Appellant.

(537 P.3d 443)
SYLLABUS BY THE COURT

CRIMINAL LAW—Alternative-Means Crime—Court Gives Jury Instruc-
tions with Statutory Alternatives for Element of the Crime. The term "alter-
native-means crime" refers to a crime which can be committed in more than
one way. The Legislature creates an alternative-means crime by enacting
criminal statutes which list distinct alternatives for an element of the crime.
And the district court presents the jury with an alternative-means crime by
giving jury instructions that incorporate more than one of the distinct statu-
tory alternatives for an element of the crime. Presenting the jury with an
alternative-means crime can raise questions about whether the jury unani-
mously agreed on the means supporting its guilty verdict. And Kansas crim-
inal defendants have a statutory right to a unanimous verdict.

SAME—Options Within a Means vs. Alternative Means. In contrast, when
criminal statutes and jury instructions incorporating them merely describe a
material element or the factual circumstances in which a material element
may be proven, the Legislature has created options within a means, not al-
ternative means. Options within a means describe secondary matters that do
not state additional and distinct ways of committing the crime. Thus, such
options do not trigger statutory jury unanimity protections.

APPEAL AND ERROR—Alternative-Means Issue Review—Appellate
Court Review. When reviewing an alternative-means issue, the appellate
court first considers whether the district court presented an alternative-
means crime to the jury. To determine that, the reviewing court looks to the
relevant statute's language and structure to decide whether the Legislature
meant to list distinct alternatives for an element of the crime. If alternative
means were not presented, the error inquiry ends.

CRIMINAL LAW—No Alternative Means of Committing Fleeing and
Eluding in Statute. K.S.A. 2019 Supp. 8-1568(b)(2) does not set forth alter-
native means of committing fleeing and eluding by attempting to elude cap-
ture for any felony. The statute's plain language shows the distinct material
element of fleeing and eluding under subsection (b)(2) is evading capture
for any felony and the specific underlying felony is merely a description of
a material element or factual circumstance which may prove the crime.

SAME—Subject Matter Jurisdiction Conferred by Kansas Constitution to
District Courts—Three Requirements to Invoke Jurisdiction. In criminal
cases, the Kansas Constitution confers subject matter jurisdiction on district
courts. But jurisdiction is acquired in a criminal case upon the filing or
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amendment of a complaint, indictment, or information. Put another way,
while the Kansas Constitution bestows subject matter jurisdiction on the
district courts, the State must still properly invoke that jurisdiction through
a charging document. To properly invoke jurisdiction, the charging docu-
ment must satisfy three requirements. It must (1) show the case has been
filed in the correct court; (2) show the court has territorial jurisdiction over
the crime; and (3) allege facts that, if proved beyond reasonable doubt,
would constitute a crime under Kansas law.

6. EVIDENCE—Evidentiary Challenge Raised Before Trial—Timely and
Specific Objection Required at Trial to Preserve for Appellate Review. Even
when an evidentiary challenge is raised and ruled on before trial, a party
must also make a timely and specific objection at trial to preserve the chal-
lenge for appellate review under K.S.A. 60-404.

7.  TRIAL—Prosecutors Have Broad Latitude. Prosecutors have broad lati-
tude in crafting their closing arguments and drawing reasonable inferences
from the evidence. Stating an opinion about a witness' credibility falls out-
side the bounds of proper argument, but discussing the legitimate factors a
jury may consider in assessing credibility does not. One legitimate factor
for the jury to consider in assessing witness credibility is whether a witness
has motive to be dishonest.

Appeal from Shawnee District Court; NANCY E. PARRISH, judge. Oral argu-
ment held May 18, 2023. Opinion filed October 20, 2023. Affirmed.

James M. Latta, of Kansas Appellate Defender Office, argued the cause and
was on the briefs for appellant.

Jodi Litfin, deputy district attorney, argued the cause, and Kris W. Kobach,
attorney general, was with her on the brief for appellee.

The opinion of the court was delivered by

WALL, J.: After a law enforcement officer responded to a
bank where Brandon Keith Jordan was trying to pass a fraudulent
check, Jordan led the officer on a high-speed chase that ended in
a fatal car crash. Jordan was convicted of several crimes, including
felony murder based on the underlying inherently dangerous fel-
ony of fleeing or attempting to elude a police officer.

In this direct appeal, Jordan raises six claims of error. First
and foremost, he contends that his convictions for felony murder
and fleeing and eluding a police officer are tainted by an alterna-
tive-means error. Alternative means is a term we have adopted to
describe a single offense that can be committed in more than one
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way. Alternative-means issues arise when the statute and jury in-
structions incorporating that statute list distinct alternatives for an
element of the crime. Presenting an alternative-means crime to the
jury can raise questions about whether jurors unanimously agreed
on the means supporting their guilty verdict. But when a statute
and any jury instruction incorporating that statute merely describe
a material element of a crime or a factual circumstance that would
prove the crime, such descriptions are "options within a means,"
not alternative means. Options within a means do not create dis-
tinct alternatives for an element of the crime and thus do not raise
jury unanimity concerns.

Jordan argues the jury instructions on his fleeing-and-eluding
charge created an alternative-means crime by listing more than
one felony for which he was attempting to elude capture. But we
hold that the underlying felony for which a defendant is attempt-
ing to elude capture under K.S.A. 2019 Supp. 8-1568(b)(2) is
merely an option within a means and Jordan failed to establish
error.

Second, Jordan claims the district court lost subject matter ju-
risdiction when the State substituted a grand jury indictment for a
pending criminal complaint. But the indictment was sufficient to
invoke the district court's jurisdiction under our established prec-
edent, and the substitution of the indictment did not deprive the
court of jurisdiction.

Third, in the alternative to his jurisdictional challenge, Jordan
argues the substitution of the indictment deprived him of due pro-
cess of law. But the indictment gave Jordan adequate notice of the
charges and a meaningful opportunity to defend against them.
Thus, the substitution procedure complied with Jordan's due pro-
cess rights.

Fourth, Jordan argues that the statements he made to police
should not have been admitted as evidence at trial because they
were involuntary. But Jordan failed to lodge a timely and specific
objection to this evidence at trial as required by K.S.A. 60-404.
Jordan's failure to do so precludes appellate review of the issue.

Fifth, Jordan contends the prosecutor erred during closing ar-
gument by telling the jury that a State's witness had no motive to
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be untruthful. But the record confirms that the prosecutor's com-
ment was tied to the evidence and made during a broader discus-
sion of legitimate factors bearing on a witness' credibility. Thus,
the statement fell just within the bounds of proper argument.

Finally, Jordan argues the cumulative impact of these trial er-
rors deprived him of a fair trial. But the cumulative-error doctrine
does not apply because Jordan failed to establish any error. For
these reasons, we affirm the judgment of the district court.

FACTS AND PROCEDURAL BACKGROUND

On October 30, 2019, Jordan went to Fidelity State Bank in
Topeka. Claiming he was Christopher Tabor, Jordan picked up a
debit card linked to an account he had recently opened in Tabor's
name. Jordan also deposited in part and cashed in part a check
made out to Tabor, endorsing the check in Tabor's name. The
check was fraudulent.

On November 7, 2019, Jordan pulled up to the drive-through
of a different Fidelity State Bank location in Topeka. Shelley Cun-
ningham was riding in the front passenger seat. Jordan tried to
pass another check made out to Tabor. But the bank had flagged
the account as fraudulent. So employees called 911 and tried to
stall Jordan.

Lieutenant Michael Marnach with the Kansas Highway Patrol
heard the call from dispatch. He responded to the scene, pulling
up behind Jordan. Lieutenant Marnach was in uniform and driving
a marked patrol vehicle. Jordan noticed Lieutenant Marnach in the
rearview mirror and told Cunningham there was a police officer
behind them. Jordan left the bank, turning onto Gage Boulevard.
Lieutenant Marnach followed.

Jordan accelerated as he drove down Gage Boulevard, weav-
ing in and out of traffic. Jordan then turned right onto a residential
street. As Lieutenant Marnach turned onto the same street, he ac-
tivated his lights and sirens. After following Jordan for about a
block and a half, Lieutenant Marnach looked at his speedometer
and saw he was going over 70 miles per hour. Jordan eventually
ran a stop sign and broadsided an SUV. The SUV's driver, Dennis
Affolter, later died of injuries he sustained in the crash.
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At the scene of the accident, Jordan told two officers from the
Topeka Police Department that he was Christopher Tabor. And he
continued to identify himself as Tabor even after he and Cunning-
ham were transported to the hospital. Eventually, officers deter-
mined Jordan's real identity. While in the hospital, Jordan told law
enforcement he fled because he feared going back to jail.

Law enforcement searched the car Jordan had been driving.
They found a laptop, a credit card in Tabor's name, a notebook
containing what law enforcement believed to be bank account and
routing numbers, a container with methamphetamine, and a pipe
with marijuana. The laptop had software that enabled users to alter
checks.

A reconstruction of the accident determined that Jordan was
going about 86 miles per hour in a 35-mile-per-hour zone when
he struck the driver's side of the SUV. The SUV was going about
30 miles per hour.

The State filed a criminal complaint charging Jordan with sev-
eral offenses. But about a week later, a grand jury indicted Jordan
of one count of first-degree felony murder, one count of fleeing
and eluding, two counts of interference with law enforcement, two
counts of forgery, one count of identity theft, one count of driving
with a suspended license, and one count of reckless driving. The
district court granted the State's motion to substitute the grand jury
indictment and dismissed the complaint.

At trial, Cunningham testified that Jordan started speeding up
right after leaving the bank's drive-through. She remembered that
Jordan said he was not going to stop. She also remembered asking
him to stop. But she could not recall whether she made that request
before or after Jordan said he was not going to stop.

Jordan testified in his own defense. Jordan admitted that on
the day of the crash, he was at the bank trying to pass a check
written out to Tabor. He had been waiting in the bank drive-
through for an unusually long time and was afraid someone may
have called the police. When he saw Lieutenant Marnach'’s patrol
vehicle, Jordan decided to leave.

Jordan admitted he was driving “"pretty fast" down Gage
Boulevard because he wanted to get away from the bank. But he
said he did not see a police vehicle pursuing him. Jordan testified
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the windows of the car were up and the radio was on, so he never
heard any sirens.

Jordan explained that he was wearing only his reading glasses
at the time, even though he needs bifocals. As he approached the
intersection where the crash occurred, he thought he saw lights in
the rearview mirror. He asked Cunningham if there were lights
behind them, and she confirmed there were. He was squinting and
looking in the rearview mirror when he heard Cunningham yell,
"look out,” and then he hit the SUV.

Jordan thought he was going 55 to 60 miles per hour before
the accident. He denied telling Cunningham he was not going to
stop. But he admitted using the name Christopher Tabor several
times after the accident.

The jury convicted Jordan on all counts. The district court sen-
tenced Jordan to a controlling term of life imprisonment without
the possibility of parole for 25 years.

Jordan directly appeals his convictions to our court. Jurisdic-
tion is proper. K.S.A. 2022 Supp. 22-3601(b)(3)-(4) (life sentence
and off-grid crimes appeal directly to Supreme Court).

ANALYSIS

As noted, Jordan raises six issues on appeal. We address these
issues in the order presented in his briefing.

I.  Jordan's Felony-Murder and Fleeing-and-Eluding Convic-
tions Are Not Tainted by an Alternative-Means Error

Jordan argues his convictions for felony murder and fleeing
and eluding must be reversed due to an alternative-means error.
Jordan was charged with, and the jury was instructed on, commit-
ting felony fleeing and eluding under K.S.A. 2019 Supp. 8-
1568(b)(1) (committing certain acts during police pursuit) and
K.S.A. 2019 Supp. 8-1568(b)(2) (attempting to elude capture for
any felony). We have held that these two subsections create alter-
nate means of committing the offense. See State v. Davis, 312
Kan. 259, 266, 474 P.3d 722 (2020) (fleeing-and-eluding statute
sets out alternative means in subsections [b][1] and [b][2]). The
fleeing-and-eluding charge also served as the inherently danger-
ous felony supporting Jordan's felony-murder charge. See K.S.A.
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2019 Supp. 21-5402(c)(1)(R). Thus, both Jordan's felony-murder
charge and his fleeing-and-eluding charge were alternative-means
crimes. See 312 Kan. at 262 (felony murder is alternative-means
crime if based on alternative means of fleeing and eluding).

But the focus of Jordan's argument is not on the alternate
means of committing felony fleeing and eluding under K.S.A.
2019 Supp. 8-1568(b)(1) and subsection (b)(2). Instead, he claims
there is yet another alternative-means issue within K.S.A. 2019
Supp. 8-1568(b)(2). Jordan argues the district court's instructions
presented the jury with alternative means of committing fleeing
and eluding under subsection (b)(2) by listing two underlying fel-
onies for which he was attempting to elude capture—forgery and
identity theft. And he claims there was insufficient evidence to
support a conviction for one of those alleged means—identity
theft.

To resolve this issue, we first identify additional facts relevant
to our analysis. Then, we determine whether the district court pre-
sented the jury with an alternative means crime. To do that, we
interpret K.S.A. 2019 Supp. 8-1568(b)(2) to decide whether the
Legislature intended to create an alternative means crime.
Through that analysis, we conclude that subsection (b)(2) merely
creates options within a means. And because Jordan fails to meet
this threshold inquiry, we need not address the additional steps of
an alternative-means error analysis.

A. Relevant Facts

The jury was instructed that to establish the crime of felony
murder, the State must prove beyond a reasonable doubt that Jor-
dan killed Affolter and the killing was done while Jordan was
committing fleeing and eluding.

The elements instructions on fleeing and eluding incorporated
elements of fleeing and eluding under K.S.A. 2019 Supp. 8-
1568(b)(1)(C) (engaging in reckless driving during police pur-
suit), K.S.A. 2019 Supp. 8-1568(b)(1)(D) (involved in motor ve-
hicle accident during police pursuit), and K.S.A. 2019 Supp. 8-
1568(b)(2) (attempting to elude capture for any felony). For pur-
poses of subsection (b)(2), the instruction specifically alleged that
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Jordan was attempting to elude capture for "forgery and/or iden-
tity theft™:

"Brandon Jordan is charged in Count 3 with fleeing or attempting to elude a po-
lice officer. Mr. Jordan pleads not guilty.

"To establish this charge, each of the following claims must be proved:
"1. Brandon Jordan was driving a motor vehicle.

"2. Brandon Jordan was given a visual or audible signal by a police officer to
bring the motor vehicle to a stop.

"3. Brandon Jordan willfully failed to or refused to bring the motor vehicle to
a stop for, or otherwise fled or attempted to elude, a pursuing police vehi-
cle.

"4. The police officer's vehicle, from which the signal to stop was given, was
appropriately marked showing it to be an official police vehicle.

"5. Brandon Jordan was engaged in reckless driving and/or was involved in a
motor vehicle accident and/or attempted to elude capture for forgery
and/or identity theft.

"6. This act occurred on or about the 7th day of November, 2019, in Shawnee
County, Kansas." (Emphasis added.)

The district court also gave separate instructions on the ele-
ments of forgery and identity theft. See K.S.A. 2019 Supp. 21-
5823(a)(2); K.S.A. 2019 Supp. 21-6107(a)(1).

The jury convicted Jordan of felony murder, fleeing and elud-
ing, forgery, identity theft, and reckless driving, among other of-
fenses.

B. Standard of Review and Relevant Legal Framework

The term “alternative-means crime" refers to a crime which
can be committed in more than one way. State v. Rucker, 309 Kan.
1090, 1094, 441 P.3d 1053 (2019). The Legislature creates an al-
ternative-means crime by enacting criminal statutes which list dis-
tinct alternatives for an element of the crime. See State v. Brown,
295 Kan. 181, 199-200, 284 P.3d 977 (2012). And the district
court presents the jury with an alternative-means crime by giving
jury instructions that incorporate more than one of the distinct stat-
utory alternatives for an element of the crime. State v. Sasser, 305
Kan. 1231, 1239, 391 P.3d 698 (2017). Presenting the jury with
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an alternative-means crime can raise questions about whether the
jury unanimously agreed on the means supporting its guilty ver-
dict. See Brown, 295 Kan. at 188. And Kansas criminal defendants
have a statutory right to a unanimous verdict. See K.S.A. 22-3421
and K.S.A. 22-3423(1)(d); State v. Thomas, 302 Kan. 440, 448,
353 P.3d 1134 (2015) ("In Kansas, a criminal defendant has a stat-
utory right to a unanimous jury verdict.").

In contrast, when criminal statutes merely "describ[e] a mate-
rial element” or “the factual circumstances in which a material el-
ement may be proven,"” the Legislature has created options within
a means, not alternative means. Brown, 295 Kan. at 194, 196-97.
Options within a means describe secondary matters that "do not
state additional and distinct ways of committing the crime." 295
Kan. at 196. Thus, such options do not trigger statutory jury-una-
nimity protections, even when included in the jury instructions.
295 Kan. at 197, 200.

When analyzing alternative-means claims, the first consider-
ation is whether the district court presented an alternative-means
crime to the jury. See Brown, 295 Kan. at 193. To determine that,
the reviewing court looks to the relevant statute's language and
structure to decide whether the Legislature meant to list distinct
alternatives for an element of the crime. "Issues of statutory inter-
pretation and construction, including issues of whether a statute
creates alternative means, raise questions of law," and our review
is unlimited. 295 Kan. at 193-94.

If alternative means were not presented, the error inquiry
ends. 295 Kan. at 200. In other words, we move on to consider the
sufficiency of the evidence supporting each means only when the
district court has presented an alternative-means crime to the jury.
See State v. Butler, 307 Kan. 831, 841, 416 P.3d 116 (2018).

C. Specifying the Underlying Felonies for Fleeing and Elud-
ing Under K.S.A. 2019 Supp. 8-1568(b)(2) Creates Op-
tions Within a Means, Not Alternative Means

As noted, Jordan does not focus his argument on the alterna-
tive means of committing fleeing and eluding created by K.S.A.
2019 Supp. 8-1568(b)(1) and (b)(2). In fact, Jordan acknowledges
the sufficiency of the evidence supporting a conviction for fleeing
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and eluding under subsection (b)(1). And Jordan does not dispute
that the State presented sufficient evidence that he committed flee-
ing and eluding under subsection (b)(2) by attempting to evade
capture for forgery.

Instead, Jordan argues that the district court presented an ad-
ditional alternative-means crime to the jury by identifying more
than one felony for which he was attempting to elude capture un-
der K.S.A. 2019 Supp. 8-1568(b)(2)—forgery and identity theft.
And Jordan argues alternative-means error exists because the
State offered insufficient evidence for one of those alleged
means—attempting to elude capture for identity theft.

To prevail, Jordan must first show that the district court pre-
sented the jury with an alternative-means crime by listing different
underlying felonies for fleeing and eluding under K.S.A. 2019
Supp. 8-1568(b)(2). See Davis, 312 Kan. at 265 (touchstone of the
inquiry is whether Legislature intended to create alternative means
of committing the offense).

If, on the other hand, the district court presented the jury with
options within a means, then no alternative-means error exists, and
the inquiry ends there. In that scenario, the State need not prove
that Jordan tried to elude capture for both forgery and identity
theft. It is sufficient to prove that Jordan tried to elude capture for
forgery alone. See Brown, 295 Kan. at 197-98; State v. Brooks,
298 Kan. 672,677, 317 P.3d 54 (2014). Jordan does not challenge
the sufficiency of the evidence showing that he tried to elude cap-
ture for forgery under K.S.A. 2019 Supp. 8-1568(b)(2). Thus, if
K.S.A. 2019 Supp. 8-1568(b)(2) creates options within a means,
this conclusion disposes of Jordan's claim.

Turning to K.S.A. 2019 Supp. 8-1568(b)(2), we must decide
whether the Legislature intended to "'list alternative distinct, ma-
terial elements of a crime™ or, instead, to merely ™describe a ma-
terial element or to describe the factual circumstances in which a
material element may be proven.” Davis, 312 Kan. at 265 (quot-
ing Brown, 295 Kan. at 194, 196-97). To discern legislative intent,
we look to the statute's plain language. Bruce v. Kelly, 316 Kan.
218, 224, 514 P.3d 1007 (2022). The focus of our analysis is the
statute, not the jury instructions, because "only the language of a
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statute can create alternative means for a crime." State v. Cottrell,
310 Kan. 150, 160, 445 P.3d 1132 (2019).

K.S.A. 2019 Supp. 8-1568(b)(2) provides:

"Any driver of a motor vehicle who willfully fails or refuses to bring such driver's
vehicle to a stop, or who otherwise flees or attempts to elude a pursuing police
vehicle or police bicycle, when given visual or audible signal to bring the vehicle
to a stop, and who . . . is attempting to elude capture for the commission of any
felony, shall be guilty as provided in subsection (c)(2)." (Emphasis added.)

"Typically . . . a legislature will signal its intent to state alter-
native means through structure, separating alternatives into dis-
tinct subsections of the same statute." Davis, 312 Kan. at 265.
Here, K.S.A. 2019 Supp. 8-1568(b)(2) does not list any underly-
ing felonies which could support a conviction, let alone list them
in separate subsections.

Instead, the statute's plain language criminalizes eluding cap-
ture for "any felony." The use of the indefinite adjective "any,"
without further elaboration or clarification anywhere in the stat-
ute, suggests the specific felony for which one is attempting to
elude capture is immaterial. See Merriam-Webster Online Dic-
tionary, https://www.merriam-webster.com/dictionary/any (de-
fining the adjective "any" as "one or some indiscriminately of
whatever kind"); American Heritage Online Dictionary,
https://www.ahdictionary.com/word/search.html?q=any  (defin-
ing the adjective "any" as "[0]ne or some; no matter which™). An-
other statute in Kansas' criminal code does define a "felony" to
include any "crime punishable by death or by imprisonment in any
state correctional institution or a crime which is defined as a fel-
ony by law." K.S.A. 2022 Supp. 21-5102(a). But this definition
does little to narrow the list of possible offenses for which one can
elude capture under K.S.A. 2019 Supp. 8-1568(b)(2). Together,
this plain language suggests that the precise felony or felonies
from which a defendant attempted to elude capture is a secondary
matter that does not create an alternative-means offense. See
Brown, 295 Kan. 181, Syl. { 10 (definitional statutory language
that merely elaborates on elements rather than defining the subject
crime signals a secondary matter that does not raise an alternative-
means issue).
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Moreover, the nature of the conduct criminalized under
K.S.A. 2019 Supp. 8-1568(b)(2) does not change depending on
the underlying felony. The primary conduct that distinguishes the
means under subsection (b)(2) from the means under subsection
(b)(1) is eluding or "evading capture" for any felony. See Davis,
312 Kan. at 266 (finding material difference between fleeing and
eluding under K.S.A. 2019 Supp. 8-1568[b][1] and [b][2] because
subsection [b][1] criminalizes "dangerous driving" while subsec-
tion [b][2] criminalizes "evading capture”). And the character of
that conduct remains the same whether an offender is attempting
to evade capture for one felony (such as forgery) or another (such
as identity theft). This further supports our conclusion that the spe-
cific felony for which the defendant is attempting to evade capture
merely describes a factual circumstance proving the element of
attempting to elude capture for a felony.

Rather than focusing on the statutory language, Jordan fo-
cuses on the jury instructions. He claims that by specifying certain
underlying felonies, the fleeing and eluding instructions created
alternative means of committing the crime under K.S.A. 2019
Supp. 8-1568(b)(2). For support, he relies on Sasser, where we
described the unique character of alternative-means error:

"An alternative means error is not just about sufficiency of the evidence. It is a
jury unanimity error injected into a trial through the confluence of the instruc-
tions given to the jury and the lack of evidence to support one or more means of
committing the crime as set out in the instructions. This circumstance generates
uncertainty about the verdict because, absent sufficient evidence that the defend-
ant employed each one of the means submitted to the jury, it is possible jurors
'may have based their finding[s] of guilt on an invalid ground.™ 305 Kan. at 1236.

Jordan believes Sasser suggests that jury instructions can cre-
ate jury-unanimity issues independent of the relevant statute. But
he misreads the decision. Sasser merely explained the unique na-
ture of alternative-means errors—they are jury-unanimity prob-
lems created by the confluence of insufficient evidence and in-
structional error. See 305 Kan. at 1237 (an alternative-means error
""can only occur when the lack of evidence is combined with over-
broad language in the jury instructions”); see also Brown, 295
Kan. at 226 (Moritz, J., concurring) ("In analyzing alternative
means cases, we blend concepts of sufficiency of the evidence . . .
with instructional error ).
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The jury instructions are the mechanism by which a statutory al-
ternative-means offense is presented to the jury. And an alternative-
means issue can arise only if the jury instructions incorporate more
than one statutory means for committing a crime. But it is the statute,
and not the instructions, that creates those alternative means. "[A] jury
instruction that lists descriptions of how a material element might be
satisfied does not, on its own, create alternative means. To hold other-
wise would permit a jury instruction to override legislative intent and
effectively revise the criminal code." Cottrell, 310 Kan. at 160; see also
Brown, 295 Kan. at 200 (even if included in a jury instruction, options
within a means do not raise a sufficiency issue that requires a court to
examine whether the option is supported by evidence).

In sum, we hold that the district court did not present an alterna-
tive-means crime to the jury by listing more than one felony in the el-
ements instruction for K.S.A. 2019 Supp. 8-1568(b)(2). Granted, the
district court did present alternative means of committing the offense
of fleeing and eluding under K.S.A. 2019 Supp. 8-1568(b) by instruct-
ing the jury on the means set forth in both subsection (b)(1) and (b)(2).
But Jordan does not dispute that the State presented sufficient evidence
to support his conviction for fleeing and eluding under K.S.A. 2019
Supp. 8-1568(b)(1) both by engaging in reckless driving and by being
involved in a motor vehicle accident during a police pursuit—both be-
ing options within a means under this subsection of the statute. State v.
Castleberry, 301 Kan. 170, 184-85, 339 P.3d 795 (2014) (acts listed in
K.S.A. 2009 Supp. 8-1568[b][1] are options within a means, not alter-
native means).

Jordan also concedes that the State presented sufficient evidence
that he was attempting to evade capture for forgery under K.S.A. 2019
Supp. 8-1568(b)(2). Our review of the record confirms that Jordan's
concession is well-founded.

Jordan's claim of error rests only on the sufficiency of the evidence
showing he was also attempting to evade capture for identity theft. But
as noted, the district court presented the jury with options within a
means by listing more than one felony in the relevant instructions for
K.S.A. 2019 Supp. 8-1568(b)(2). Thus, the State was not required to
present sufficient evidence that Jordan was also trying to elude capture
for identity theft. See Brooks, 298 Kan. at 677 (lack of evidence sup-
porting one option within a means does not require reversal).
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We reject Jordan's claim of alternative-means error and affirm his
convictions for felony murder and felony fleeing and eluding.

1. The District Court Did Not Lose Subject Matter Jurisdiction over
Jordan's Case when It Allowed the State to Substitute an Indict-
ment for the Complaint

Jordan next argues the district court lost subject matter jurisdiction
when it granted the State's motion to substitute a grand jury indictment
for a pending complaint.

The State originally filed a complaint charging Jordan with first-
degree felony murder, fleeing and eluding, interference with law en-
forcement, driving while suspended, and reckless driving. But about a
week later, while the complaint was pending, a grand jury returned an
indictment charging Jordan with all the crimes listed in the complaint
along with two new counts of forgery and one new count of identity
theft.

The State quickly moved to substitute the indictment for the com-
plaint. In its motion, the State argued that K.S.A. 22-3201—which pro-
vides that a prosecution in the district court will be upon complaint,
indictment, or information—does not prohibit the substitution of a
grand jury indictment for a complaint. At a motion hearing, Jordan ob-
jected to the substitution, arguing the State was incorrectly interpreting
the statute and the substitution deprived him of due process of law. The
district court granted the State's motion, reasoning that the substitution
aligned with caselaw allowing the State to refile charges after an earlier
dismissal. The court then dismissed the original complaint.

Jordan now argues that the district court lost jurisdiction over his
case when it allowed the State to substitute the indictment for the com-
plaint. He contends that a district court acquires jurisdiction over a
criminal case only if the State charges a crime in accordance with Kan-
sas law. And he claims that his prosecution was not in accordance with
Kansas law because no statute expressly permits the substitution of an
indictment.

A. Standard of Review and Relevant Legal Framework
"The question of whether subject matter jurisdiction exists is one

of law subject to unlimited review on appeal.” State v. Dunn, 304 Kan.
773, 784, 375 P.3d 332 (2016). Subject matter jurisdiction can be
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raised at any time, including for the first time on appeal. Miller v.
Preisser, 295 Kan. 356, 382, 284 P.3d 290 (2012). Thus, this issue is
properly before us, even though Jordan did not raise the jurisdictional
challenge below.

In criminal cases, the Kansas Constitution confers subject
matter jurisdiction on district courts. State v. Aguirre, 313 Kan.
189, 224, 485 P.3d 576 (2021). But "jurisdiction is acquired in a
criminal case upon the filing or amendment of a complaint, indict-
ment, or information." State v. Samuel, 309 Kan. 155, 157, 432
P.3d 666 (2019). Put another way, while the Kansas Constitution
bestows subject matter jurisdiction on the district courts, the State
must still properly invoke that jurisdiction through a charging doc-
ument. See Dunn, 304 Kan. at 812 ("If the charging document is
instead statutorily insufficient, then the State has failed to properly
invoke the subject matter jurisdiction of the court The prob-
lem is not a substantive absence of jurisdiction; it is a procedural
failure to demonstrate its existence.").

In Dunn, we held that a charging document must meet three
requirements. It must (1) show the case has been filed in the cor-
rect court; (2) show the court has territorial jurisdiction over the
crime; and (3) allege facts that, if proved beyond reasonable
doubt, would constitute a crime under Kansas law. 304 Kan. 773,
Syl. ] 2.

B. The Indictment Was Sufficient to Invoke the District Court's
Jurisdiction

The grand jury indictment satisfies Dunn's requirements for
invoking the Shawnee County District Court's subject matter ju-
risdiction. The indictment established that the district court, rather
than a municipal court, was the proper forum for prosecution. See
K.S.A. 22-2601 (except as otherwise provided, district court has
exclusive jurisdiction over felonies and other criminal cases aris-
ing under state statute). And it alleged that Jordan committed the
crimes in Shawnee County, where the indictment was filed. See
K.S.A. 22-2602 (prosecution must be in county where the crime
was committed); see also Kan. Const. Bill of Rights, § 10 (accused
entitled to "a speedy public trial by an impartial jury of the county
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or district in which the offense is alleged to have been commit-
ted"). Finally, the indictment alleged facts that, if proven, would
establish Jordan committed crimes recognized in Kansas. 304
Kan. at 811-12 (charging document is sufficient if "it has alleged
facts that would establish the defendant's commission of a crime
recognized in Kansas").

C. Substitution of the Indictment Did Not Deprive the Dis-
trict Court of Jurisdiction

Granted, Jordan does not dispute that the indictment was suf-
ficient to invoke the district court's jurisdiction when viewed in
isolation. Instead, he suggests the district court lost jurisdiction
when it allowed the State to substitute the indictment for the com-
plaint. Jordan argues the district court only has jurisdiction over
criminal cases that are prosecuted in accordance with state statute
and Kansas statute does not authorize substitution of an indict-
ment for the original complaint.

Jordan notes that Kansas statutes make clear that a complaint,
indictment, or information is necessary to initiate a criminal pros-
ecution. See K.S.A. 22-3201(a) ("Prosecutions in the district court
shall be upon complaint, indictment or information."); K.S.A. 22-
2301 ("Unless otherwise provided by law, a prosecution shall be
commenced by filing a complaint with a magistrate."); K.S.A. 22-
2303 ("When an indictment is returned, as provided by K.S.A. 22-
3011, and amendments thereto, a prosecution shall be deemed to
have been begun."). And he is correct that these same statutes do
not explicitly authorize the substitution of one charging document
for another. But, as the State observes, these statutes do not pro-
hibit substitution either. Rather, the statutes are silent on this pro-
cedure. And statutory silence is not akin to statutory prohibition.

Moreover, substituting an indictment in place of the original
complaint aligns with our precedent addressing charging docu-
ments. As noted, the indictment satisfied Dunn'’s requirements for
properly invoking the district court's subject matter jurisdiction.
See 304 Kan. 773, Syl. { 2.

We have also held that the dismissal of a complaint (either at
the State's request or because of a failure to show probable cause
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at a preliminary hearing) does not bar the State from initiating an-
other prosecution on the same charges. See State v. Harris, 266
Kan. 610, 614, 975 P.2d 227 (1999) ("A discharge from custody
at the end of a preliminary examination is not a bar to another
prosecution on the same charges."); State v. Rowland, 172 Kan.
224, 227-28, 239 P.2d 949 (1952) ("[T]his court long ago decided
that the entering of a nolle prosequi with consent of the trial court
did not prejudice a fresh prosecution on a new information charg-
ing the identical offense set forth in the prior information."). Here,
the order of actions was simply reversed—the indictment was
filed before the complaint was dismissed. But neither Kansas stat-
ute nor our caselaw suggests the sequencing of these events is of
any jurisdictional significance.

Faced with a similar challenge in People v. Huynh, 98 P.3d
907, 910 (Colo. App. 2004), the Colorado Court of Appeals held
that substitution of an indictment did not deprive the district court
of subject matter jurisdiction. There, a grand jury returned an in-
dictment after the State had filed a complaint, and the trial court
granted the State leave to dismiss the complaint. Like Jordan, the
defendant in Huynh argued that his convictions must be reversed
because they were obtained under an indictment which did not
confer jurisdiction upon the trial court. But the Colorado Court of
Appeals rejected his argument. It reasoned that Colorado's rules
of criminal procedure "neither explicitly allow nor prohibit the fil-
ing of an indictment while a previously filed complaint or infor-
mation is still pending.” 98 P.3d at 910. And under Colorado law,
a grand jury indictment may be filed after a court has dismissed
an information for lack of probable cause at a preliminary hearing.
Thus, the Colorado Court of Appeals concluded that there was "no
reason why a grand jury indictment cannot be substituted for a
pending complaint or information." 98 P.3d at 910.

Like Colorado, Kansas' rules of criminal procedure neither explic-
itly allow nor prohibit the filing of an indictment while a complaint is
pending. And our precedent allows the State to file an indictment after
a previous criminal complaint has been dismissed (either at the State's
request or because of a failure to show probable cause at a preliminary
hearing). We find the rationale in Huynh persuasive.
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Even so, Jordan argues that K.S.A. 22-2601 prohibited the substi-
tution of the indictment for the complaint in his case. That jurisdictional
statute provides: "Except as provided in K.S.A. 12-4104, and amend-
ments thereto, the district court shall have exclusive jurisdiction to try
all cases of felony and other criminal cases arising under the statutes
of the state of Kansas." (Emphasis added.) K.S.A. 22-2601. Jordan in-
terprets the italicized statutory language to mean that district courts
have jurisdiction over criminal cases only if they are charged in accord-
ance with Kansas' statutory rules of criminal procedure, and he argues
that those rules do not expressly authorize a district court to substitute
an indictment for a pending complaint.

But Jordan's interpretation of K.S.A. 22-2601 is flawed. The stat-
utory language central to his argument (“criminal cases arising under
the statutes of the state of Kansas") does not refer to how a criminal
case is charged. Rather, it refers to those substantive crimes defined in
the criminal code. When read in its entirety, it is apparent the Legisla-
ture intended K.S.A. 22-2601 to differentiate the subject matter juris-
diction of district courts from municipal courts. And this interpretation
is bolstered by the statute's reference to K.S.A. 12-4104, which grants
municipal courts jurisdiction to hear cases involving violations of a city
ordinance. See Kelly, 316 Kan. at 224 (even when statute's language is
clear, courts must still consider various provision in pari materia to
reconcile and bring those provisions into harmony). Thus, K.S.A. 22-
2601 does not support Jordan's argument. And we hold that the district
court retained jurisdiction over Jordan's case after it substituted the in-
dictment for the complaint.

I11. Substitution of the Indictment Did Not Violate Jordan's Due Pro-
cess Rights

Alternatively, Jordan argues the district court violated his due pro-
cess rights by substituting the grand jury indictment.

"[W]hether a defendant's due process rights are violated is a ques-
tion of law over which this court exercises de novo review." State v.
Turner, 300 Kan. 662, 675-76, 333 P.3d 155 (2014). The Fifth and
Fourteenth Amendments to the United States Constitution provide
every criminal defendant with the right to due process before they can
be deprived of life, liberty, or property. Dunn, 304 Kan. at 814. And
we have "long recognized that a criminal defendant has a right under
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the Sixth Amendment to notice of the charge or charges pursued by the
State." 304 Kan. at 814. Likewise, "[s]ection 10 of the Kansas Consti-
tution Bill of Rights contains its own requirement that a criminal de-
fendant be informed of the charges against him or her." 304 Kan. at
814. A charging document meets these constitutional standards for due
process and notice if "the defendant has an opportunity to meet and
answer the State's evidence and prevent double jeopardy.” 304 Kan. at
815.

In other words, due process entitles Jordan to adequate notice of
the charges against him and an opportunity to defend against those
charges. See State v. Juarez, 312 Kan. 22, 24, 470 P.3d 1271 (2020)
(""The fundamental requirement of due process is the opportunity to be
heard "at a meaningful time and in a meaningful manner."""); Dunn,
304 Kan. 814-15. The grand jury indictment and the district court's
substitution of the indictment for the pending complaint satisfied these
due process requirements.

The grand jury returned its indictment on November 21, 2019, a
week after the State had filed the original complaint. On November 25,
2019, the State moved to substitute the indictment for the complaint.
On December 20, 2019, the district court granted the State's motion.
Jordan's trial began almost two years later in August 2021.

Jordan has failed to show that the substitution of the indictment
deprived him of adequate notice of the charges or a meaningful oppor-
tunity to defend against them. The substitution of the indictment did
deprive Jordan of the opportunity to participate in a preliminary hear-
ing. But we have held that the purpose of a preliminary examination is
to determine the existence of probable cause. State v. Knighten, 260
Kan. 47, 56, 917 P.2d 1324 (1996). "Once a grand jury has handed
down an indictment, a determination of probable cause has been made
and a preliminary hearing is no longer necessary.” 260 Kan. at 56; see
State v. Green, 260 Kan. 471, 473, 920 P.2d 414 (1996). And because
the right to a preliminary hearing is purely statutory, it does not impli-
cate due process. Knighten, 260 Kan. at 55.

IV. Jordan Did Not Preserve His Challenge to the Admission of His
Statements to Police

Jordan claims the statements he made to police were involuntary
and the district court erred by admitting a recording of those statements



vot. 317 SUPREME COURT OF KANSAS 647

State v. Jordan

at trial. While Jordan challenges the voluntariness of his statements on
appeal, he did not file a pretrial motion to suppress those statements.
Instead, the State brought the issue to the district court's attention by
filing a "Notice of Intent to Offer Statements of the Defendant," and
the district court held a Jackson v. Denno hearing in response to that
notice. See Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed.
2d 908 (1964). After the hearing, the district court ruled that Jordan's
statements were voluntary under the totality of the circumstances.

Jordan claims that he preserved his challenge to the voluntariness
of his statements to police by litigating the issue pretrial. But K.S.A.
60-404 requires a party to make a timely and specific objection to the
evidence at trial to preserve the issue for appellate review. See State v.
Keys, 315 Kan. 690, 711, 510 P.3d 706 (2022) ("K.S.A. 60-404 gener-
ally precludes an appellate court from reviewing an evidentiary chal-
lenge absent a timely and specific objection made on the record."). And
pretrial litigation of the evidentiary issue alone fails to satisfy this leg-
islative mandate. See State v. Ballou, 310 Kan. 591, 613, 448 P.3d 479
(2019) (a pretrial objection alone is not timely under K.S.A. 60-404
because the ruling is subject to change).

Jordan failed to object to the admission of his statements at trial.
The failure to satisfy K.S.A. 60-404's contemporaneous-objection rule
precludes our review of Jordan's issue. See State v. Hollingsworth, 289
Kan. 1250, 1256-57, 221 P.3d 1122 (2009) (defendant failed to pre-
serve challenge to voluntariness of statements to police when defend-
ant made no timely and specific objection at trial, even though Jackson
v. Denno hearing had been held).

V. The Prosecutor Did Not Commit Error During Closing Argument
by Commenting on the Credibility of a State's Witness

Next, Jordan claims the prosecutor committed error during closing
argument by telling the jury that Cunningham told the truth.

During the rebuttal portion of her closing argument, the pros-
ecutor discussed Cunningham's testimony. She identified portions
of Cunningham's testimony that might be more susceptible to cri-
tique under legitimate factors bearing on the witness' credibility.
The prosecutor then distinguished those statements from Cun-
ningham's testimony that Jordan said he was not going to stop for
the pursuing officers. The prosecutor argued that this testimony
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mirrored prior statements Cunningham had made to police. The
prosecutor then asked what motive Cunningham had to be untruth-
ful about that testimony and suggested Cunningham had none:

"l want to discuss Shelley Cunningham and her testimony a bit. She may have
minimized her relationship with the Defendant or her involvement with drugs
located in the car, or her involvement with the forgery and the identity theft, but
think about what she said about the pursuit and the crash. She testified that she
told the Defendant to stop, and he said he wasn't going to stop. She told Trooper
Taylor at the hospital the same thing. And then she told Detective Kinnett, in
December of '19 when she was interviewed the exact same thing. After telling
the Defendant to stop the car, he said, 'I'm not going to stop.' That fact never
changed. Ask yourself, what motivation does Ms. Cunningham have to not be
truthful about that particular fact? I submit to you that there's absolutely no rea-
son. What did she have to gain from that?" (Emphasis added.)

Jordan challenges the italicized comments, arguing the re-
marks improperly vouched for the witness.

A. Standard of Review and Relevant Legal Framework

To determine whether prosecutorial error occurred, we con-
sider whether the challenged prosecutorial acts "fall outside the
wide latitude afforded prosecutors to conduct the State's case and
attempt to obtain a conviction in a manner that does not offend the
defendant's constitutional right to a fair trial." State v. Sherman,
305 Kan. 88, 109, 378 P.3d 1060 (2016). If error is found, we then
determine whether the error prejudiced the defendant's right to a
fair trial. 305 Kan. at 109.

While prosecutors have broad latitude in crafting their argu-
ments and drawing reasonable inferences from the evidence, we
have repeatedly held that telling the jury that a witness told the
truth falls outside that broad latitude. State v. Hachmeister, 311
Kan. 504, 519, 464 P.3d 947 (2020); State v. Hirsh, 310 Kan. 321,
342, 446 P.3d 472 (2019). Even so, our caselaw distinguishes be-
tween arguments expressing an opinion about a witness' credibil-
ity and arguments discussing legitimate factors a jury may con-
sider in assessing credibility. Hachmeister, 311 Kan. at 519; State
v. Anderson, 308 Kan. 1251, 1261, 427 P.3d 847 (2018). The for-
mer falls outside the bounds of proper argument while the latter
does not. Hachmeister, 311 Kan. at 519.
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One legitimate factor for the jury to consider in assessing wit-
ness credibility is a witness' motive to be dishonest. State v. Or-
tega, 300 Kan. 761, 777, 335 P.3d 93 (2014). Thus, we have ap-
proved of a prosecutor's use of rhetorical questions to encourage
the jury to consider whether a witness has any motive to be un-
truthful. 300 Kan. at 777. Likewise, "[p]rosecutors may comment
on a witness' lack of motivation to be untruthful but must base
these comments on the evidence and reasonable inferences from
the evidence without stating their own personal opinion concern-
ing the witness' credibility." Hachmeister, 311 Kan. at 519.

B. The Prosecutor's Comments Fall Just Within the Bounds of
Proper Argument

The prosecutor's rhetorical question inviting jurors to consider
what motive Cunningham had to be untruthful fell within the
bounds of proper argument. See Ortega, 300 Kan. at 777. But the
prosecutor did not stop there. She then answered her own rhetori-
cal question: "I submit to you that there's absolutely no reason."

In State v. Sprague, 303 Kan. 418, 362 P.3d 828 (2015), we
held that a prosecutor erred by making a similar comment. There,
the prosecutor expressed her opinion about the victim and two wit-
nesses' motive to lie, arguing:

"'Because Kandi Sprague may have spent more time on the internet, and many
people do, doesn't justify her death, that she may not have been the parent that
some people may have wanted her to be in that timeframe, doesn't justify her
death. Steven Peacock and Jennifer Helm, you are not asked to judge whether
they are good people or bad people, whether you like them or don't like them.
But | submit they don't have any motive in coming in here and testifying."" 303
Kan. at 428.

We held that the italicized comment was improper because
"whether or not the State was improperly bolstering the credibility
of its witnesses, the prosecutor was commenting on facts outside
of the evidence and was injecting her personal opinion regarding
witnesses' motives.” 303 Kan. at 429.

When viewed in isolation, the prosecutor's comment that
"there's absolutely no reason™ for Cunningham to be untruthful
looks like the type of argument we disapproved of in Sprague. But
we do not consider a prosecutor's comment in isolation because
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"context matters." State v. Blansett, 309 Kan. 401, 412-13, 435
P.3d 1136 (2019). "Often the line between permissible and imper-
missible argument is context dependent." State v. Martinez, 311
Kan. 919, 923, 468 P.3d 319 (2020). Such is the case here.

In Sprague, the prosecutor did not discuss how the jury should
assess witness credibility. Instead, the prosecutor asked jurors not
to let their personal judgments about the victim and witnesses in-
fluence their verdict. The prosecutor's subsequent comment about
the witnesses' motives to be honest were neither tied to the evi-
dence nor made within a broader discussion about factors bearing
on the credibility of a witness.

But here, the prosecutor made the challenged statement while
explaining how the jury should assess Cunningham's credibility.
She suggested that portions of Cunningham's testimony might be
less credible than others. Specifically, the prosecutor suggested
that Cunningham had motive to be less than forthright when the
testimony reflected poorly on her character or reputation. For in-
stance, the prosecutor suggested that Cunningham may have had
motive to minimize her relationship with Jordan or her drug use.
The prosecutor contrasted that testimony with Cunningham's tes-
timony that Jordan said he was not going to stop for the police.
The prosecutor noted that testimony had no bearing on Cunning-
ham's character or reputation and mirrored her prior statements to
police. And through rhetorical questions, the prosecutor encour-
aged the jury to consider what potential motives, if any, Cunning-
ham could have to be untruthful on this point. In short, the prose-
cutor's statement suggesting Cunningham had no motive to lie was
made within a larger discussion about legitimate factors bearing
on witness credibility and how those factors related to the trial ev-
idence.

"A prosecutor who speculates about witness motives walks a
fine line between ‘explaining to juries what they should look for
in assessing witness credibility," and 'improperly bolstering the
credibility of its witnesses' by 'injecting [his or] her personal opin-
ion regarding witnesses' motives.' [Citations omitted.]" Anderson,
308 Kan. at 1261. And here, the prosecutor “teetered on that fine
line" by suggesting that Cunningham had no motive to be untruth-
ful. 308 Kan. at 1261. But by tying her comment to the evidence
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and to legitimate factors bearing on witness credibility, her argu-
ment fell just within the wide latitude afforded prosecutors in clos-
ing argument, even if by only the slightest margin. See Hachmeis-
ter, 311 Kan. at 519 (prosecutor's comments that witnesses had
"no skin in the game™ or "agenda" were not erroneous because
they were based on reasonable inferences drawn from the evi-
dence). We hold that the prosecutor's statement did not constitute
error.

V1. The Cumulative-Error Doctrine Does Not Apply

Finally, Jordan argues cumulative error deprived him of a fair
trial. But the cumulative-error doctrine does not apply here be-
cause Jordan has failed to establish any trial errors. State v. Lowry,
317 Kan. 89, 100, 524 P.3d 416 (2023).

CONCLUSION

Jordan has failed to establish any of his six claims of error.
While both his felony-murder charge and his fleeing-and-eluding
charge were alternative-means crimes, his charge of fleeing and
eluding under K.S.A. 2019 Supp. 8-1568(b)(2) was not. The sub-
stitution of the grand jury indictment for the complaint did not de-
prive the district court of subject matter jurisdiction or violate Jor-
dan's due process rights. Jordan failed to preserve his challenge to
the voluntariness of his statements to police by lodging a timely
and specific objection to the admission of that evidence at trial.
The prosecutor's statement that Cunningham had no motive to lie
fell just within the bounds of proper argument because she tied her
comment to the evidence and legitimate factors bearing on a wit-
ness' credibility. And the cumulative error doctrine does not apply
because Jordan failed to show any trial error. We thus affirm Jor-
dan's convictions and sentence.

Judgment of the district court is affirmed.
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No. 124,851
STATE OF KANSAS, Appellee, v. MARK HOPKINS |1, Appellant.

(537 P.3d 845)
SYLLABUS BY THE COURT

CRIMINAL LAW—Jail Time Credit Allowed for All Time Incarcerated While
Case Pending Disposition. A defendant is entitled to jail time credit against
his or her sentence for all time spent incarcerated while the defendant's case
was pending disposition. The contrary holding of Campbell v. State, 223
Kan. 528, 528-31, 575 P.2d 524 (1978), is overruled.

Appeal from Cherokee District Court; ROBERT J. FLEMING, judge. Submit-
ted without oral argument February 3, 2023. Opinion filed October 20, 2023.
Affirmed in part, reversed in part, and remanded with directions.

Debra J. Wilson, of Capital Appeals and Conflicts Office, was on the briefs
for appellant.

Natalie Chalmers, assistant solicitor general, Derek Schmidt, former attor-
ney general, and Kris W. Kobach, attorney general, were on the briefs for appel-
lee.

The opinion of the court was delivered by

STEGALL, J.: Mark Hopkins Il was sentenced to life impris-
onment without the possibility of parole for 50 years after being
convicted of murdering two people in 2020. He spent 572 days in
jail awaiting sentencing. At sentencing, the district court denied
Hopkins credit against his sentence for the time spent in jail based
on this court's precedent which has, until now, required the sen-
tencing judge to only award a defendant credit for time spent in
custody "solely™ on the charge for which he or she is being sen-
tenced. See, e.g., State v. Smith, 309 Kan. 977, 981, 441 P.3d 1041
(2019); State v. Harper, 275 Kan. 888, 890, 69 P.3d 1105 (2003);
Campbell v. State, 223 Kan. 528, 528-31, 575 P.2d 524 (1978).
Because history demonstrates confusion, difficulty, and incon-
sistency in the application of this court-made rule over the last 45
years, we have no difficulty revisiting and revising this rule to re-
flect the plain language of the statute. As such, today we hold that
the award of credit under K.S.A. 2022 Supp. 21-6615(a) is not
limited to time spent "solely™ in custody for the charge for which
the defendant is being sentenced.
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FACTS

In June 2020, Hopkins and a codefendant met up with two indi-
viduals in rural Cherokee County, Kansas. The two victims believed
they were meeting to obtain methamphetamine from Hopkins; how-
ever, Hopkins thought the victims were acting as law enforcement in-
formants against him. So, Hopkins decided to kill the two. He zip-tied
a flashlight to the barrel of his 9 mm rifle and shot each of them in the
head. Hopkins and the codefendant left the scene in separate vehicles,
and Hopkins fled to Oklahoma. Oklahoma law enforcement appre-
hended Hopkins after locating him asleep in his car. Hopkins eventu-
ally confessed to committing the murders.

Hopkins waived extradition, was served with the arrest warrant,
and was then held without bond in the Cherokee County Jail. While he
was in jail, the State filed a motion to revoke probation in a prior theft
case from 2018. This motion remained pending until its eventual dis-
missal as part of a plea agreement in the murder case.

In May 2021, Hopkins escaped from the Cherokee County Jail.
He remained at large for four days before being captured. Upon his
return to jail, the State filed two new charges against Hopkins relating
to the escape from custody.

In November 2021, Hopkins entered a plea bargain with the State.
Hopkins agreed to plead guilty to two counts of premeditated first-de-
gree murder and the State agreed to withdraw the pending Motion to
Revoke Probation in the theft case; dismiss the escape charges in Cher-
okee County; and dismiss an additional pending Labette County case.

Before sentencing, Hopkins filed a motion for durational departure
sentences, requesting that the court impose sentences of 25 to life. The
motion was accompanied by information about Hopkins' background
and a psychological evaluation. The motion contained lengthy descrip-
tions of Hopkins' troubled, dysfunctional, and abusive childhood, his
abuse of a dizzying array of drugs and substances beginning ata young
age, and his struggles with ADHD and other developmental disorders.

In further support of that motion, Hopkins presented the testimony
of Dr. Robert McCaffrey—a New York-based neuropsychologist—at
sentencing in December 2021. Dr. McCaffrey did not evaluate or test
Hopkins; he merely reviewed his records. Dr. McCaffrey testified that
in his long experience he had never encountered an individual that has
used the variety and the extent of substances Hopkins abused; noting
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that beginning substance abuse at an early age would disrupt normal
neuropsychological cognitive functions. Of particular concern to Dr.
McCaffrey was Hopkins' use of aerosols (“"huffing"), testifying that ad-
olescents who regularly abuse aerosols “are referred to as having swiss
cheese brains" because it "is very, very toxic."

Based on Hopkins' history, Dr. McCaffrey opined that he could
anticipate Hopkins' executive functioning being impaired. But Dr.
McCaffrey also agreed that several of the red flags he observed in Hop-
kins' record—including the disordered family life and long-term sub-
stance abuse—were common in society, and made clear that he was
"absolutely not" opining that Hopkins was incapable of premeditating
murder.

The State then presented victim impact statements from family
members, which included testimony about one of the victim's three
children being left without their father.

The district court considered and denied Hopkins' departure mo-
tion, explaining:

"I cannot and | do not find substantial and compelling reasons which would justify a
departure. While it's true that 18 months following the commission of two acts of pre-
meditated murder Mr. Hopkins did accept responsibility and plead guilty and agreed to
testify against his co-defendant. But that standing alone is not sufficient in my judgment
for me to find substantial and compelling reasons to depart. It just doesn't meet the
threshold. I agree that Mr. Hopkins' childhood and background has been tragic. | would
state from my years of experience that common thread tends to run against most people
who commit premeditated first degree murder. He has a sad criminal history. By my
count he has 22 convictions during the past 13 years on 16 separate dates, 17 of them
are misdemeanors, four are felonies, one is a person felony, aggravated battery in 2016.
All but one occurred in this judicial district. I think it's a stretch for me to find that his
desire to work to support his family and his desire to by his example be a deterrent to
his younger family members is a—it's just based on speculation from where | see it.
Furthermore | don't—I'm confused by Dr. McCaffrey's testimony. He said he's got a
swiss cheese brain. I'm not sure | know what that means. I'm not a neuropsychologist.
But these things he testified to—well, and his testimony was all speculative because he
didn't examine Mr. Hopkins. He didn't do an evaluation. But he says that he's got red
flags toward a negative outcome. And then he says those red flags still exist. His guard-
rails are gone. His guardrail, his final guardrail was his grandfather who died in 2014.
He's still subject to impulsive behavior without any guardrail to restrain him. That tends
to support that if given parole at an early age he may be subject to commission of another
crime like this."

Though the State requested that the sentences run consecutive, the
court sentenced Hopkins to the hard 50 on count 1 and sentenced count
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2 to run concurrent, expressing a desire to give Hopkins a "degree of
hope" that he could be released at 80 years old.

The parties then turned to discussing jail time credit. After the fol-
lowing exchange, the district court declined to grant Hopkins any
credit:

"[THE STATE]: Your Honor, for purposes of the journal entry with regard to any credit
we note that the defendant also had a pending other case and probation violation. | don't
believe that our plea agreement contemplated any credit for time served.

"THE COURT: That was my understanding. Is that correct? My understanding he had
cases pending in this county and in Labette County and he had a revocation somewhere.
... 1 did not contemplate granting him credit for time served to date unless by law he's
entitled to it.

"[DEFENSE COUNSEL]: I think for some of the time he's in custody he had two cases
he was under. One was dismissed in November. Our hopes at that time—

"THE COURT: Well according to the PSI he was taken into custody on June 16th,
2020, and then apparently released May 24th, 2021.

"[THE STATE]: Oh, he wasn't released, Judge. He escaped.

"THE COURT: Oh, he escaped. Okay. So that's 358 days. Then taken into custody
again May 28th, 2021 to date. 214 days.

"[DEFENSE COUNSEL]: We'd ask that time be applied to this case.
"THE COURT: Unless by law | must grant that I'm denying it.
"[THE STATE]: We don't believe that he is.

"THE COURT: | don' think so either. All right."

Hopkins filed a timely notice of appeal to this court.
DISCUSSION
Hopkins is entitled to jail time credit against his sentence.

Since 1978 we have held that the language in K.S.A. 2022 Supp.
21-6615(a) requires the sentencing judge to award a defendant credit
for all time spent in custody "solely"” on the charge for which the de-
fendant is being sentenced while awaiting disposition of his or her case,
and that a defendant is not entitled to credit for time ™which he has
spent in jail upon other, distinct, and wholly unrelated charges." Smith,
309 Kan. at 981; Campbell, 223 Kan. 528, Syl. ] 2.
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But the statute does not say that. Rather, K.S.A. 2022 Supp. 21-
6615(a) provides:

"In any criminal action in which the defendant is convicted, the judge, if the judge sen-
tences the defendant to confinement, shall direct that for the purpose of computing de-
fendant's sentence and parole eligibility and conditional release dates thereunder, that
such sentence is to be computed from a date, to be specifically designated by the court
in the sentencing order of the journal entry of judgment. Such date shall be established
to reflect and shall be computed as an allowance for the time which the defendant has
spent incarcerated pending the disposition of the defendant's case."

It is not obvious that "the time which the defendant has spent incarcer-
ated pending the disposition of the defendant's case" should be inter-
preted in any way other than straightforwardly giving jail time credit
for every day the defendant spent incarcerated during the "disposition
of the defendant's case." And yet our cases have insisted on a confusing
court-made rule requiring judges to make factual determinations about
whether the incarceration was "solely"” a result of the crime of convic-
tion. An undertaking that has proved difficult and confusing to apply.

That said, we acknowledge that once we have established a
particular point of law we generally will follow that point of law
in subsequent cases where the same legal issue is raised.
McCullough v. Wilson, 308 Kan. 1025, 1036, 426 P.3d 494
(2018). Yet we are not inexorably bound by our own precedents
and may depart from them if we are clearly convinced that the rule
was originally erroneous or is no longer sound because of chang-
ing conditions and that more good than harm will come by depart-
ing from precedent. 308 Kan. at 1036. We are not constrained to
follow precedent when "governing decisions are unworkable or
are badly reasoned."" State v. Sims, 308 Kan. 1488, 1504, 431 P.3d
288 (2018). Moreover, even when there is controlling precedent,
we must still exercise plenary review over questions of statutory
interpretation. Harper, 275 Kan. at 891.

In this instance, we are convinced that more good than harm
will come from a departure from our jail time credit precedent.
Though the rule first announced in Campbell—that a defendant is
entitled to credit for all time spent in custody "solely" on the
charge for which he is being sentenced—was an attempt to clarify
the language of K.S.A. 2022 Supp. 21-6615(a), more than four
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decades of subsequent experience has revealed that this rule is un-
workable and inconsistently applied.

Not only is the rule unworkable, more fundamentally it is not
a proper plain language reading of the statutory language. Today
we reject the Campbell rule in favor of interpreting the statute as
it is written, i.e., as requiring the sentencing court to give a de-
fendant "an allowance for the time which the defendant has spent
incarcerated pending the disposition of the defendant's case.”
K.S.A. 2022 Supp. 21-6615(a). Under the obvious and plain
meaning of the words chosen by the Legislature, a defendant shall
be awarded jail time credit for all time spent in custody pending
the disposition of his or her case. Not only does this have the car-
dinal virtue of reading statutory language in a common and
straightforward way, it is also a more practical and workable
standard. Indeed, most of the time, these two features naturally
occur hand-in-hand. This is because—despite some instances of
poor or ambiguous drafting—most statutes set forth the intent of
the Legislature in plain ordinary English. See, e.g., In re M.M.,
312 Kan. 872, 874, 482 P.3d 583 (2021) (The plain language used
by the Legislature is the polestar in statutory interpretation as it
informs the court of the legislative intent in enacting the statute.).
Courts neglecting this principle may be tempted to inject unnec-
essary complexity into an otherwise ordinary expression of Leg-
islative intent.

Reviewing a few jail time credit cases demonstrates the con-
fusion the Campbell rule has caused. In State v. Prebble, 37 Kan.
App. 2d 327, 152 P.3d 1245 (2007), Prebble was held in the
McPherson County Jail pending disposition of a felony case in
that district, though he also had an outstanding felony charge in
Rice County as well as a detainer in McPherson County. After he
was convicted, Prebble requested credit for the 231 days he had
spent in the McPherson County Jail. When the district court
learned about the Rice County detainer, it denied Prebble's request
for jail time credit, stating: "™[T]he law in Kansas is simply if
you're held under more than one charge from different counties,
that it is not to be credited " 37 Kan. App. 2d at 328. Before
the Court of Appeals, the panel acknowledged that “[c]onfusion
arises” when a defendant "is incarcerated for more than one case
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at the same time, especially when the separate cases are pending
in more than one district." 37 Kan. App. 2d at 329. However, the
panel determined that Prebble was entitled to credit after finding
"[t]he time Prebble served in the McPherson County jail was
solely on account of the charges pending against him in McPher-
son County." 37 Kan. App. 2d at 331.

In State v. Taylor, 24 Kan. App. 2d 80, 941 P.2d 954 (1997),
Taylor was charged in Harvey, Reno, and Sedgwick Counties with
indecent liberties with a child (all involving the same child). Tay-
lor was sentenced to prison in the Harvey and Reno County cases
and was then transferred to Sedgwick County. The panel held the
time Taylor had spent in jail in Harvey or Reno County could not
be applied to the Sedgwick County sentence because he had not
been held in the other counties solely on account of the Sedgwick
County charge. However, Taylor was "clearly" entitled to credit
in the Reno and Harvey County cases for the time he was incar-
cerated in those respective jails despite the pending Sedgwick
County charge. 24 Kan. App. 2d at 83. The panel held that a "de-
fendant incarcerated on account of multiple criminal charges filed
in separate counties should receive jail time credit only against the
sentence for the charges filed in the county in which he or she is
held." 24 Kan. App. 2d 80, Syl. { 2.

In Campbell, a warrant was issued for Campbell in Reno
County for burglary and theft charges. Before the warrant was ex-
ecuted, however, Campbell was arrested in Barton County on un-
related drug charges. Campbell was held in Barton County until
sentencing in that case, and he received jail time credit for the time
spent in the Barton County Jail despite the pending Reno County
charges. After sentencing, he was transported to Reno County to
face the pending drug charges. The Reno County District Court
declined to give him any jail time credit for time spent in the Bar-
ton County Jail, and this court affirmed that decision, explaining:
"Though burglary and theft charges, and a charge of violation of
probation, were pending against him in Reno County, he was not
held in custody in Barton County solely or as a direct result of
those charges.” 223 Kan. at 531. In other words, this court found
it proper for the Barton County District Court to give Campbell
jail time credit for the time he spent in that jail, even though he
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had pending charges outstanding that were filed even before his
Barton County arrest.

These cases show that though the rule we formulated in
Campbell required credit be given only for the time a defendant
spent in custody "solely" on the charge for which he or she was
being sentenced, in practice, defendants were often awarded credit
even if they had other charges pending—so it cannot be accurate
to say that they were "solely" in custody on account of the charge
for which they were sentenced. See, e.g., Campbell, 223 Kan. at
531 (credit given despite outstanding charges pending); Taylor, 24
Kan. App. 2d at 83 (same). Other defendants were not so fortu-
nate. See, e.g., State v. Richardson, 46 Kan. App. 2d 801, 803, 264
P.3d 1048 (2011) (defendant not entitled to 375 days' credit be-
cause the time was served on other charges); State v. Wheeler, 24
Kan. App. 2d 616, 617, 619-20, 949 P.2d 634 (1997) (prior to be-
ing charged and transferred to Sedgwick County Jail, defendant
was held for 200 days in Johnson County Jail; court declined to
give 200 day credit since defendant "was not in Johnson County
solely on the Sedgwick County charges").

This is not a compelling case for the application of stare deci-
sis. See State v. Sherman, 305 Kan. 88, 108, 378 P.3d 1060 (2016)
(recognizing stare decisis is more strongly favored in cases involv-
ing property and contract rights, where reliance interests are in-
volved). In fact, our plain language interpretation should "bolster
the justice system and serve both prosecutors and defendants," be-
cause it will result in a much more straightforward and mechanical
application in cases where a defendant has been in custody pend-
ing sentencing. 305 Kan. at 108.

The State's argument in the present case rests fully upon the
prior rule—that Hopkins is not entitled to credit because he had
other cases pending against him while he was in jail. Under our
former interpretation of K.S.A. 2022 Supp. 21-6615(a), we would
have had to closely evaluate each of the other charges against
Hopkins to figure out how much credit, if any, could be awarded.
However, applying our updated rule is a much easier endeavor;
we simply conclude that because Hopkins spent 572 days in jail
while his case was pending, Hopkins must be awarded 572 days
in jail time credit against his hard 50 sentences.
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The district court did not abuse its discretion when it denied Hop-
kins' motion for a downward departure sentence.

K.S.A. 2022 Supp. 21-6620 provides a defendant convicted
of premeditated first-degree murder shall be sentenced to a hard
50 under K.S.A. 2022 Supp. 21-6623, unless based upon a review
of mitigating circumstances, the court finds substantial and com-
pelling reasons to impose a departure sentence to life without pa-
role for 25 years. K.S.A. 2022 Supp. 21-6620(c)(1)-(2). To be sub-
stantial, it must be "something that is real, not imagined, and of
substance, not ephemeral."” State v. Morley, 312 Kan. 702, Syl. { 3,
479 P.3d 928 (2021). To be compelling, it must be a reason that
"forces a court—by the case's facts—to abandon the status quo
and venture beyond the presumptive sentence.™ State v. Grable,
314 Kan. 337, 345, 498 P.3d 737 (2021).

A defendant preserves denial of a departure sentence for our
review by moving for a departure at the district court and offering
evidence in support, giving the district court a fair opportunity to
rule on the merits. We examine a district court's ruling on a depar-
ture motion for abuse of discretion. A district court abuses its dis-
cretion if its decision is arbitrary or unreasonable, based on a legal
error, or based on a factual error. Hopkins, as the party asserting error,
has the burden of establishing an abuse of discretion. State v. Boswell,
314 Kan. 408, 413-14, 499 P.3d 1122 (2021).

As mitigating factors supporting his departure motion, Hopkins ar-
gued that he had accepted responsibility by pleading guilty and that he
had "grown up hopeless™ as shown by the evidence of his troubled up-
bringing. The district court acknowledged each factor advanced by
Hopkins but concluded that these did not rise to the level of "substantial
and compelling reasons” needed to impose a lesser sentence. The dis-
trict court remained concerned about the serious nature of Hopkins' of-
fenses, Dr. McCaffrey's testimony about Hopkins' impulsive behavior
which may continue to be at issue if given parole at an early age, and
the suffering of his victims' families.

Hopkins asserts the district court committed an error of law in
denying his departure motion, because though K.S.A. 2022 Supp. 21-
6620(c)(L)(A) requires a "review of mitigating circumstances,” the dis-
trict court instead impermissibly weighed aggravating circumstances
against mitigating circumstances.
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But on review, we conclude the district court did not engage in any
weighing of the aggravating and mitigating circumstances as Hopkins
suggests. Rather, it discussed Hopkins' downward durational departure
motion and evaluated the justifications Hopkins provided for that de-
parture. The record demonstrates that the district court was performing
a comprehensive analysis of the attendant circumstances when deny-
ing departure, and the court was merely pointing out that the mitigating
circumstances offered by Hopkins seemed to be of minimal concern
given the other attendant circumstances. See Grable, 314 Kan. at 345.
The court simply found that none of the factors presented by Hopkins
were convincing.

The district court did not abuse its discretion in denying Hopkins'
motion, as the district court did not commit an error of law or fact and
Hopkins has not met his burden of establishing that no reasonable
judge would have rejected his requested departure sentence.

Affirmed in part, reversed in part, and remanded with directions.
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In re Wronaful Conviction of Baumagarner

No. 125,552

In the Matter of the Wrongful Conviction of DAMEON
BAUMGARNER.

(537 P.3d 92)
SYLLABUS BY THE COURT

CRIMINAL LAW—Sentencing to Imprisonment as Condition of Probation—
Claimant is Considered Imprisoned under Statute. When a claimant is
wrongfully convicted of a felony crime and sentenced to jail time under
K.S.A. 2022 Supp. 21-6603(g)—which permits a sentencing court to im-
pose up to 60 days "imprisonment" in county jail as a condition of probation
in felony cases—the claimant is "imprisoned" for the purposes of K.S.A.
2022 Supp. 60-5004(c)(1)(A).

Appeal from Sumner District Court; GATEN T. Woob, judge. Oral argument
held May 15, 2023. Opinion filed October 20, 2023. Reversed and remanded
with directions.

Larry G. Michel, of Kennedy Berkley, of Salina, argued the cause and was
on the brief for appellant.

Kurtis K. Wiard, assistant solicitor general, argued the cause, and Kris W.
Kobach, attorney general, was with him on the brief for appellee.

The opinion of the court was delivered by

STEGALL, J.: Dameon Baumgarner was convicted of unlaw-
fully possessing a firearm and sentenced to a 10-month prison
term, which was suspended in lieu of a 60-day sentence in county
jail and 18 months of probation. After he was released from jail,
the Court of Appeals reversed his conviction and vacated his sen-
tence. Baumgarner then sought compensation, alleging a wrongful
conviction under K.S.A. 2022 Supp. 60-5004. To be eligible for
such a civil recovery, Baumgarner first must establish that he was
"convicted of a felony crime and subsequently imprisoned.”
K.S.A. 2022 Supp. 60-5004(c)(I)(A).

The district court dismissed Baumgarner's claim, reasoning
that Baumgarner had not been "imprisoned™ since he was not con-
fined in a facility operated by the Kansas Department of Correc-
tions (KDOC). Today we reverse the decision of the district court
and conclude that Baumgarner was "imprisoned" for the purposes
of the wrongful conviction compensation statute because his sen-
tence was controlled by K.S.A. 2022 Supp. 21-6603(g), which
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contemplates 60 days "imprisonment™ in a county jail as a condi-
tion of probation in felony cases.

FACTS

A jury convicted Baumgarner of one count of unlawful pos-
session of a firearm under K.S.A. 2019 Supp. 21-6301(a)(13),
which prohibits the possession of a firearm "by a person who is or
has been a mentally ill person subject to involuntary commitment
for care and treatment." As supporting evidence, the State intro-
duced a 2015 district court order adjudicating Baumgarner to be a
mentally ill person.

The sentencing court imposed a 10-month prison term, which
was suspended in lieu of a 60-day sentence in county jail and 18
months of probation. Baumgarner also received 12 months of
postrelease supervision. The conviction was also a violation of his
probation in a prior case, which resulted in Baumgarner serving
an additional, consecutive six-month jail term. In total, Baum-
garner spent approximately eight months in the Sumner County
Jail.

On appeal, the Court of Appeals reversed his conviction and
vacated his sentence after finding the 2015 court order insufficient
to prove Baumgarner is or has been a mentally ill person subject
to involuntary commitment. State v. Baumgarner, 59 Kan. App.
2d 330, 340-42, 481 P.3d 170 (2021). Baumgarner then initiated
the current civil action under K.S.A. 2022 Supp. 60-5004(a)-
(c)(2), which provides that a "person convicted and subsequently
imprisoned" for a crime they did not commit "may bring an action
in the district court seeking damages from the state" if the claimant
can establish, by a preponderance of the evidence:

"(A) The claimant was convicted of a felony crime and subsequently imprisoned;

"(B) the claimant's judgment of conviction was reversed or vacated and either
the charges were dismissed or on retrial the claimant was found to be not guilty;

"(C) the claimant did not commit the crime or crimes for which the claimant was
convicted and was not an accessory or accomplice to the acts that were the basis
of the conviction and resulted in a reversal or vacation of the judgment of con-
viction, dismissal of the charges or finding of not guilty on retrial; and

"(D) the claimant did not commit or suborn perjury, fabricate evidence, or by the
claimant's own conduct cause or bring about the conviction. Neither a confession
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nor admission later found to be false or a guilty plea shall constitute committing
or suborning perjury, fabricating evidence or causing or bringing about the con-
viction under this subsection."

The State moved to dismiss, arguing that because Baumgarner
was confined in a county jail rather than a facility run by the
KDOC, he was never "imprisoned." The district court agreed, de-
termining that the use of the term "imprisoned" in K.S.A. 2022
Supp. 60-5004 referred only to imprisonment in a state correc-
tional institution. As such, the court granted the State's motion to
dismiss because Baumgarner was never physically placed in the
custody of the KDOC.

Baumgarner timely filed a direct appeal of the district court's
decision to this court. See K.S.A. 2022 Supp. 60-5004(l) ("The
decision of the district court may be appealed directly to the su-
preme court pursuant to the code of civil procedure."”)

DISCUSSION

We exercise unlimited review in determining whether a dis-
trict court erred by granting a motion to dismiss for failure to state
a claim. We likewise exercise unlimited review in evaluating the
district court's interpretation of K.S.A. 2022 Supp. 60-5004, as it
requires interpretation of a statute. In re M.M., 312 Kan. 872, 873-
74, 482 P.3d 583 (2021).

The parties advance two distinct interpretations of the word
"imprisoned" as itis used in K.S.A. 2022 Supp. 60-5004(c)(1)(A).
The State argues a technical definition of "imprisoned" requiring
confinement in a facility operated by the KDOC, while Baum-
garner relies on a broader ordinary meaning definition of the word
that could include any kind of confinement. But we do not need to
engage the parties' arguments because the plain language of the
statute governing Baumgarner's sentence explicitly tells us that
Baumgarner was indeed "imprisoned™ as a matter of law.

K.S.A. 2022 Supp. 21-6603(g) permits a defendant to receive
up to 60 days "imprisonment” in a county jail as a condition of
probation in felony cases. That statute defines "probation™ as "a
procedure under which a defendant, convicted of a crime, is re-
leased by the court after imposition of sentence, without impris-
onment except as provided in felony cases In felony cases,
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the court may include confinement in a county jail not to exceed
60 days." (Emphases added.) K.S.A. 2022 Supp. 21-6603(g).

This statutory language plainly shows that time served in a
county jail as a condition of probation in felony cases constitutes
"imprisonment.” This is exactly what happened to Baumgarner,
and we therefore conclude Baumgarner was "imprisoned"” as a
matter of law during his 60 days in the Sumner County Jail. Given
this, he meets the threshold requirement in K.S.A. 2022 Supp. 60-
5004(c)(1)(A) that the claimant must have been "convicted of a
felony crime and subsequently imprisoned."

The parties also argue over Baumgarner's status—imprisoned
or not imprisoned—during the additional six months he served in
the county jail as a result of the revocation of his probation in a
prior case. The lower court relied on the same rationale described
above to rule Baumgarner was not imprisoned for those six
months either. Here again, we need not consider the precise legal
ruling made by the district court—i.e., that Baumgarner was not
"imprisoned" during the six-month probation revocation term be-
cause he was only confined in jail. Whereas above, we reversed
the district court on slightly different grounds, in this instance, we
find the district court's conclusion was correct, but for the wrong
reason. Because even if the felony conviction was a "but-for"
cause of the probation revocation, the time served (whether im-
prisoned or not) cannot be said to have been time served on the
underlying wrongful conviction. Given this, the maximum
amount of time for which Baumgarner could potentially recover
under the wrongful conviction compensation statute is for the 60
days he was imprisoned in the county jail as a condition of the
felony probation.

Reversed and remanded for further proceedings consistent
with this opinion.
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No. 125,879
In the Matter of KENNETH J. ELAND, Petitioner.

(537 P.3d 852)
ORDER OF REINSTATEMENT

ATTORNEY AND CLIENT—Disciplinary Proceeding—Order of Reinstate-
ment

On April 28, 2023, this court suspended for 180 days the Kan-
sas law license of Kenneth J. Eland. The court directed that Eland
could seek reinstatement by compliance with Supreme Court Rule
232(b) (2023 Kan. S. Ct. R. at 293) and that Rule 232(d) applies
in that a reinstatement hearing is not required. In re Eland, 317
Kan. 315, 333, 528 P.3d 983 (2023).

On October 27, 2023, Eland filed a petition for reinstatement
under Rule 232(b). As required under Rule 232(c) and (d)(1), the
Office of the Disciplinary Administrator (ODA) certified that
Eland fully complied with his obligations under Rule
232(b)(1)(A)-(D), and that considering the gravity of Eland's mis-
conduct leading to the suspension, the ODA believes sufficient
time has elapsed to justify the court's reconsideration of the sus-
pension.

The court grants Eland's petition and reinstates his Kansas law
license.

The court orders Eland to pay all required reinstatement and
registration fees to the Office of Judicial Administration (OJA)
and to complete any continuing legal education requirements un-
der Supreme Court Rule 812 (2023 Kan. S. Ct. R. at 609). The
court directs that once OJA confirms Eland's satisfaction of these
conditions, OJA must add Eland's name to the roster of attorneys
actively engaged in the practice of law in Kansas.

The court orders the publication of this order in the official
Kansas Reports and the assessment of all costs herein to Eland.

Wall, J., not participating.
Dated this 8th day of November 2023.
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Bar Docket No. 13564
In the Matter of GARY W. LONG |1, Respondent.

(537 P.3d 853)
ORDER OF DISBARMENT
ATTORNEY AND CLIENT—Disciplinary Proceeding—Order of Disbarment.

In 1988, this court admitted Gary W. Long Il to the practice
of law in Kansas. On June 17, 2022, the court indefinitely sus-
pended Long's law license upon finding he violated various rules
of professional conduct. In re Long, 315 Kan. 842, 511 P.3d 952
(2022).

On October 17, 2023, Long's request to voluntarily surrender
his license was submitted to the Office of Judicial Administration
under Supreme Court Rule 230(a) (2023 Kan. S. Ct. R. at 290). At
the time, Long faced a hearing before the Kansas Board for Dis-
cipline of Attorneys on a formal complaint filed by the Discipli-
nary Administrator. That complaint alleged Long had violated
Kansas Rules of Professional Conduct 1.3 (2023 Kan. S. Ct. R. at
331) (diligence), 1.4 (2023 Kan. S. Ct. R. at 332) (communica-
tion), 1.16 (2023 Kan. S. Ct. R. at 377) (terminating representa-
tion), 5.5 (2023 Kan. S. Ct. R. at 411) (unauthorized practice of
law), 8.1 (2023 Kan. S. Ct. R. at 431) (disciplinary matter), 8.4
(2023 Kan. S. Ct. R. at 433) (misconduct), Supreme Court Rule
210 (2023 Kan. S. Ct. R. at 263) (duty to timely respond), and
Supreme Court Rule 231 (2023 Kan. S. Ct. R. at 292) (notice to
clients, opposing counsel, and courts following suspension).

This court accepts Long's surrender of his Kansas law license,
disbars Long pursuant to Rule 230(b), and revokes Long's license
and privilege to practice law in Kansas.

The court further orders the Office of Judicial Administration

to strike the name of Gary W. Long Il from the roll of attorneys

licensed to practice law in Kansas effective the date of this order.

The court notes that under Rule 230(b)(1)(C), any pending

board proceeding or case terminates effective the date of this or-

der. The Disciplinary Administrator may direct an investigator to
complete a pending investigation to preserve evidence.
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Finally, the court directs that this order be published in the
Kansas Reports, that the costs herein be assessed to Long, and that
Long comply with Supreme Court Rule 231 (2023 Kan. S. Ct. R.
at 292).

Dated this 8th day of November 2023.
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No. 123,260
STATE OF KANSAS, Appellant, v. MARIA ACADIA RuIz, Appellee.

(538 P.3d 828)
SYLLABUS BY THE COURT

1. TAXATION—Kansas Department of Revenue Not an Owner of Unremit-
ted Sales Taxes Collected by Retailers Under Kansas Retailers’ Sales Tax
Act. The Kansas Department of Revenue does not have an "interest" in un-
remitted sales taxes collected by retailers under the Kansas Retailers' Sales
Tax Act, K.S.A. 79-3601 et seq., and is thus not an "owner" of those unre-
mitted taxes for purposes of K.S.A. 2022 Supp. 21-5801.

2. SAME—BYy Failing to Remit Sales Taxes, a Retailer Does Not Exert Unau-
thorized Control under K.S.A. 21-5801. For purposes of K.S.A. 2022 Supp.
21-5801, a retailer does not exert unauthorized control over collected sales
taxes by failing to remit them at the time mandated by K.S.A. 79-3607.

3. SAME—Statutory Remedies under Kansas Retailers’ Sales Tax Act for Re-
tailer’s Violation of Duties to Collect and Pay Sales Tax. The Kansas Re-
tailers' Sales Tax Act imposes statutory duties upon retailers with respect to
the collection and payment of sales taxes. K.S.A. 79-3615 provides the State
a self-contained set of remedies for a retailer's violation of those statutory
duties.

4. SAME—Collected Sales Taxes not Remitted by Retailers are Not a Debt
under section 16 of Kansas Constitution Bill of Rights. Collected, unremit-
ted sales taxes do not qualify as a "debt" between retailers and the Kansas
Department of Revenue within the meaning of section 16 of the Kansas
Constitution Bill of Rights.

Review of the judgment of the Court of Appeals in an unpublished opinion
filed April 8, 2022. Appeal from Ford District Court; LAURA H. LEwWIS, judge.
Oral argument held December 14, 2022. Opinion filed November 17, 2023. Judg-
ment of the Court of Appeals reversing the district court is reversed. Judgment
of the district court is affirmed.

Jodi Litfin, assistant solicitor general, argued the cause, and Kristafer R.
Ailslieger, deputy solicitor general, Stacy Edwards, deputy attorney general, Re-
becca Silvermintz, assistant attorney general, Derek Schmidt, former attorney
general, and Kris W. Kobach, attorney general, were with her on the briefs for
appellant.

Patrick H. Dunn, of Kansas Appellate Defender Office, argued the cause
and was on the briefs for appellee.

The opinion of the court was delivered by
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WILSON, J.: After Maria Acadia Ruiz failed to remit almost
$50,000 in sales taxes she collected while operating her business,
the State charged her with one count each of felony theft and vio-
lation of the Kansas Retailers' Sales Tax Act. On Ruiz' motion af-
ter preliminary hearing, the district court dismissed the felony
theft charge as multiplicitous. A panel of the Court of Appeals
reversed that decision, holding that the two charges were not mul-
tiplicitous and that the State presented sufficient evidence to bind
Ruiz over on the felony theft charge.

Ruiz petitioned this court for review, which we granted. After
oral arguments, we ordered the parties to submit additional brief-
ing, which they did. We conclude that the State's theory of felony
theft is insufficient as a matter of law on these facts. Here, the
State is not an "owner" of the taxes for purposes of our felony theft
statute, so Ruiz did not exercise "unauthorized control" over them.
Rather, the taxes she owed to the State constitute a specific, legis-
latively created liability. Finally, the opening phrase of the Kansas
Retailers' Sales Tax Act's criminal penalty provision, and the po-
tential civil penalties throughout the entire statutory section, con-
vey legislative intent to confine the applicable criminal ramifica-
tions to those set forth in the Act. We thus affirm the district
court's dismissal of Ruiz' felony theft charge and reverse the pan-
el's ruling on the same point, although on different grounds.

FACTS AND PROCEDURAL HISTORY

According to evidence presented at the preliminary hearing
before the district magistrate judge, Ruiz started a business in
2014 called Ruiz Enterprise LLC. As the business' sole member-
manager, Ruiz ran a restaurant called the Inn Pancake House in
Dodge City, Kansas. Between August 2015 and December 2016,
Ruiz' business filed sales tax returns without paying any sales
tax—a total of $50,774.06 over the period—although Ruiz subse-
quently paid $1,500 to bring the total down to $49,274.06. Rather
than paying the collected taxes to the state, Ruiz spent the money
on routine business expenses because her business "fell on hard
times."

Ruiz' business closed in 2017. Since then, Ruiz has made no
payments toward the $49,274.06 still outstanding.
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The State ultimately charged Ruiz with one count of violating
the Kansas Retailers' Sales Tax Act (Tax Act), and one count of
felony theft. Ruiz moved to dismiss the felony theft charge, argu-
ing the charge impermissibly "attempts to expand the tax act." Af-
ter the parties argued the motion at preliminary hearing, the dis-
trict magistrate judge denied the motion, concluding "that the spe-
cific and general crime [doctrine] does not apply to this case, that
there are two separate crimes that were committed and that she
could be prosecuted on both." The magistrate also found sufficient
evidence to bind Ruiz over on felony theft.

Ruiz appealed to the district court, the appropriate procedure
when the magistrate judge is a lay person. K.S.A. 2019 Supp. 22-
3609a(1). After a hearing, at which the State discussed the gen-
eral/specific offense doctrine set out in K.S.A. 2019 Supp. 21-
5109(d), the district court dismissed the felony theft charge on
multiplicity grounds. Although the court wrote that it "'does not
find a need to address the parties' additional arguments of general
vs. specific statutory analysis or the Rule of Lenity,™ it still dis-
cussed aspects of the parties' general vs. specific arguments. State
v. Ruiz, No. 123,260, 2022 WL 1051898, at *2 (Kan. App. 2022)
(unpublished opinion).

After the district court denied the State's subsequent motion
to reconsider, the State moved to dismiss the Tax Act violation
charge without prejudice, which the district court did. The State
then appealed.

A panel of the Court of Appeals declined to address the gen-
eral/specific offense statute (K.S.A. 2022 Supp. 21-5109[d]), or
the doctrine itself, because the district court "explicitly declined
to make a finding on the general versus specific statute rule." Ruiz,
2022 WL 1051898, at *4. The panel instead suggested the parties
raise the issue on remand. 2022 WL 1051898, at *4. The panel
also rejected the district court's multiplicity analysis. 2022 WL
1051898, at *3. Finally, the panel concluded that the State pre-
sented sufficient evidence for the court to bind Ruiz over on felony
theft. 2022 WL 1051898, at *5.

Ruiz petitioned this court for review, which we granted. After
the parties presented oral arguments to this court, we ordered them
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to submit additional briefing on four questions we raised sua
sponte. First, is a pretrial motion to dismiss on multiplicity
grounds premature? Second, is a claim for relief under K.S.A.
2022 Supp. 21-5109(d) (statutory codification of the general/spe-
cific doctrine) premature? Third, what have other states' appellate
courts said about whether a person may be convicted of both a
failure to pay a tax imposed and theft when interpreting statutes
similar to ours? Finally, does imprisonment for the crimes charged
here violate section 16 of the Kansas Constitution Bill of Rights?
The parties submitted thorough briefs on these questions, clearing
the way for our analysis. E.g., City of Wichita v. Trotter, 316 Kan.
310, 322, 514 P.3d 1050 (2022) (when an appellate court sua
sponte raises an issue, counsel should be afforded a fair oppor-
tunity to brief the new issue).

ANALYSIS

At their core, all of Ruiz' challenges—whether predicated on
multiplicity, the general/specific offense doctrine codified by
K.S.A. 2022 Supp. 21-5109(d), the self-contained nature of the
Tax Act, the sufficiency of the evidence, or the definition of
"owner" for purposes of our theft statute, K.S.A. 2022 Supp. 21-
5801(a) and (b)(2)—center on the asserted legal incompatibility
between statutory theft and a statutory Tax Act violation. We thus
consider her claims collectively as presenting a question of statu-
tory construction.

We review issues of statutory construction de novo. E.g., State
v. George, 311 Kan. 693, 696, 466 P.3d 469 (2020). Our frame-
work is well known:

"The most fundamental rule of statutory construction is that the intent of the
Legislature governs if that intent can be ascertained. In ascertaining this intent,
we begin with the plain language of the statute, giving common words their or-
dinary meaning. When a statute is plain and unambiguous, an appellate court
should not speculate about the legislative intent behind that clear language, and
it should refrain from reading something into the statute that is not readily found
in its words. But if a statute's language is ambiguous, we will consult our canons
of construction to resolve the ambiguity.'

"An apparently clear statute may nevertheless manifest ambiguity when applied
to the particular facts of a case. [Citations omitted.]" State v. Scheuerman, 314
Kan. 583, 587, 502 P.3d 502, cert. denied 143 S. Ct. 403 (2022).
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Thus, K.S.A. 2022 Supp. 21-5109 provides our starting point:

"(a) When the same conduct of a defendant may establish the commission of
more than one crime under the laws of this state, the defendant may be prosecuted
for each of such crimes. . ..

"(d) Unless otherwise provided by law, when crimes differ only in that one is
defined to prohibit a designated kind of conduct generally and the other to pro-
hibit a specific instance of such conduct, the defendant:

(1) May not be convicted of the two crimes based upon the same conduct; and

(2) shall be sentenced according to the terms of the more specific crime.”

We next turn to the statutory definitions of the crimes charged:
a Tax Act violation and felony theft. K.S.A. 79-3615, in relevant
part, sets forth criminal penalties for applicable violations of the
Tax Act:

"(h) In addition to all other penalties provided by this section, any person who
willfully fails to make a return or to pay any tax imposed under the Kansas re-
tailers' sales tax act, or who makes a false or fraudulent return, or fails to keep
any books or records prescribed by this act, or who willfully violates any regu-
lations of the secretary of revenue, for the enforcement and administration of this
act, or who aids and abets another in attempting to evade the payment of any tax
imposed by this act, or who violates any other provision of this act, shall, upon
conviction thereof, be fined not less than $500, nor more than $10,000, or be
imprisoned in the county jail not less than one month, nor more than six months,
or be both so fined and imprisoned, in the discretion of the court." (Emphases
added.)

K.S.A. 2022 Supp. 21-5801, in relevant part, defines theft:

"(a) Theft is any of the following acts done with intent to permanently deprive
the owner of the possession, use or benefit of the owner's property or services:

(1) Obtaining or exerting unauthorized control over property or services;

"(b) Theft of:

(2) property or services of the value of at least $25,000 but less than $100,000 is
a severity level 7, nonperson felony." (Emphases added.)
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Central to its theft charge, the State alleges that Ruiz exerted
unauthorized control over $49,274.06 in collected sales taxes by
intentionally failing to remit those funds with an intent to perma-
nently deprive the State—the funds' owner—of their possession,
use, or benefit. While this legal theory at first sounds plausible, a
detailed examination of the elements reveals its infirmities.

K.S.A. 2022 Supp. 21-5111(s) broadly defines "owner" as "a
person who has any interest in property,” (emphasis added) and
K.S.A. 2022 Supp. 21-5111(t) clarifies that the Kansas Depart-
ment of Revenue—as a government agency—is a "person.”
K.S.A. 2022 Supp. 21-5111(w) defines "property" as "anything of
value, tangible or intangible, real or personal."

While it may at first appear the amount of sales tax collected
by a retailer would constitute an "interest" in "property,” the State
has no immediate right to that specific amount, any more than it
has an immediate right to the retailer's property in general. The
tax "property" exists, if at all, only as a liability on a balance sheet
to be paid on a statutorily mandated date. The retailer may deposit
all the funds in her own bank account, and the State has no right
even to question the bank account's balance, let alone attempt to
do anything with the collective amount—whether it is payment for
the pancakes or for the sales tax on the pancakes. No law prevents
the funds from being commingled or even spent before the taxes
become due.

So what, if any, "interest" does the State have in collected,
unpaid sales taxes? After all, while a balance sheet liability may
have "value" as an accounting construct—and so qualifies as
"property” under the broad definition of the Kansas Criminal
Code—its inherently unrealized nature undercuts the notion that
the State has an "interest™ in it under our theft statute. The answer
to this question also necessarily casts doubt on whether—and at
what point—a retailer exercises "unauthorized™ control over sales
taxes. To better understand these problems, we take a step back to
consider the duties imposed on retailers by our tax statutes.

K.S.A. 79-3603 establishes a tax on the sale of various goods
and the provision of various services "[f]or the privilege of engag-
ing in the business of selling tangible personal property at retail in
this state or rendering or furnishing any of the services taxable
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under this act." K.S.A. 79-3604 then details a retailer's obligations
under the Tax Act:

"The tax levied under the Kansas retailers' sales tax act shall be paid by the con-
sumer or user to the retailer and it shall be the duty of each and every retailer in
this state to collect from the consumer or user, the full amount of the tax imposed
or an amount equal as nearly as possible or practicable to the average equivalent
thereof. Such tax shall be a debt from the consumer or user to the retailer, when
so added to the original purchase price, and shall be recoverable at law in the
same manner as other debts.. . . .

"Whenever the director of taxation determines that in the retail sale of any tangi-
ble personal property or services because of the nature of the operation of the
business including the turnover of independent contractors, the lack of a place of
business in which to display a registration certificate or keep records, the lack of
adequate records or because such retailers are minors or transients there is a like-
lihood that the state will lose tax funds due to the difficulty of policing such
business operations, it shall be the duty of the vendor to such person to collect
the full amount of the tax imposed by this act and to make a return and payment
of the tax to the director of taxation in like manner as that provided for the making
of returns and the payment of taxes by retailers under the provisions of this act.
The director shall notify the vendor or vendors to such retailer of the duty to
collect and make a return and payment of the tax.

"In the event the full amount of the tax provided by this act is not paid to the
retailer by the consumer or user, the director of taxation may proceed directly
against the consumer or user to collect the full amount of the tax due on the retail
sale." (Emphases added.)

K.S.A. 79-3607 imposes additional duties upon retailers, in-
cluding filing returns. K.S.A. 79-3607(a) clarifies that "[t]he re-
tailer shall, at the time of making such return, pay to the director
the amount of tax herein imposed," although it also empowers the
director of taxation to "extend the time for making returns and
paying the tax required by this act for any period not to exceed 60
days under such rules and regulations as the secretary of revenue
may prescribe.” K.S.A. 79-3617 establishes a procedure for the
collection of delinquent taxes, which includes the issuance of a
warrant and the initiation of court proceedings. Finally, K.S.A. 79-
3615 sets forth a plethora of interest and penalties that may be
added to the tax assessments for various violations of the Tax Act,
along with ways the interest and penalties may be waived, re-
duced, abated, or refunded.
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Thus, the ultimate destiny of sales taxes—whether or not col-
lected by a retailer—rests with the State, by statute. But this is
different from the State having an "interest™ in the collected sales
taxes for purposes of the Kansas Criminal Code. We have previ-
ously recognized that "owners" may commit theft by stealing their
own property from those to whom a special, superior possessory
interest has been granted. E.g., State v. Etape, 237 Kan. 380, 383,
699 P.2d 532 (1985) (""one who has a mechanic's lien on property
has a superior possessory interest as against the general owner,
and if the general owner takes the property without permission and
without satisfying the lien he may be guilty of theft provided it is
done with a felonious intent to deprive the lienholder of his
rights"); State v. Coburn, 220 Kan. 750, 756, 556 P.2d 382 (1976)
(in a theft case when multiple parties claimed ownership over tan-
gible property, court held that a consideration of which party "'had
a greater right to possession™ "comport[ed] with our statutory def-
inition of an owner as one who has 'any interest in property™).

"Under ordinary circumstances a person cannot commit a larceny by taking pos-
session of his own property, but, if the general owner has transferred a special
interest or ownership to another, one taking the possession of the property from
the other, with the intent to deprive him of his rights and interest, may be guilty
of larceny.” State v. Hubbard, 126 Kan. 129, 131, 266 P. 939 (1928).

But the tax statutes do not grant KDOR a superior possessory
right—and thus an interest—in the collected sales taxes. Instead,
they grant KDOR the authority to proceed against a delinquent
taxpayer for the collection of those taxes in various ways, includ-
ing the imposition of statutory penalties. In other words, our Tax
Act does not grant the State an ownership interest in a retailer's
general accounts; it merely imposes on the retailer the duty to pay
the State the taxes it owes—a duty reinforced by statutory penal-
ties and other enforcement mechanisms specific to the Tax Act.

Further, nothing in our tax statutes either imposes a fiduciary
duty upon retailers in favor of the State or requires a retailer to set
aside collected sales taxes in a trust or separate account, as some
jurisdictions do. For example, in Kibbey v. State, 733 N.E.2d 991,
995 n.4 (Ind. Ct. App. 2000), the tax statute specifically stated the
retail taxes were held from the time of collection ™'in trust for the
state,™ giving the State an explicit, and immediate, interest in the
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collected funds. Likewise, in State v. Kennedy, 130 N.C. App.
399, 402, 503 S.E.2d 133 (1998), aff'd 350 N.C. 87, 511 S.E.2d
305 (1999), the sales tax collected was statutorily required to be
held by the retailer "as trustee for and on account of the State . . .
. And while the Texas Court of Appeals in Davis v. State, 904
S.W.2d 946, 953 (Tex. Ct. App. 1995), found an implicit agency
relationship creating a fiduciary duty to the state in those segre-
gated tax dollars, we find no such implication in our tax act. In-
stead, our statutes leave retailers free to comingle collected sales
taxes with the rest of their general funds. Thus, as long as the re-
tailer collects the appropriate tax from purchasers and is able to
pay the required amount of sales taxes from some source at the
time the payment is due, it fulfills its statutory obligations under
K.S.A. 79-3604 and K.S.A. 79-3607(a). We do not read these stat-
utes to grant the State constructive ownership over a retailer's ac-
counts just because the Tax Act confers upon retailers a duty to
remit collected taxes. Instead, the Tax Act provides enforcement
mechanisms for the State to collect on the amount owed to it by
retailers if they fail to remit payment at the time they make a re-
turn, as Ruiz did.

Of the cases cited by the parties in response to our request for
supplemental briefing, two stand out as particularly persuasive.
First, in State v. Marcotte, 418 A.2d 1118, 1119 (Me. 1980), the
Supreme Judicial Court of Maine considered whether an individ-
ual could be charged both with failure to remit sales taxes and with
theft by misapplication of property. Noting the concern voiced in
comments to the theft by misapplication of property statute that its
subject matter "'lies close to the border between criminality and
mere civil failure to perform a contractual obligation,” 418 A.2d
at 1119, the court concluded that, under the theft by misapplica-
tion of property statute:

"[1]f there exists no agreement or legal obligation to make payment from the
property obtained or its proceeds or from property to be reserved in equivalent
amount, there can be no criminal liability. This requirement is similar in nature
to a fiduciary or trust relationship.

"The question then becomes whether 36 M.R.S.A. ss 1751-2113, dealing with
sales and use taxes, require a retailer to reserve funds for payment to the state,
such that his intentional or reckless failure to pay sales tax which is due and
owing constitutes theft within the meaning of section 358 [i.e., by misapplication



678 SUPREME COURT OF KANSAS VvoL. 317

State v. Ruiz

of property]. We hold that there is no such duty and that consequently no criminal
liability exists under section 358 in this case." Marcotte, 418 A.2d at 1121.

Marcotte then distinguished a pair of cases from Indiana and
Pennsylvania, both of which required the retailer to set aside col-
lected taxes as a form of trust fund that belonged to the state. 418
A.2d at 1122 (citing State v. Gates, 394 N.E.2d 247 [Ind. Ct. App.
1979], and Commonwealth v. Shafer, 414 Pa. 613, 616-17, 202
A.2d 308 [1964]). Like Kansas, Maine's retail sales tax statute at
the time neither contained any such requirement nor created a fi-
duciary relationship between the retailer and the state.

Finally, Marcotte disposed of the prosecution's backup argu-
ment: that even if the failure to remit sales tax did not constitute
theft by misapplication of property, it still qualified under the
more general theft statute. Marcotte, 418 A.2d at 1122. As the
court wrote:

"Consequently, the state would prove "Theft by Unauthorized Taking' under 17-
A M.R.S.A. s 353. The conduct alleged in the indictment, however, involved no
‘unauthorized control over the property of another." Under title 36, the retailer is
authorized to exercise control over and comingle sales tax receipts. Thus, we
conclude, as to the facts alleged in this case, that the result is no different under
either section 353 or section 358." Marcotte, 418 A.2d at 1122.

As in Marcotte, Ruiz was under no duty to segregate collected
sales taxes and could pay the State what she owed out of any
source available to her. Her failure to remit the collected taxes
along with her returns did not transform her control over the funds
into "unauthorized" control because the State had no authorization
to give. When considering the specific dollars collected, the State
did not own those funds initially and did not later acquire owner-
ship of them. Accordingly, Ruiz' failure to remit collected sales
taxes does not satisfy the elements of K.S.A. 2022 Supp. 21-
5801(a) and (b) as a matter of law.

Instead, the Tax Act establishes remedies available to the
State—a specific set of remedies unique to sales taxes. This brings
us to the second persuasive case cited by the parties. In State v.
Larson, the Supreme Court of Minnesota considered whether a
retailer who failed to remit sales taxes it collected on automobile
lease buyouts could be charged with failure to pay over state funds
when another statute specifically penalized failure to remit sales
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taxes. After noting that the statute for failure to pay over state
funds—and its predecessors—really addressed "embezzlement of
public funds by anyone who has access to such funds," the court
held that a prosecution under that statute for "[d]iverting sales tax
funds"—which was criminalized in a separate statute—would
"pervert[] legislative intent." State v. Larson, 605 N.W.2d 706,
716 (Minn. 2000). While noting that "as a general matter prosecu-
tors may choose to prosecute under any statute that covers the pro-
hibited activity," the court held the general rule inapplicable:

"This, however, is not an instance where we encounter overlapping criminal pro-
visions. The legislature, in drafting chapter 297A and including a criminal en-
forcement mechanism, intended non-remittance of sales tax to be covered by
what is now section 289A.63. Instead of allowing 609.445, a felony statute, to
act as the enforcement mechanism for collecting and remitting sales tax funds,
the 1967 legislature drafted a criminal penalty provision for failure to turn over
sales tax funds and made the penalty a misdemeanor." Larson, 605 N.W.2d at
717.

Larson reinforces another point stressed by Ruiz: that our Tax
Act limits criminal liability to the penalties set forth in K.S.A. 79-
3615, as shown by the use of the phrase, "In addition to all other
penalties provided by this section " (Emphasis added.) Other
cases cited by the parties reinforce the importance of this lan-
guage. See, e.g., Kennedy, 130 N.C. App. at 402 (sales tax code
did not provide exclusive remedy for prosecution when it pro-
claimed that its penalties were "™in addition to other penalties pro-
vided by law™); State v. Pescatore, 213 N.J. Super. 22, 26-29, 516
A.2d 261 (1986) (rejecting claim that sales tax statute was self-
contained because the statute's penalties were ™in addition to any
other penalties herein or elsewhere prescribed™), aff'd 105 N.J.
441, 522 A.2d 440 (1987); Shafer, 414 Pa. at 623 ("the criminal
offenses and penalties therefor prescribed by [the Sales Tax Act]
shall be in addition to any criminal offenses prescribed by the gen-
eral laws of this Commonwealth™). Through its focus on what is
provided in "this section,” the plain language of K.S.A. 79-
3615(h) provides more evidence the Legislature intended to pre-
clude the State from prosecuting retailers for not remitting sales

tax under our felony theft statute.
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But we pause to highlight the limits of our opinion today. We
do not construe the phrase, "In addition to all other penalties pro-
vided by this section"—or similar language—to reflect univer-
sally a legislative intent to limit criminal liability to a specific sec-
tion. Such a construction would contradict the broad discretion
given to prosecutors under K.S.A. 2022 Supp. 21-5109(a). We
only conclude that the limiting, introductory phrase of "by this
section” further supports the Legislature's intent that the State is
not the "owner" of sales taxes collected by retailers until those
taxes are paid to the State, and that a retailer does not exert "un-
authorized control™ over those taxes by failing to pay them to the
State at the time mandated by K.S.A. 79-3607.

We note a prior Court of Appeals panel's implication—in
dicta—that the State is an owner of sales tax collected by a retailer.
State v. Parsons, 11 Kan. App. 2d 220, 221, 720 P.2d 671 (1986)
("the sales tax did not belong exclusively to the State of Kansas";
further rationalizing that a retailer has an "interest” in collected
sales tax because it is required to pay a percentage of its gross
receipts to the State as a privilege tax [emphasis added]). We now
clarify that a retailer's duties to collect sales tax from purchasers
under K.S.A. 79-3604 and to pay those collected amounts to the
State under K.S.A. 79-3607 at a set time do not make the State the
"owner" of those funds under the meaning of K.S.A. 2022 Supp.
21-5111(s).

Because the State did not own the sales taxes collected by
Ruiz, her failure to pay them at the statutorily mandated time did
not constitute the exertion of unauthorized control, as required for
a felony theft prosecution. Consequently, the State's attempt to
prosecute her for felony theft fails as a matter of law. The district
court thus correctly dismissed Ruiz' felony theft charge, although
we reach this conclusion by a different analytical pathway.

Before concluding, we address three final issues. First, though
we asked the parties to brief whether a multiplicity analysis is
premature, we leave that question unresolved for now. Under
these facts, a charge for felony theft does not lie. Left with one
viable charge—criminal violation of the Tax Act—multiplicity
does not arise.
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Second, a claim here for dismissal under the version of the
general/specific offense doctrine codified in K.S.A. 2022 Supp.
21-5109(d)—whether or not premature before trial—likewise is
inapplicable. Although we conclude a theft prosecution for Ruiz'
alleged Tax Act violation is contrary to legislative intent, our ra-
tionale lies outside the general/specific offense doctrine. See State
v. Williams, 250 Kan. 730, 829 P.2d 892 (1992); State v. Wilcox,
245 Kan. 76, 775 P.2d 177 (1989). See also 2010 Final Report to
the Kansas Legislature, VVol. I, Kansas Criminal Code Recodifica-
tion Commission, approved Dec. 16, 2009, Appendix A, p. 8 (cit-
ing Williams as an example of the rule being codified). Contra
State v. Euler, 314 Kan. 391, 396, 499 P.3d 448 (2021) (disap-
proving the judicially created general/specific offense doctrine;
noting—in a modified opinion—that the defendant may have had
a statutory claim under K.S.A. 2020 Supp. 21-5109[d] but failed
to preserve it).

Finally, we also asked the parties to brief the issue of whether
imprisonment for the crimes charged here violates section 16 of
the Kansas Constitution Bill of Rights, which prohibits imprison-
ment for "debt, except in cases of fraud." Although we have con-
cluded that a prosecution for theft cannot lie on these facts, we
must still consider whether section 16 condones imprisonment for
a Tax Act violation. See K.S.A. 79-3615(h) (listing, among other
potential penalties, "imprison[ment] in the county jail [for] not
less than one month, nor more than six months™). Because we
view a retailer's obligations under the Tax Act as specific statutory
duties, sales taxes collected by a retailer necessarily fall outside
the meaning of "debts" as we have historically understood it—at
least, as between the retailer and the Department of Revenue.
K.S.A. 79-3604 ("Such tax shall be a debt from the consumer or
user to the retailer."). E.g., Burnett v. Trimmell, 103 Kan. 130,
134, 173 P. 6 (1918) ("[P]enalty is not for failure to pay a debt,
but for failure to do the thing expressly enjoined by the statute in
reference to preparing a list of creditors."); In re Wheeler, 34 Kan.
96, 99, 8 P. 276 (1885); State v. Krumroy, 22 Kan. App. 2d 794,
798-99, 923 P.2d 1044 (1996). We have consistently viewed
"debts"—for purposes of section 16 of the Kansas Constitution
Bill of Rights—as arising upon contracts, express or implied.
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State v. Jones, 242 Kan. 385, 389-90, 748 P.2d 839 (1988);
Wheeler, 34 Kan. at 100. Ruiz has made no serious argument or
constitutional analysis suggesting our caselaw is wrong. Conse-
quently, the Legislature's criminalization of a retailer's failure to
remit sales tax does not violate section 16's proscription on im-
prisonment for "debt." Cf. People v. Buffalo Confectionery Co.,
78 I1l. 2d 447, 462, 401 N.E.2d 546 (1980) (lllinois use tax statute
made retailers debtors of the state, therefore prohibiting prosecu-
tion for theft when a retailer failed to remit taxes).

CONCLUSION

We affirm the district court's dismissal of the felony theft
charge on different grounds and reverse the Court of Appeals pan-
el's decision on that point.

Judgment of the Court of Appeals reversing the district court
is reversed. Judgment of the district court is affirmed.
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No. 123,862

STATE OF KANSAS, Appellee, v. THOMAS JAMES KERRIGAN,
Appellant.

(538 P.3d 852)
SYLLABUS BY THE COURT

1. STATUTES—Interpretation of Statutes—Appellate Review. We review is-
sues of statutory interpretation de novo, meaning we give no deference to
the conclusions reached by the district court or the Court of Appeals result-
ing from their interpretation of the statute.

2. SAME—Interpretation of Statutes—Legislative Intent—Appellate Review.
When interpreting statutes, our purpose is to discern legislative intent and,
to do so, we begin by looking to the plain language of the statute. If the
language of the statute is plain and unambiguous, an appellate court will not
speculate about the legislative intent behind that clear language and will not
read something into the statute that is not readily found in its words. Only
if the language of the statute is unclear or ambiguous do we turn to canons
of statutory construction, consult legislative history, or consider other back-
ground information to ascertain legislative intent.

3. MOTOR VEHICLES—Driving Under the Influence Violation—Statutory Right
to Consult Attorney after Evidentiary Breath Test. K.S.A. 8-1001(c)(1) is not
ambiguous. Under it, persons have a statutory right to consult an attorney
after administration of an evidentiary breath test. In order to properly invoke
the right to post-evidentiary breath test counsel, the plain language of the
statute requires the person to make that request after administration of the
evidentiary breath test, distinguishing Dumler v. Kansas Dept. of Revenue,
302 Kan. 420, 354 P.3d 519 (2015).

Review of the judgment of the Court of Appeals in an unpublished opinion
filed October 28, 2022. Appeal from Riley District Court; KENDRA S. LEWISON,
judge. Oral argument held May 17, 2023. Opinion filed November 17, 2023.
Judgment of the Court of Appeals reversing the district court is reversed. Judg-
ment of the district court is affirmed.

John A. Griffin, assistant county attorney, argued the cause, and David
Lowden, deputy county attorney, Barry Wilkerson, county attorney, and Derek
Schmidt, Kansas attorney general, were with him on the briefs for the appellee.

Jeremiah L. Platt, of Clark & Platt, Chtd., of Manhattan, argued the cause,
and Barry A. Clark, of the same firm, was on the brief for appellant.

The opinion of the court was delivered by
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STANDRIDGE, J.: After a bench trial on stipulated facts, a dis-
trict court convicted Thomas Kerrigan of driving under the influ-
ence. Before trial, Kerrigan moved to suppress the results of an
evidentiary breath test (EBT) based on a violation of his statutory
right to counsel under K.S.A. 2019 Supp. 8-1001(c)(1). In sup-
port, Kerrigan claimed he invoked his right to counsel at least two
times before the EBT, which law enforcement failed to honor after
the EBT. The district court denied the motion, finding the statute
required Kerrigan to invoke the right to counsel after the EBT. A
divided Court of Appeals panel reversed, holding that a pre-EBT
assertion of the post-EBT statutory right to counsel is a valid in-
vocation of the post-EBT right under K.S.A. 2019 Supp. 8-
1001(c)(1). State v. Kerrigan, No. 123,862, 2022 WL 15528601
(Kan. App. 2022) (unpublished opinion). The State petitioned for
review. We reverse the panel majority and affirm the district court.

FACTUAL AND PROCEDURAL BACKGROUND

The relevant facts are undisputed. Kansas Highway Patrol
Captain Scott Walker stopped Thomas Kerrigan for a traffic in-
fraction. Kerrigan admitted he had been drinking but did not say
how much. After admitting he had been drinking, Kerrigan said—
in substance—that he did not want to talk anymore and wanted to
call his attorney. Captain Walker denied Kerrigan's request to call
his attorney and afterwards administered two cognitive sobriety
tests and a preliminary breath test (PBT).

Kerrigan failed the PBT, so Captain Walker arrested him for
driving under the influence and advised him of his constitutional
rights to remain silent and to speak to an attorney. See Miranda v.
Arizona, 384 U.S. 436, 479, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966). Captain Walker confiscated Kerrigan's cell phone.

Before asking Kerrigan to submit to an EBT, Captain Walker
provided Kerrigan with the statutorily mandated implied consent
advisory, which is required before law enforcement can adminis-
ter the EBT. It requires law enforcement to provide oral and writ-
ten notice that the driver has "no right to consult with an attorney
regarding whether to submit to testing, but, after the completion
of the testing, the person may request and has the right to consult
with an attorney and may secure additional testing."” K.S.A. 8-
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1001(c)(1). At this point, Kerrigan says he repeated his request to
call an attorney, which Captain Walker again denied. Kerrigan
submitted to the EBT, which measured his blood alcohol concen-
tration above the legal driving limit. Kerrigan did not renew his
request to call an attorney after the EBT and Captain Walker did
not offer him an opportunity to make the call.
The State charged Kerrigan with operating a motor vehicle
with a blood alcohol concentration (BAC) of .08 or higher within
three hours of driving, or in the alternative, driving while under
the influence of alcohol to a degree that rendered him incapable
of safely driving in violation of K.S.A. 2019 Supp. 8-1567(a). Re-
lying on our decision in Dumler v. Kansas Dept. of Revenue, 302
Kan. 420, 354 P.3d 519 (2015), Kerrigan moved to suppress the
EBT results because he was deprived of his statutory right to coun-
sel after he submitted to the EBT—a right he says he validly in-
voked before the test. The district court granted his motion, in part.

The State moved to reconsider, arguing the 2018 amendments
to K.S.A. 8-1001 legislatively superseded Dumler. The State
noted that both the original and amended versions of the statute
confer a post-EBT right to counsel. But under the new language
in the amended statute, the State claims the post-EBT right to
counsel can be invoked only after the test has been administered.
In other words, a pre-EBT request for counsel is not enough to
invoke the post-EBT right. Kerrigan opposed reconsideration, ar-
guing amendments to the statute did not alter Dumler's analysis.
The district court agreed with the State and reversed its suppres-
sion ruling.

Kerrigan waived his right to a jury trial and agreed to a bench
trial on stipulated facts. The district court found Kerrigan (1)
guilty of driving under the influence of alcohol with a BAC greater
than .08 and (2) not guilty of driving under the influence to a de-
gree rendering him incapable of safely driving.

A Court of Appeals panel majority reversed the district court,
finding the amended statutory language was ambiguous as to the
timing of a post-EBT request for counsel. Applying the rule of
lenity, the majority held the amended statute permits the post-EBT
right to counsel to be invoked either before or after the EBT. The
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majority remanded the case, finding suppression appropriate. Ker-
rigan, 2022 WL 15528601, at *8-9. Judge Kathryn Gardner dis-
sented, arguing the Legislature amended the statute as a response
to Dumler, the amended statute was not ambiguous, and the plain
language favored the State's interpretation. 2022 WL 15528601,
at *9-11.

We granted the State's petition for review. Jurisdiction is
proper. See K.S.A. 20-3018(b) (providing for petition for review
of Court of Appeals decision); K.S.A. 60-2101(b) (Supreme Court
has jurisdiction to review Court of Appeals decision upon petition
for review).

STANDARD OF REVIEW

The narrow issue before us is whether the 2018 amendment to
K.S.A. 8-1001 limits a person's right to post-EBT counsel to only
those requests made by the person after the EBT. This issue re-
quires us to interpret K.S.A. 8-1001. We review issues of statutory
interpretation de novo, meaning we give no deference to the con-
clusions reached by the district court or the Court of Appeals re-
sulting from their interpretation of the statute. Jarvis v. Kansas
Dept. of Revenue, 312 Kan. 156, 159, 473 P.3d 869 (2020). When
interpreting statutes, our purpose is to discern legislative intent.
To do so, we begin by looking to the plain language of the statute.
Jarvis, 312 Kan. at 159. If the language of the statute is plain and
unambiguous, an appellate court will not speculate about legisla-
tive intent and will not read something into the statute not readily
found in its words. State v. Moler, 316 Kan. 565, 571, 519 P.3d
794 (2022) (quoting State v. Betts, 316 Kan. 191, 514 P.3d 341
[2022]). We use the canons of statutory construction, consult leg-
islative history, or consider other background information to as-
certain legislative intent only if the language of the statute is un-
clear or ambiguous. Jarvis, 312 Kan. at 159.

ANALYSIS

Under Kansas law, drivers have a statutory right to consult an
attorney after administration of an EBT. Dumler, 302 Kan. at 424.
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When we decided Dumler, the relevant part of the mandatory no-
tice provision to Kansas' implied consent law stated that before a
test is administered:

"[T]he person shall be given oral and written notice that . . . there is no constitu-
tional right to consult with an attorney regarding whether to submit to testing"
and . . . "after the completion of the testing, the person has the right to consult
with an attorney and may secure additional testing." K.S.A. 2009 Supp. 8-
1001(k)(3), (k)(10).

On review, we found that nothing in the statute restricted when a
person must request counsel; instead, the statute restricted only
when the person may consult an attorney. Dumler, 302 Kan. at
426. Thus, we held a person may invoke the post-EBT right to
consult an attorney before administration of the EBT. 302 Kan. at
426.

The Legislature amended and modified the statute in 2018.
The relevant language—now in subsection (c)(1)—states that
when requesting a test:

"[T]he person shall be given oral and written notice that . . . [t]here is no right to
consult with an attorney regarding whether to submit to testing, but, after the
completion of the testing, the person may request and has the right to consult
with an attorney and may secure additional testing." (Emphasis added.) K.S.A.
8-1001(c)(1).

The difference in the relevant language between the prior ver-
sion and the amended version of the statute is three added words,
italicized in the excerpt above. Distinguishing the holding in Dum-
ler because it was based on the prior version of the statute, the
district court held the new statutory language requires a request
for counsel be made after the EBT in order to properly invoke the
post-EBT right to counsel. Kerrigan appealed.

The panel majority framed the issue as whether the amended
statute "required Kerrigan to request counsel after the [EBT] was
administered, and then have that request disregarded, in order to
be entitled to suppression of his [EBT] results at trial." Kerrigan,
2022 WL 15528601, at *4. The majority's analysis touched on var-
ious arguments before concluding that the amended statute re-
quires pre-EBT requests for post-EBT counsel to be honored.
2022 WL 15528601, at *9. But the analytical path relied on by the
majority to reach this conclusion is unclear.
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The panel stated the "plain language" of the amended statute
"reflects that a person has the right to be told that they may request
an attorney after [an EBT] has been administered, but the language
does not convey that an earlier request should not be honored."
2022 WL 15528601, at *8. This statement shows the panel's anal-
ysis is not based on the statute's plain language, but on speculative
and unspecified exceptions to the restrictions expressed in the
plain language of the statute. Under the panel majority's analysis,
a statute cannot confer a specified right without affirmatively
eliminating all unspecified rights. Perhaps realizing this flaw in its
analysis, the majority later acknowledged the amended language
"is perhaps ambiguous," in which case the rule of lenity required
the court to interpret the statute in favor of the defendant. 2022
WL 15528601, at *9.

In dissent, Judge Gardner concluded the amended statute is
not ambiguous, and the rule of lenity is inapplicable. 2022 WL
15528601, at *11 (Gardner, J., dissenting). She would hold the
"statute speaks both to when the person may request counsel and
to when the officer must honor that request—'after the completion
of the testing." 2022 WL 15528601, at *10.

Our interpretation of the plain language of the amended stat-
ute aligns with Judge Gardner's. To that end, we hold the amended
statute requires a person to make a request for counsel after ad-
ministration of the EBT to properly invoke the post-EBT right to
counsel. Although the only relevant difference between the prior
version and the amended version of the statute is adding three
words, the substance and placement of these three words expressly
impose a new timing restriction on a request for post-EBT coun-
sel. Applying basic rules of grammar, the plain language of the
amended statute clearly and unambiguously expresses this re-
striction: the introductory clause "after the completion of the test-
ing" refers to and modifies the main clause following the intro-
duction, that is, when "the person may request and has the right to
consult with an attorney.” K.S.A. 8-1001(c)(1).

Before concluding, we distinguish our holding today from
Dumler. The legal issue presented in both cases is the same:
whether K.S.A. 8-1001 limits a person's right to post-EBT counsel
to only those requests made by the person after completion of the
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EBT. In Dumler, we applied the 2009 version of the statute and
found nothing in it to suggest the Legislature intended to restrict
the timing of when a person could request post-EBT counsel.
Thus, we held the 2009 version of the statute permitted a person
to invoke the right to post-EBT counsel either before or after the
EBT. 302 Kan. at 426. Although we analyze the same legal issue
here, the amended version of the statute applies.

Unlike its predecessor, the amended statute expressly includes
language reflecting the Legislature's intent to honor only those re-
quests for counsel made after administration of the EBT. K.S.A.
8-1001(c)(1). Although the facts and legal issue presented are the
same in both cases, the holdings are different because the statutes
differ. So we do not overrule Dumler, but recognize its holding is
limited to cases when the issue was presented under the prior ver-
sion of the statute.

Finally, we note several questions were asked at the suppres-
sion hearing about potential confusion between (1) the statutory
right to speak to an attorney upon request after the administration
of the EBT and (2) the constitutional right to speak to an attorney
upon request after law enforcement provides the Miranda advi-
sory. Although the parties appear to agree that Captain Walker
first provided Kerrigan with a Miranda advisory informing him of
his constitutional right to counsel and then provided him with the
informed consent advisory informing him of his statutory right to
post-EBT counsel, Kerrigan relied solely on the statutory right to
post-EBT counsel under K.S.A. 8-1001(c)(1) to support his mo-
tion to suppress. Both the district court and the Court of Appeals
made their decisions based on interpretation of the statutory right
to post-EBT counsel. And the State's petition for review chal-
lenges the panel's statutory interpretation. Thus, the constitutional
right to speak to an attorney upon request after a Miranda advisory
is not at issue here and we express no opinion on the merits of
such an argument.

CONCLUSION

K.S.A. 8-1001(c)(1) is not ambiguous. For a person to
properly invoke the statutory right to post-EBT counsel, the plain
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language of the amended statute requires the person to make a re-
quest for counsel after administration of the EBT.

Judgment of the Court of Appeals reversing the district court
is reversed. Judgment of the district court is affirmed.

* * %

ROSEN, J., dissenting: | dissent from the majority's opinion. |
agree K.S.A. 8-1001(c)(1) is not ambiguous. It tells us that an of-
ficer, when requesting a breath test, must give oral and written
notice that "[t]here is no right to consult with an attorney regarding
whether to submit to testing, but, after the completion of the test-
ing, the person may request and has the right to consult with an
attorney and may secure additional testing.” | read this to require
that an officer, before administering a breath test, tell a person (1)
they cannot consult with an attorney about whether to submit to
testing; (2) they can request an attorney after testing; (3) they have
a right to consult with an attorney after testing; and (4) they can
secure additional testing. | do not see anything else in this lan-
guage.

The majority reads the statute differently. It concludes that in
requiring an officer to tell a person they may, after testing, request
an attorney, the statute also says that any pretest request to invoke
the posttest right to an attorney is ineffective and may be ignored.

| don't buy it. If the Legislature wanted to convey that a person
has no right to, pretest, request an attorney, it could have said so,
as it did regarding a pretest right to an attorney. The statute directs
an officer to tell a person they have a posttest right to an attorney,
but not pretest right to an attorney. In contrast, it directs an officer
to inform a person they may, posttesting, request an attorney, but
it does not direct an officer to inform a person they may not, pre-
testing, request an attorney.

Because | would take the statute as it is instead of reading into
it permission for officers to ignore requests for counsel, | dissent.

LUCKERT, C.J., joins the foregoing dissenting opinion.



VvoL. 317 SUPREME COURT OF KANSAS 691

In re Parentage of R.R.

No. 123,833
In the Matter of the PARENTAGE OF R.R.

(538 P.3d 838)
SYLLABUS BY THE COURT

1. PARENT AND CHILD—Kansas Parentage Act—Recognizes Claims of
Parentage. The Kansas Parentage Act, K.S.A. 2022 Supp. 23-2201 et seq.,
recognizes claims of parentage based on genetics, adoption, and other cir-
cumstances giving rise to statutory presumptions of parentage.

2.  SAME—Kansas Parentage Act— Shifting Burden of Proof on Parties Al-
leging Paternity Through Statutory Presumption. The Kansas Parentage
Act imposes shifting burdens of proof on parties seeking to establish pater-
nity through a statutory presumption. If the party alleging paternity estab-
lishes an initial presumption of paternity, the burden shifts to the other party
to rebut that presumption. If the presumption is rebutted, the party alleging
paternity bears the burden of going forward with the evidence by a prepon-
derance of the evidence. When competing presumptions exist, the court
must decide parentage based on the presumption yielding the weightier con-
siderations of policy and logic, including the best interests of the child.

3. SAME—Determination of Best Interests of Child by District Court—Ap-
pellate Review. Weighing conflicting presumptions and determining the
best interests of a child involve judgment calls for the district court; thus,
an appellate court reviews the district court's decisions for an abuse of dis-
cretion. A judicial action constitutes an abuse of discretion if it is arbitrary,
fanciful, or unreasonable, if it is based on an error of law, or if substantial
competent evidence does not support a finding of fact on which the exercise
of discretion is based. The party asserting the district court abused its dis-
cretion bears the burden of showing such abuse of discretion.

Review of the judgment of the Court of Appeals in an unpublished opinion
filed October 14, 2022. Appeal from Barton District Court; STEVEN E. JOHNSON,
judge. Oral argument held May 16, 2023. Opinion filed November 22, 2023.
Judgment of the Court of Appeals affirming the district court is affirmed. Judg-
ment of the district court is affirmed.

Jeffrey N. Lowe, of Penner Lowe Law Group, LLC, of Wichita, argued the
cause, and Candice Y. Farha, of the same firm, was with him on the briefs for
appellant T.T.

Tish Morrical, of Hampton & Royce, L.C., of Salina, argued the cause, and
was on the brief for appellee T.R.

The opinion of the court was delivered by



692 SUPREME COURT OF KANSAS VvoL. 317

In re Parentage of R.R.

STANDRIDGE, J.: The Kansas Parentage Act (KPA), K.S.A.
2022 Supp. 23-2201 et seq., recognizes claims of parentage based
on genetics, adoption, and other circumstances giving rise to stat-
utory presumptions of parentage. When competing presumptions
exist, the KPA directs the court to decide parentage based on the
presumption yielding "the weightier considerations of policy and
logic, including the best interests of the child." K.S.A. 2022 Supp.
23-2208(c).

This case involves such competing presumptions of paternity.
T.T. filed an action seeking paternity rights to his biological son,
R.R., who was conceived and born to Mother during her marriage
to T.R. In reaching its decision, the district court weighed the com-
peting presumptions of paternity, considered the totality of the cir-
cumstances, and held T.R. had the weightier presumption and
R.R.'s best interests would be served by naming T.R. the legal fa-
ther. A Court of Appeals panel affirmed the district court's deci-
sion. In re Parentage of R.R., No. 123,833, 2022 WL 7813894
(Kan. App. 2022) (unpublished opinion).

On review, T.T. argues the district court misapplied the KPA
by giving too much weight to the marital presumption without giv-
ing equal weight to the biological presumption, thus holding him
to a higher burden of proof than statutorily required. He also ar-
gues the district court had an unconscious bias against him that led
it to improperly weigh the best interests of the child factors set
forth in Greer v. Greer, 50 Kan. App. 2d 180, 195-96, 324 P.3d
310 (2014).

After careful review of the entire record, we conclude the dis-
trict court did not assign greater weight to the marital presumption
and made its decision based on the appropriate consideration of
applicable policy and logic, including the best interests of the
child, as required by the KPA. We further conclude that the district
court's best interest findings are supported by substantial compe-
tent evidence. As a result, we affirm the panel's decision uphold-
ing the district court's ruling in favor of T.R.

FACTS

Mother and T.R. had a son in October 2015. They married in
May 2017. In March 2019, while still married to T.R., Mother
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gave birth to R.R. T.R. was present for R.R.'s birth and signed the
birth certificate.

But Mother was romantically involved with T.T. when R.R.
was conceived. T.T. took a paternity test when R.R. was around
three months old. The test results established a 99.9% probability
that T.T. was R.R.'s biological father.

In November 2019, T.T. filed a paternity action in the district
court, requesting a declaration of paternity and shared legal cus-
tody of R.R. The district court later granted T.R.'s motion to inter-
vene in the paternity action. While the case was pending, T.R.
filed for divorce and Mother moved in with T.T.

In September 2020, when R.R. was 18 months old, the parties
appeared before the district court for a hearing on the paternity
case. At that time, T.R. and Mother were still separated but their
divorce was not finalized. They shared residential custody of R.R.
and his older brother (Brother). Mother lived with T.T., but they
had no current plans to marry.

Highly summarized, the evidence presented at the hearing es-
tablished that R.R. referred to both T.T. and T.R. as "'Dada."" They
each had a positive, father-son relationship with R.R., loved R.R.
deeply, and would do anything for him. T.T. and T.R. each had
stable housing and employment. Both men had supportive family
members who lived nearby, saw R.R. regularly, and viewed R.R.
as an integral part of their families. The evidence showed that
T.T., T.R., and their families would continue to love R.R. and
wanted to be part of his life regardless of the district court's deci-
sion. Neither T.T. nor T.R. would object to R.R. continuing a re-
lationship with whomever was not named the legal father.

At the hearing, T.T.'s arguments focused on his relationship
with R.R. since learning he was R.R.'s biological father, his cur-
rent relationship with Mother, and his claims that he would have
been more involved in R.R.'s life earlier had he been given the
opportunity. T.T. pushed for the paternity test as soon as Mother
acknowledged he might be R.R.'s father. After the test results con-
firmed he was R.R.'s father, T.T. gave Mother money to help sup-
port R.R. and expressed a desire to be in his life. When R.R. was
around three months old, T.T. began semi-regular visits with him,
which later included overnight, weekend, and week-long visits.
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T.T. was persistent about seeing R.R. at every opportunity and
took care of him whenever Mother would allow it. After Mother
moved in with him, T.T. began spending more time with R.R. At
the time of the hearing, T.T. and Mother had custody of R.R. and
Brother every other week.

Mother testified in support of T.T.'s petition. Mother agreed
T.T. had always wanted to be involved in R.R.'s life, noting he had
provided financial and other support since learning he was R.R.'s
biological father. Mother said T.T. had a good relationship with
Brother and treated him like a son. If T.T. were named the legal
father, Mother did not believe it would affect R.R.'s bond with
Brother. Mother admitted she had earlier wanted T.R. to be R.R.'s
legal father and had opposed T.T.'s desire to change R.R.'s last
name. Mother said she had done so because she was trying to sal-
vage her marriage, but she now supported T.T. being named the
legal father and changing R.R.'s last name.

In response to T.T.'s petition, T.R. provided evidence that he
had acted as R.R.'s primary father for the first several months of
his life and had supported R.R. since even before his birth. T.R.'s
feelings for R.R. did not change after learning he was not R.R.'s
biological father. T.R.'s family also did not feel any differently
about R.R., and they still considered R.R. to be T.R.'s son. At the
hearing, T.R. highlighted R.R.'s close relationship with Brother.
Several witnesses testified R.R. and Brother had a strong bond and
a special relationship; the witnesses described the relationship as
best friends who did everything together. T.R. believed the boys'
relationship would suffer if T.T. were named the legal father be-
cause they would have different custody arrangements and differ-
ent last names.

After hearing this testimony and considering photos, text mes-
sages, receipts, and other exhibits in support of the parties' respec-
tive positions, the district court denied T.T.'s paternity petition and
declared T.R. the legal father of R.R. Recognizing the competing
presumptions of paternity under K.S.A. 2022 Supp. 23-2208(a),
the district court applied the factors used to consider the best in-
terests of the child in paternity cases set forth in Greer. The court
made detailed findings on the relevant Greer factors and deter-
mined they weighed in favor of T.R. In reaching its decision, the
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court relied primarily on T.R.'s longer and more consistent rela-
tionship with R.R. and R.R.'s close relationship with Brother. The
court concluded it would be in R.R.'s best interest to have the same
legal parents as Brother.

T.T. moved to alter or amend the district court's decision. He
claimed the court had given too much deference and weight to
T.R.'s presumptions of paternity and did not meaningfully con-
sider his biological connection to R.R. and the stable family envi-
ronment he and Mother provided. T.T. also argued the court im-
properly weighed the Greer factors, alleging the court's factual
findings defied logic and lacked support. After considering the
parties' written and oral arguments, the district court denied T.T.'s
motion.

The Court of Appeals affirmed the district court's decision.
The panel held, in relevant part, that the district court made no
legal or factual errors in weighing the parties' competing presump-
tions of paternity under the KPA and in applying the Greer best
interest factors. See In re Parentage of R.R., 2022 WL 7813894,
at *3-11.

We granted T.T.'s petition for review on these issues. Juris-
diction is proper. See K.S.A. 20-3018(b) (providing for petitions
for review of Court of Appeals decisions); K.S.A. 60-2101(b) (Su-
preme Court has jurisdiction to review Court of Appeals decisions
upon petition for review).

ANALYSIS

T.T. claims two errors: (1) The district court erroneously ap-
plied the KPA burden- shifting provisions governing parental pre-
sumptions and (2) the district court abused its discretion in bal-
ancing the Greer factors to determine parentage. We address each
claimin turn.

1. The KPA provisions governing parental presumptions

Whether the district court applied the correct legal standard
raises a question of law over which appellate courts exercise un-
limited review. Harrison v. Tauheed, 292 Kan. 663, 672, 256 P.3d
851 (2011). Resolution of this issue involves interpretation of the
KPA, which also presents a question of law subject to unlimited
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appellate review. See Nauheim v. City of Topeka, 309 Kan. 145,
149, 432 P.3d 647 (2019).

Other than proceedings under the Indian Child Welfare Act,
25U.S.C. §1901 et seq., the KPA governs all proceedings relating
to the parentage of a child. K.S.A. 2022 Supp. 23-2201(b). The
purpose of the KPA is to provide for the "equal, beneficial treat-
ment of children." In re Marriage of Ross, 245 Kan. 591, 597, 783
P.2d 331 (1989). The KPA defines a "parent and child relation-
ship™ as "the legal relationship existing between a child and the
child's biological or adoptive parents incident to which the law
confers or imposes rights, privileges, duties and obligations.”
K.S.A. 2022 Supp. 23-2205. The parent and child relationship in-
cludes the father and child relationship and "extends equally to
every child and to every parent, regardless of the marital status of
the parents.” K.S.A. 2022 Supp. 23-2205; K.S.A. 2022 Supp. 23-
2206.

In addition to the biological and adoptive relationships explic-
itly recognized under K.S.A. 2022 Supp. 23-2205, a father and
child relationship may be established by other circumstances set
forth in the KPA. See K.S.A. 2022 Supp. 23-2207(b) (A father and
child relationship "may be established under this act or, in the ab-
sence of a final judgment establishing paternity, by a voluntary
acknowledgment of paternity meeting the requirements of K.S.A.
2022 Supp. 23-2204."); Frazier v. Goudschaal, 296 Kan. 730,
746, 295 P.3d 542 (2013) ("[T]he parental relationship for a father
can be legally established under the KPA without the father actu-
ally being a biological or adoptive parent."). The KPA lists six
possible bases for the presumption of paternity that can apply to
establish a father and child relationship. K.S.A. 2022 Supp. 23-
2208(a). Summarized, these presumptions are:

(1) The man and the child's mother were married when the child was conceived
or born.

(2) Before the child's birth, the man and the child's mother attempted to marry
but the marriage was void or voidable.

(3) After the child's birth, the man and the child's mother attempted to marry
but the marriage was void or voidable and (a) the man acknowledged pater-
nity in writing, (b) the man consented to his name on the birth certificate,
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or (c) the man is obligated to support the child under written voluntary
promise or by court order.

(4) The man notoriously or in writing recognizes paternity of the child, includ-
ing but not limited to a voluntary acknowledgment of paternity.

(5) Genetic test results indicate a probability of 97% or greater that the man is
the father of the child.

(6) The man has a duty to support the child under an order of support regardless
of whether the man has ever been married to the child's mother.

The KPA imposes shifting burdens of proof on parties seeking
to establish the existence of a father and child relationship through
one of these presumptions.

First, the party alleging the existence of a father and child re-
lationship bears the burden to prove an initial presumption of pa-
ternity. In re M.F., 312 Kan. 322, 341-42, 475 P.3d 642 (2020).

Second, if the party alleging the existence of a father and child
relationship succeeds in establishing a presumption, then the bur-
den shifts to the other party to rebut that presumption. The other
party may rebut the presumption of a legal father and child rela-
tionship by presenting

¢ clear and convincing evidence disproving the basis for the
presumption,

e acourt decree establishing paternity of the child by an-
other man, or

e a conflicting presumption. K.S.A. 2022 Supp. 23-
2208(b).

Third, "[i]f a presumption is rebutted, the party alleging the
existence of a father and child relationship shall have the burden
of going forward with the evidence" by a preponderance of the
evidence. K.S.A. 2022 Supp. 23-2208(b); see In re M.F., 312 Kan.
at 341-42 (noting the burden at this step is preponderance of the
evidence).

Fourth, if two or more conflicting presumptions arise, "the
presumption which on the facts is founded on the weightier con-
siderations of policy and logic, including the best interests of the
child, shall control." K.S.A. 2022 Supp. 23-2208(c).
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T.T. argues the district court misapplied this KPA burden-
shifting framework. Specifically, he asserts the court erred by be-
ginning its K.S.A. 2022 Supp. 23-2208(c) conflicting presump-
tions analysis with T.R.'s marital presumption and then imposing
on T.T. the burden to present compelling evidence to overcome
that presumption. We are not persuaded by T.T.'s argument.

At the beginning of its Memorandum Decision, the district
court made paternity presumption findings based on the facts and
the agreement of the parties:

"All the parties recognize that the Petitioner, [T.T.], has a presumption pursuant
to a DNA test obtained from a private source with the consent of the Mother prior
to the filing of this action. The parties also agree that the presumptive father,
[T.R.], has a valid presumption of paternity pursuant to his marriage to the
Mother at the time of conception and birth, but currently has a divorce proceed-
ing pending. Further, [T.R.] is the named father on the child's birth certificate.

"Neither the Mother or the presumptive father, [T.R.], have challenged the va-
lidity of the DNA test. The Court at pretrial, and prior to the commencement of
this hearing indicated to the parties that it believed that it was the Court's obliga-
tion to proceed as outlined in the case of [Greer v. Greer], 50 Kan. App. 2d 180,
324 P.3d 310 (2014)."

The court's findings, to which the parties agreed, resolved the
first two steps of the KPA's burden-shifting framework. First,
T.T., as the party seeking to prove the existence of a parent-child
relationship, successfully proved an initial presumption of pater-
nity under K.S.A. 2022 Supp. 23-2208(a)(5) by providing genetic
test results showing a 99.99% probability that R.R. is his biologi-
cal child. Second, T.R. rebutted T.T.'s biological presumption of
paternity by presenting evidence of two competing presumptions:
(1) he was married to the child's mother when the child was con-
ceived and born, K.S.A. 2022 Supp. 23-2208(a)(1); and (2) he no-
toriously recognized his paternity of the child by consenting to his
name as father on the child's birth certificate, K.S.A. 2022 Supp.
23-2208(a)(4).

Having determined the parties successfully carried their re-
spective burdens at the first and second steps, the court began its
legal analysis at the third and fourth steps of the framework, which
shifted the burden back to T.T. These steps imposed on T.T. "the
burden of going forward with the evidence" to prove by a prepon-
derance of the evidence that the biological presumption is
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"founded on the weightier considerations of policy and logic, in-
cluding the best interests of the child." K.S.A. 2022 Supp. 23-
2208(b) and (c); In re M.F., 312 Kan. at 341-42. The district court
used the factors set forth in Greer, 50 Kan. App. 2d at 195-96, to
balance the competing considerations.

T.T. argues the district court misapplied the KPA by starting
its Greer competing-presumptions analysis with the marital pre-
sumption instead of the biological presumption. T.T. points to sev-
eral statements in the district court's opinion to support his argu-
ment:

o "[I]t is the Court's belief that [T.R.] is currently the legal
father of the child.”

e "[T]he Court is of the opinion that no evidence presented
at the hearing would compel the Court to believe that it is
in the best interest of the child to undo the current legal
status of [T.R.] as the child's father despite the biology of
the child.”

e "[T]he Court adopts [the marital] presumption as not be-
ing overcome by any of the evidence presented by [T.T.]
in regards to the best interest of the child."

T.T. claims these statements demonstrate the district court
started its Greer competing-presumptions analysis with the mari-
tal presumption, which he argues improperly imposed on him the
burden to overcome T.R.'s marital presumption. To the extent
these and other statements support a finding that the district court
started its Greer competing-presumptions analysis with the mari-
tal presumption, we find the court's analysis consistent with the
KPA burden-shifting framework. As discussed above, the third
and fourth steps of the framework—the point at which the court is
required to weigh competing presumptions—imposed on T.T. (as
the party alleging the existence of a father and child relationship)
"the burden of going forward with the evidence" to prove the bio-
logical presumption is "founded on the weightier considerations
of policy and logic, including the best interests of the child."
K.S.A. 2022 Supp. 23-2208(b) and (c); In re M.F., 312 Kan. at
341-42. Thus, to the extent that it did so, the district court properly
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imposed on T.T. the burden to overcome T.R.'s marital presump-
tion when it weighed competing interests under K.S.A. 2022
Supp. 23-2208(c). T.T.'s argument claiming otherwise has no
merit.

2. Weighing competing presumptions under Greer

T.T. argues the district court erred in weighing the Greer fac-
tors to resolve the competing paternity presumptions. In Greer, a
Court of Appeals panel set forth a non-exclusive list of factors to
consider in resolving competing parental presumptions under
K.S.A. 2013 Supp. 23-2208(c). The factors basically are a compi-

lation of considerations taken into account by courts across the
country making decisions about the best interests of the child in
paternity cases. Greer, 50 Kan. App. 2d at 195-96. The panel
acknowledged its analysis was one of first impression in Kansas
and compiled the factors "to provide future guidance when courts
are faced with competing presumptions.” 50 Kan. App. 2d at 193.
The Greer panel noted that a best-interests analysis is "incred-
ibly fact-specific and rarely limited to a narrow number of fac-
tors," and recognized that "courts weighing two or more conflict-
ing presumptions may consider a wide array of nonexclusive fac-
tors when deciding which presumption serves the child's best in-
terests." 50 Kan. App. 2d at 196. The panel cited 10 factors that
courts traditionally have used to consider the best interests of the
child in paternity cases:

"(1) whether the child thinks the presumed father is his or her father and has a
relationship with him; (2) the nature of the relationship between the presumed
father and child and whether the presumed father wants to continue to provide a
father-child relationship; (3) the nature of the relationship between the alleged
father and the child and whether the alleged father wants to establish a relation-
ship and provide for the child's needs; (4) the possible emotional impact of es-
tablishing biological paternity; (5) whether a negative result regarding paternity
in the presumed father would leave the child without a legal father; (6) the nature
of the mother's relationships with the presumed and alleged fathers; (7) the mo-
tives of the party raising the paternity action; (8) the harm to the child, or medical
need in identifying the biological father; (9) the relationship between the child
and any siblings from either the presumed or alleged father; and (10) whether
there have been previous opportunities to raise the issue of paternity." Greer, 50
Kan. App. 2d at 195 (citing 1 Elrod and Buchele, Kansas Family Law § 7.15
[1999]).
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The panel also referenced several additional factors that may
be considered:

"Time may be a major factor' in determining best interests, as well as 'the noto-
riety of the child's situation in the community,' the stability of the home in which
the child will reside, the child's uncertainty regarding the paternity issue, 'and
any other factors that will maximize the child's opportunities for a successful
life."" Greer, 50 Kan. App. 2d at 195 (quoting 1 Elrod and Buchele, Kansas Fam-
ily Law § 7.15 [1999 & Supp. 2013]).

Although it has been almost a decade since the Court of Ap-
peals issued its Greer opinion adopting the best interests of the
child factors as the primary legal analysis used to weigh compet-
ing paternity presumptions under K.S.A. 2013 Supp. 23-2208(c),
no party has ever asked this court to adopt it. In fact, the parties
here do not ask us to adopt the Greer factors. Nor do they chal-
lenge the district court's decision to apply the Greer factors to
weigh competing paternity presumptions. Instead, T.T. argues the
district court erred in weighing the Greer factors to resolve the
competing paternity presumptions.

Because the parties argued the Greer factors to the district
court, the district court used the Greer factors to weigh and resolve
competing paternity presumptions, and T.T. frames his issue on
review as one of error by the district court in weighing the Greer
factors, we will use the Greer factors to decide whether the district
court abused its discretion in weighing them. But we do so without
adopting them or assessing whether they should be considered the
proper legal standard for the court to determine "the presumption
which on the facts is founded on the weightier considerations of
policy and logic, including the best interests of the child." K.S.A.
2022 Supp. 23-2208(c).

Weighing conflicting presumptions and determining the best
interests of a child involve judgment calls for the district court,
which hears the evidence directly. We review these decisions only
for an abuse of discretion. See State, ex rel. Secretary, DCF v.
M.R.B., 313 Kan. 855, 861-62, 491 P.3d 652 (2021). A judicial
action constitutes an abuse of discretion if (1) it is arbitrary, fan-
ciful, or unreasonable, i.e., if no reasonable person would agree
with the district court's judgment; (2) it is based on an error of law;
or (3) substantial competent evidence does not support a finding
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of fact on which the exercise of discretion is based. 313 Kan. at
861-62; Biglow v. Eidenberg, 308 Kan. 873, 893, 424 P.3d 515
(2018). The party asserting the district court abused its discretion
bears the burden of showing such abuse of discretion. Gannon v.
State, 305 Kan. 850, 868, 390 P.3d 461 (2017).

T.T. argues the district court abused its discretion by arbitrar-
ily and unreasonably weighing the competing presumptions based
on unconscious bias, prejudice, and personal preference rather
than substantial competent evidence. We construe T.T.'s argument
to allege an abuse of discretion under both the first and third op-
tions. Under the first option, he alleges the district court's decision
finding T.R.'s presumptions weightier than T.T.'s presumption is
arbitrary, fanciful, and unreasonable. Under the third option, he
alleges substantial competent evidence does not support the fac-
tual findings relied on by the district court in assessing the Greer
factors. We address T.T.'s allegations in reverse order.

a. Substantial competent evidence

Substantial competent evidence refers to legal and relevant
evidence a reasonable person could accept as being adequate to
support a conclusion. Geer v. Eby, 309 Kan. 182, 190, 432 P.3d
1001 (2019). T.T. suggests that—in the context of weighing and
deciding competing parental presumptions—clear and convincing
evidence is required to satisfy the substantial competent evidence
standard.

T.T.'s suggestion conflates the language in the statutes. See
K.S.A. 2022 Supp. 23-2208(b) (A presumption under this section
may be rebutted only by clear and convincing evidence, by a court
decree establishing paternity of the child by another man or as
provided in subsection [c]."); K.S.A. 2022 Supp. 23-2208(c) ("If
two or more presumptions under this section arise which conflict
with each other, the presumption which on the facts is founded on
the weightier considerations of policy and logic, including the best
interests of the child, shall control."). Subsection (b) provides that
one way to rebut the initial presumption of paternity is by clear
and convincing evidence. But subsection (c)—the provision ad-
dressing conflicting presumptions—does not mention clear and
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convincing evidence. By including the clear and convincing lan-
guage in subsection (b) and not in subsection (c), the Legislature
implicitly declared that clear and convincing evidence is not re-
quired to resolve competing statutory presumptions. See In re
M.F., 312 Kan. at 341-42 ("The ultimate burden placed on the
party seeking recognition of the relationship can be discharged by
a preponderance of the evidence, as a 'clear and convincing evi-
dence' standard is not specified in the way it is on rebuttal of the
initial presumption."). Thus, T.T. had the ultimate burden to es-
tablish, by a preponderance of the evidence, that his biological
presumption was founded on the weightier considerations of pol-
icy and logic, including the best interests of the child. The district
court made findings on the Greer factors to determine whether
T.T. met his burden.

As discussed, we review the district court's Greer factor find-
ings for substantial competent evidence. See Peterson v. Ferrell,
302 Kan. 99, 104, 349 P.3d 1269 (2015). The court's findings on
each factor are summarized below. Although the factors refer to
both a "presumed" father and an "alleged" father, the district court
appeared to consider both T.R. and T.T. presumed fathers.

1. Whether the child thinks the presumed father is his or her father and has a
relationship with him: The district court found R.R.'s concept of "father"
was limited due to his young age, but he called both T.R. and T.T. "'Dada"'
and had a relationship with both men. The court found this factor weighed
in favor of T.R. because he had been "far more the committed father to this
point” but agreed T.T. would have been just as committed if given the op-
portunity.

2. The nature of the relationship between the presumed father and child and
whether the presumed father wants to continue to provide a father-child
relationship: The court found this factor favored T.R. because he had "far
more of a father/son relationship than [T.T.]," noting that T.T.'s relationship
with R.R. was based on Mother's decisions. The court concluded that “the
natural relationship, at this time, of father/child lies with [T.R.]."

3. The nature of the relationship between the alleged father and the child and
whether the alleged father wants to establish a relationship and provide for
the child's needs: The court found both T.R. and T.T. wanted to continue
their relationships with R.R. and provide for his needs. The court appeared
to weigh this factor in T.R.'s favor, finding that he had been providing for
R.R. his entire life. The court did note that T.T. also would have done so
had he been given the opportunity.
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4. The possible emotional impact of establishing biological paternity: The
court expressed a belief this factor would have "very little impact” due to
R.R.'s age but found taking away T.R.'s father relationship and giving it to
T.T. would not improve R.R.'s situation or be in his best interests.

5. Whether a negative result regarding paternity in the presumed father would
leave the child without a legal father: This factor did not apply here.

6. The nature of the mother's relationships with the presumed and alleged fa-
thers: The district court found this factor favored T.R. due to the certainty
of Mother's relationship with him. Although Mother and T.R. were in the
process of divorcing, they would continue to co-parent Brother. The court
noted Mother had initially supported T.R. being named R.R.'s father, but
later supported T.T.'s desire to seek legal paternity after her relationship
with T.T. became more serious. The court found the possibility of Mother
and T.T. having additional children together in the future did not outweigh
the certainty of Mother's relationship with T.R.

7. The motives of the party raising the paternity action: The court found T.T.
had "no sinister motives" and assigned no weight to this factor.

8. The harm to the child, or medical need in identifying the biological father:
The court noted T.T. already had been identified as the biological father and
found this factor had no bearing on R.R.'s best interests.

9. The relationship between the child and any siblings from either the pre-
sumed or alleged father: The court found maintaining full brotherhood be-
tween R.R. and Brother weighed in T.R.'s favor.

10. Whether there have been previous opportunities to raise the issue of pater-
nity: The court found T.T. timely filed his petition and assigned no weight
to this factor.

The district court also referenced the additional factors in
Greer that may be considered in determining the best interests of
a child, including "the notoriety of the child's situation in the com-
munity, the stability of the home in which the child will reside, the
child's uncertainty regarding the paternity issue and any other fac-
tors that will maximize the child's opportunity for success in life."
The court found that while both T.R. and T.T. had "the ability to
provide opportunities for a successful life,” the totality of the cir-
cumstances weighed in T.R.'s favor.

T.T. agrees that the district court properly weighed factor 9—
R.R.'s relationship with Brother—in T.R.'s favor. But he claims
substantial competent evidence does not support the district
court's findings in favor of T.R. with respect to the other factors.
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Specifically, he argues the evidence supports a finding of neutral-
ity with respect to factors 1, 2, 3, and 6 and a finding in favor of
him with respect to factors 4, 8, and the additional factors.

To the extent T.T.'s arguments ask this court to reweigh the
evidence, we must decline this invitation. See In re B.D.-Y., 286
Kan. 686, 705, 187 P.3d 594 (2008). And contrary to T.T.'s re-
maining arguments, we find substantial competent evidence sup-
ports the district court's findings that factors 1, 2, 3, and 6 weigh
in T.R.'s favor, given the nature and length of T.R.'s relationship
with R.R. and the certainty of T.R.'s relationship with Mother.
Even if we were to find that T.T. had introduced equally compel-
ling evidence relating to each of these factors, we may not disturb
district court findings supported by substantial competent evi-
dence. See Peterson, 302 Kan. at 106.

T.T.'s arguments alleging a lack of substantial competent evi-
dence to support factor 4 (the possible emotional impact of estab-
lishing biological paternity) and factor 8 (the harm or medical
need in identifying the biological father) fare no better. As dis-
cussed, the district court found that establishing biological pater-
nity would have little emotional effect on R.R. given his age and
that it would not be in R.R.'s best interests to remove T.R.'s status
as father in favor of T.T. The court also noted T.T. already had
been identified as the biological father, so the "harm or medical
need" factor carried little weight in its decision.

T.T. contends the district court erred in assigning minimal
weight to these factors and in limiting its analysis to R.R.'s age at
the time of the hearing. T.T. claims the court should have relied
on these factors to give more weight to his biological connection
with R.R. and focused on how biological paternity can impact a
child throughout his or her life. For support, T.T. cites research on
the emotional impact of establishing biological paternity and the
harm that may result when a child is cut off from a biological par-
ent.

But as noted by the panel, T.T. did not present this research to
the district court, so the court made no factual findings related to
this evidence. As aresult, T.T.'s arguments lack support in the rec-
ord. See State v. Hutto, 313 Kan. 741, 746, 490 P.3d 43 (2021)
(Appellate courts are courts of review and are unable to make fact
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findings.); Smith v. Printup, 254 Kan. 315, 353, 866 P.2d 985
(1993) (assertions in appellate brief are not sufficient to satisfy
inadequacies in record on appeal).

T.T.'s arguments regarding factors 4 and 8 are further under-
mined by the reality that these factors assume the biological father
has not yet been identified. Factor 4 relates to the "possible emo-
tional impact of establishing biological paternity,” while factor 8
addresses the "harm to the child, or medical need in identifying the
biological father." (Emphasis added.) Greer, 50 Kan. App. 2d at
195. The district court appeared to place little weight on these fac-
tors because genetic testing already had identified and established
T.T. as the biological father. And T.T.'s suggestion that R.R.
would suffer harm if he were cut off from a biological parent lacks
support in the record. T.T. and his family testified they intend to
remain in R.R.'s life regardless of the district court's paternity de-
cision. In addition, T.R. testified that if named the legal father, he
would not object to R.R. continuing a relationship with T.T.

Under these circumstances—where the biological father was
known and present in the child's life—there is substantial compe-
tent evidence supporting the district court's findings that factors 4
and 8 carried little, if any, weight.

Finally, T.T. alleges a lack of substantial competent evidence
to support the district court's finding that the additional Greer fac-
tors weighed in T.R.'s favor. T.T. claims the community knows he
is R.R.'s biological father, his home is as stable as T.R.'s home,
and he and his extended family have an equally strong bond with
R.R. as T.R. and his family do. T.T. contends the district court
failed to explain how finding in T.R.'s favor would affect R.R.'s
uncertainty over the paternity issue or maximize R.R.'s oppor-
tunity for success in life. It is worth noting the district court made
no specific findings on each of these factors and did not rely on
them significantly in making its decision. Instead, the court gen-
erally mentioned the factors and concluded that the totality of the
circumstances weighed more in favor of T.R. given how long he
had been parenting R.R. In any event, T.T.'s arguments invite this
court to reweigh the evidence, which we cannot do. See Inre B.D.-
Y., 286 Kan. at 705.
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In sum, we conclude substantial competent evidence supports
the findings made by the district court as it weighed and decided
the competing parental presumptions presented here.

b. Unconscious bias, prejudice, and personal preference

T.T. argues the district court abused its discretion by arbitrar-
ily and unreasonably weighing the competing parental presump-
tions based on unconscious bias, prejudice, and personal prefer-
ence. To demonstrate this alleged bias, T.T. points to several state-
ments in the district court's opinion which he claims show the
court was predisposed to give more deference to the marital pre-
sumption of legitimacy than to his biological connection to R.R.,
regardless of the evidence presented at the hearing:

e "[I]t is the Court's belief that [T.R.] is currently the legal
father of the child."

e "[T]he Court is of the opinion that no evidence presented
at the hearing would compel the Court to believe that it is
in the best interest of the child to undo the current legal
status of [T.R.] as the child's father despite the biology of
the child."

e "It has been this Court's experience, personal and ob-
served, after being involved in many adoptions and other
cases similar to this, that the biology is probably the most
insignificant factor regarding a relationship of a parent
and child that there is. It is the commitment that truly
counts."

e "[S]everal courts, including those in Kansas have applied
a presumption of legitimacy of a child born in wedlock as
being one of the strongest presumptions known to the
law."

e "[T]he Court adopts that presumption as not being over-
come by any of the evidence presented by [T.T.] in re-
gards to the best interest of the child."

The district court's comments, when read in isolation, could
give an impression of bias against T.T. But when the opinion is
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read in its entirety, it reflects the court properly based its ruling on
the Greer factors, not on a preferential view of the marital pre-
sumption. The district court correctly recognized T.R.'s presump-
tion was first in time because he was married to Mother when R.R.
was conceived and born and that T.T., as the party later seeking to
establish paternity, bore the burden of "going forward with the ev-
idence." See K.S.A. 2022 Supp. 23-2208(b). The district court
also properly cited current Kansas law on the presumption of le-
gitimacy. See In re M.F., 312 Kan. at 340 (citing Bariuan v. Bar-
iuan, 186 Kan. 605, Syl. 1 3, 352 P.2d 29 [1960]) (The "ancient
presumption of the legitimacy of a child born in wedlock is one of
the strongest presumptions known to the law."). And the district
court's comment about biology being an insignificant factor was
not made in reference to T.T.'s biological connection to R.R. In-
stead, the comment related to the court's belief in "the assertions
of [T.R.] and his family that the biology of the child does not mat-
ter to them."

Throughout its opinion, the district court referenced the par-
ties' competing presumptions of paternity and addressed its obli-
gation to proceed as outlined in Greer and its duty to consider the
Greer factors in determining R.R.'s best interests. Significantly,
the court expressly denied relying on the presumption of legiti-
macy in making its decision:

"The last consideration that the Court is going to address, and would like to
make clear that whether or not it is a valid consideration, the Court would make
the decision of legal paternity to [T.R.] without it. The Farbo vs. Greer [c]ourt
discusses the fact that several courts, including those in Kansas have applied a
presumption of legitimacy of a child born in wedlock as being one of the strong-
est presumptions known to the law. In reviewing the case, the Court is not certain
as to the Court of Appeals positions regarding the legitimacy of this presumption
at this time. In reading Farbo v. Greer, the Court believes that it still exists de-
spite the clear right of biological father to attack the presumption in consideration
of the child's best interest. The Court just wishes to note that this presumption, if
it is still accepted as the common law of our State, does weigh in favor of [T.R.]
and the Court adopts that presumption as not being overcome by any of the evi-
dence presented by [T.T.] in regards to the best interest of the child. Again, the
Court wants to emphasize that it would have made the same decision regardless

of the application of this presumption based upon the best interest of the child
and the factors set out above." (Emphasis added.)
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And in denying T.T.'s motion to alter or amend, the district
court judge again reiterated his decision was based on the Greer
best-interest factors and denied he was influenced by any bias
against T.T. or in favor of T.R.:

"Certainly, | gave [T.T.] the full benefit of his presump-
tion. It was never a ruling that his presumption couldn't
overcome the presumption of [T.R.]. It was totally a ques-
tion of which presumption was weightier for the best in-
terest of the child.”

"1 did bring up the presumption of legitimacy, and | made
it clear in my opinion, I want to make it clear now that my
decision was made in favor of [T.R.] without the pre-
sumption of paternity—or legitimacy. | think from the
Greer case that the presumption of legitimacy is still a
valid factor to be considered by the court, but | want to
make it clear that, even if it's not, my decision would have
been the same as to the best interest of the child without
that presumption of legitimacy."

"For all practical purposes, [T.R.] is the father of the child
legitimately unless this court changed that. He's on the
birth certificate. He was married to the mother at the time
of the child's birth, and | certainly have given [T.T.] the
full opportunity to present his case to the court as to why
it would be in the best interest to accept his presumption
of paternity pursuant to biology, and I also considered the
relationship that he developed with the child through ba-
sically the consent of the mother and weighed all of that
against the presumption of [T.R.] and the relationship that
he has developed with the child.”

"In this case, we have two fathers that want to be the fa-
ther. They both have a presumption that is valid. |
weighed the best interest of the child against the—I guess
in light of those presumptions and made the decision that
is in the best interest of the child that [T.R.] continue to
be the father.”
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"I had to apply all the factors and make a decision based
on those factors, and certainly several of those factors are
weighed against [T.T.], but | gave him a full benefit of a
full hearing and the decision is made totally on the best
interest of the child, and everything that's unfair to [T.T.]
would be equally unfair to [T.R.] if | had made the deci-
sionin [T.T.]'s favor."

"But | also want to make it clear that my opinion is not
based on [T.T. having an affair with Mother]. It's not
based on bias toward [T.T.] as a result of that. I'm still
looking, as required in Greer, at what's the best interest of
the child moving forward."

"I completely indicated when | brought [T.T.'s affair with
Mother] up that I put no weight on that. | actually think
the law probably would allow me to, but I put no weight
on that. | put no weight on the fact that he was an inter-
loper into an existing relationship. | read some cases that
are kind of old bring that up, bring that exact point up, but
I'm not using any of that in my decision here today. I'm
taking totally the best interest of the child moving for-
ward. | didn't give any more weight to the paper than |
gave to the biology. | totally looked at the best interest of
the child from this point forward based under all the cir-
cumstances."

Based on a comprehensive and careful review of the record,

we conclude the district court properly weighed the parties' com-
peting presumptions of paternity—without bias or prejudice—by
following the KPA's statutory scheme and the guidance set forth
in Greer.

Conclusion

The evidence presented at the hearing left the district court

with an impossible decision. T.T. and T.R. were both good fathers
who loved R.R. and wanted to be in his life. Both would provide
R.R. with a stable and supportive home. Substantial competent ev-
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idence supports the district court's conclusion that T.R.'s presump-
tion of paternity is based on "the weightier considerations of pol-
icy and logic, including the best interests of the child." See K.S.A.
2022 Supp. 23-2208(c). As a result, we cannot say that the district
court abused its discretion in making its decision.

Judgment of the Court of Appeals affirming the district court
is affirmed. Judgment of the district court is affirmed.

* * *x

STEGALL, J., dissenting: Today's decision begins, "[t]he Kan-
sas Parentage Act (KPA), K.S.A. 2022 Supp. 23-2201 et seq., rec-
ognizes claims of parentage based on genetics, adoption, and other
circumstances giving rise to statutory presumptions of parentage."
317 Kan. 691, 692, 538 P.3d 838 (2023). As | have previously
explained in a series of parentage cases, this is contrary to the plain
language of the statute and turns policies established by our Leg-
islature upside-down.

Over the past several years, a majority of this court has con-
jured the idea of a "presumption of parentage," injected it into
Kansas statutes, and then acted as though it was there all along.
But no matter how many times the majority repeats the phrase and
uses it to subvert the plain language of the Kansas Parentage Act,
it still doesn't appear in our law—either in letter or spirit. "There
is simply no such thing as a presumption of parenthood in Kansas
law. There is only a presumption of paternity or maternity." In re
Adoption of T.M.M.H., 307 Kan. 902, 932, 416 P.3d 999 (2018)
(Stegall, J., concurring and dissenting).

Our court's habitual ignoring of the distinction between
parenthood or parentage (a legal determination) on the one hand,
and paternity or maternity (a factual determination grounded in
biological reality), on the other, is the root of the problem. "For-
gotten™ by today's majority "is the clear statutory statement that
the parent-child relationship is exclusively defined as the 'legal re-
lationship existing between a child and the child's biological or
adoptive parents.” 307 Kan. at 933 (Stegall, J., concurring and
dissenting) (quoting K.S.A. 2016 Supp. 23-2205). "The ordinary
meaning of the words chosen by our Legislature establishes that
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the presumptions of paternity in the KPA are aimed at determining
whether a biological relationship exists." 307 Kan. at 930 (Stegall,
J., concurring and dissenting). "[U]nder any accepted mode of
statutory interpretation, the notion that the plain language of the
Kansas Parentage Act means that a person not biologically related
to a child can 'become' a biological parent is untenable." In re
M.F., 312 Kan. 322, 354, 475 P.3d 642 (2020) (Stegall, J., dissent-
ing); Inre W.L., 312 Kan. 367, 385, 475 P.3d 338 (2020) (Stegall,
J., dissenting) (same). But once more, this is the road the majority
chooses to travel today.

I would instead reverse course on this court's misguided inter-
pretations of the Kansas Parentage Act, reverse the judgment of
the district court, and remand this matter for further proceedings
under a proper understanding of the statute.

WILSON, J., joins the foregoing dissenting opinion.
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No. 123,723
STATE OF KANSAS, Appellee, v. MELISSA C. LOWE, Appellant.

(538 P.3d 1094)
SYLLABUS BY THE COURT

1. TRIAL—Jury Instructions—Lesser Included Offense Instruction—Deter-
mination Whether Factually Appropriate. To determine whether a lesser in-
cluded offense instruction is factually appropriate, a court must consider
whether there is some evidence, viewed in a light most favorable to the de-
fendant, emanating from whatever source and proffered by whichever party,
that would reasonably justify the defendant's conviction for that lesser in-
cluded crime.

2. SAME—Lesser Included Offense Instruction—Error of District Court if
Fail to Sua Sponte Give Lesser Included Instruction if Legally and Factu-
ally Appropriate. A district court commits instructional error by failing to
sua sponte give a lesser included offense instruction that is both legally and
factually appropriate. On appeal, to obtain reversal of a conviction based on
that error, a defendant who has failed to request the instruction bears the
burden to firmly convince the reviewing court the jury would have reached
a different verdict had that instructional error not occurred.

Review of the judgment of the Court of Appeals in an unpublished opinion
filed November 23, 2022. Appeal from Sedgwick District Court; STEPHEN J.
TERNES, judge. Oral argument held September 15, 2023. Opinion filed December
1, 2023. Judgment of the Court of Appeals affirming the district court is affirmed
on the issue subject to review. Judgment of the district court is affirmed.

Carol Longenecker Schmidt, of Adrian and Pankratz, P.A., of Newton, ar-
gued the cause and was on the briefs for appellant.

Lance J. Gillett, assistant district attorney, argued the cause, and Noelle
Relph, legal intern, Marc Bennett, district attorney, and Derek Schmidt, attorney
general, were on the brief for appellee.

The opinion of the court was delivered by

BILES, J.: Melissa Lowe seeks review of a Court of Appeals
decision affirming her felony conviction for aggravated assault
with a deadly weapon after an incident involving her ex-husband's
girlfriend. See State v. Lowe, No. 123,723, 2022 WL 17172123,
at *3-4 (Kan. App. 2022) (unpublished opinion). Lowe argues the
district court should have instructed a jury on simple assault, a
misdemeanor, as a lesser included offense. We agree with her on
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that, but this ultimately does not end the matter in her favor be-
cause we also hold this failure did not amount to clear error—the
required standard. See K.S.A. 2022 Supp. 22-3414(3) ("No party
may assign as error the giving or failure to give an instruction,
including a lesser included crime instruction, . . . unless the in-
struction or the failure to give an instruction is clearly errone-
ous."). Thus, we must affirm her conviction despite our disagree-
ment with the panel's analysis. See State v. McCroy, 313 Kan. 531,
539, 486 P.3d 618 (2021) (affirming Court of Appeals' decision as
right for the wrong reason).

FACTUAL AND PROCEDURAL BACKGROUND

Lowe and her ex-husband were in a custody dispute involving
their two teenage daughters that created animosity between Lowe,
her ex-husband, and his girlfriend, Mary Logsden. Lowe and her
ex-husband shared custody of their daughter A.L., while their
other daughter, E.L., lived with Lowe.

On June 30, 2019, Lowe dropped A.L. off at Plagens Park in
Haysville for her softball game. Lowe and E.L. went shopping.
Logsden and her daughter K.M. watched A.L. play. After the
game, Logsden, A.L., and K.M. walked to the parking lot where
Lowe waited with E.L. to pick up A.L. At trial, Logsden claimed
Lowe "completely stared me down." Lowe told investigators
Logsden called her "a fucking bitch."

After A.L. got into Lowe's car, Logsden and her daughter
walked away as Logsden pulled a wagon loaded with softball gear
through the gravel parking lot. Logsden said she heard tires spin-
ning and saw Lowe's vehicle approaching. According to Logsden
and K.M., it came "[v]ery close" in a way that "if [Logsden] had
a belt on that day, it would have scraped [the] car." Logsden called
the police.

The State charged Lowe with aggravated assault with a deadly
weapon, for her use of the car. At trial various eyewitnesses testi-
fied, and Lowe's statements to investigators were introduced as
evidence through a detective who interviewed her.

Logsden testified the “car was coming at" her, estimating the
vehicle was travelling 5-10 miles per hour and going faster than
cars typically drive through the lot. She acknowledged animosity
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due to the custody case but denied provoking Lowe. She rejected
defense counsel's assertion she struck or punched the car.

K.M. offered similar testimony: "So we were just walking. |
was right behind my mom I hear tires spin and a car came by
my mom really close to my mom." K.M. said the car "just like
swerved over  and then took off, and | just heard tires spinning
both times." Her mom touched the automobile, "like trying to push
herself away from it because it was that close. She didn't want to
get hit."

An eyewitness, Brandon Burleson, testified he was behind
Logsden and K.M. as Lowe left the parking lot. He testified the
car "tried to hit the group of people that was walking." He told the
jury: "[T]he car swerved. Then it got back over and went out of
the parking lot; so | mean, there was plenty of room for that not to
have happened.” He agreed "[i]t was a visible deviation" from her
path to drive toward Logsden and said that the vehicle was going
"a little bit faster than a parking lot should have been." He thought
he saw Lowe laughing as she drove by.

A.L. testified she was "pretty sure like there was something
going on I just remember my mom saying something and
then her swerving." She added, "[Lowe] just kind of swerved to-
ward[] [Logsden]. It was kind of close, but then after that [I] just
heard [Logsden] hit the car." During cross-examination, A.L.
acknowledged Logsden said something to Lowe, but was unsure
what was said. She also agreed she was on her phone answering
snapchats when the incident occurred.

E.L. testified that when A.L. came out with Logsden and
K.M., "[m]y mom lifted up the front seat of the driver's side to
let my sister inthe back.  [Logsden] said some choice words to
my mother"—"something about a fat F'ing cow." She said her
mother did not seem upset by the comment; "She laughed about
it." But she also said her mom texted her dad later in the day that
"it was not okay to call her that in front of her children.” E.L. tes-
tified Logsden flipped off her mother. She acknowledged the car's
tires spun in the gravel, but explained, "it's just my mom's car is
fast." She said she could see the car's speedometer from where she
was sitting and said "[i]t wouldn't have gone over like 15." She
also said she did not think the car was close to hitting Logsden,
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and she disagreed with the characterization that if Logsden were
wearing a belt, it would have scratched the car. She said she saw
nothing out of the ordinary, like someone chasing after the car or
yelling for them to stop, after passing by Logsden.

Detective Justin Hehnke, who interviewed Lowe, testified she
admitted her car's tires spun in the gravel but claimed this hap-
pened because it was a new car she was still getting used to. She
denied driving toward Logsden, saying she drove straight out of
the parking lot. She also claimed Logsden "had stepped out about
two or three feet in the direction of her car and hit her car with her
hand." Lowe acknowledged Logsden's language upset her, and
"she ended up eventually sending a text message to her ex-hus-
band stating that she didn't appreciate [Logsden] making com-
ments in front of the girls like that." She also admitted she flipped
off Logsden while she was leaving the parking lot.

During a jury instruction conference, Lowe's counsel did not
object to the State's proposed instruction on aggravated assault or
request simple assault as a lesser included offense of the charged
crime. The aggravated assault instruction given to the jury read:

"To establish this charge, each of the following claims must be proved:

"1. The defendant knowingly placed [Logsden] in reasonable apprehension of
immediate bodily harm.

"2. The defendant did so with a deadly weapon.

"3. This act occurred on or about the 30th day of June, 2019 in Sedgwick County,
Kansas.

"No bodily contact is necessary.

"A deadly weapon is an instrument which, from the manner in which it is used,
is calculated or likely to produce death or serious bodily injury. An object can be
a deadly weapon if the user intended to convince a person that it is a deadly
weapon and that person reasonably believed it to be a deadly weapon."

During closing arguments, Lowe's attorney did not dispute
whether the car qualified as a deadly weapon. Instead, the defense
centered on whose version of the incident was true—more specif-
ically, whether Lowe had swerved at Logsden. The jury found
Lowe guilty of aggravated assault. The district court sentenced her
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to an underlying sentence of 12 months but granted her 24 months'
probation.

Lowe appealed, arguing insufficient evidence supported her
conviction, and that the district court clearly erred by omitting an
unrequested jury instruction on a lesser included crime of simple
assault. The panel rejected both challenges. Lowe, 2022 WL
17172123, at *1.

She petitioned this court to review the instructional issue,
which we granted. She did not seek review on her evidence suffi-
ciency argument, so that much is settled. See Supreme Court Rule
8.03(i)(1) (2023 Kan. S. Ct. R. at 59). Jurisdiction is proper. See
K.S.A. 20-3018(b) (providing for petitions for review of Court of
Appeals decision); K.S.A. 60-2101(b) (Supreme Court has juris-
diction to review Court of Appeals decisions upon petition for re-
view).

ANALYSIS

On the lesser included crime instructional issue, the panel
sided with the State's argument that the omitted instruction was
factually inappropriate. The panel noted the only evidence at trial
showed an encounter between Lowe and Logsden while Lowe was
in her car. It observed Lowe's defense "was not that she did not
use a car, but that she did not commit an assault at all." Lowe,
2022 WL 17172123, at *4. It interpreted her defense to mean she
did not commit a crime because she simply drove away, even if
angrily, after Logsden allegedly insulted her. The panel con-
cluded, based on the evidence, that Lowe either committed aggra-
vated assault with a deadly weapon "or no crime at all." 2022 WL
17172123, at *4.

The State did not cross-petition for review of the panel's hold-
ing that a simple assault instruction was legally appropriate, so we
consider first the panel's analysis of the unrequested instruction's
factual appropriateness. See State v. Berkstresser, 316 Kan. 597,
601, 520 P.3d 718 (2022) ("The State chose not to dispute that an
instruction for the misdemeanor crime would have been legally
appropriate, so our focus is drawn to factual appropriateness.”);
Supreme Court Rule 8.03(b)(6)(C)(i) (2023 Kan. S. Ct. R. at 56)
("The Supreme Court will not consider . . . issues not presented or
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fairly included in the petition for review."); cf. State v. Nelson,
224 Kan. 95, 97, 577 P.2d 1178 (1978) ("A simple assault is a
lesser included offense of aggravated assault with a deadly
weapon.").

Standard of review

"A legally appropriate lesser included offense instruction
must be given when there is some evidence, viewed in a light most
favorable to the defendant, emanating from whatever source and
proffered by whichever party, that would reasonably justify the
defendant's conviction for that lesser included crime."
Berkstresser, 316 Kan. at 601. Our review for factual appropriate-
ness is de novo. State v. Love, 305 Kan. 716, 736, 387 P.3d 820
(2017).

The omitted instruction was factually appropriate.

Under K.S.A. 2022 Supp. 22-3414(3), a lesser included of-
fense instruction is factually appropriate so long as "some evi-
dence . . . would reasonably justify a conviction of some lesser
included crime." It is a trial court's duty to evaluate the evidence
and provide an instruction when appropriate. "This duty to instruct
applies even if the evidence is weak or inconclusive." State v. Rob-
erts, 314 Kan. 835, 852, 503 P.3d 227 (2022). "Providing lesser
included offense instructions allows a jury to consider the full
range of possible verdicts supported by the evidence." 314 Kan. at
852.

The State charged Lowe with aggravated assault under K.S.A.
2018 Supp. 21-5412(b)(1). That subsection defines this crime as
"assault, as defined in subsection (a), committed . . . [w]ith a
deadly weapon." Subsection (a) defines assault as "knowingly
placing another person in reasonable apprehension of immediate
bodily harm.” K.S.A. 2018 Supp. 21-5412(a).

Berkstresser presents an analogous question. It dealt with
whether a misdemeanor fleeing or attempting to elude a police of-
ficer was a factually appropriate lesser included offense to the
charged offense of felony fleeing or attempting to elude.
Berkstresser, 316 Kan. at 603. The Berkstresser court recited the
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five elements of the felony crime and noted "the first four ele-
ments standing alone constitute misdemeanor fleeing." 316 Kan.
at 604. The fifth charged element was "'[t]he defendant engaged
in reckless driving.” 316 Kan. at 604. It then noted the
Berkstresser panel below "looked to whether some evidence
showed Berkstresser ‘did not drive [recklessly]." 316 Kan. at 604.
But this court on review rejected that approach because doing so
would extend the analysis "beyond deciding whether the evidence
presented could satisfy the misdemeanor offense's statutory ele-
ments." 316 Kan. at 604. Ultimately, "the record contain[ed] am-
ple support to reasonably justify a misdemeanor conviction" of the
lesser crime. 316 Kan. at 604. The same is true here.

In Lowe's case, the only difference between aggravated as-
sault and simple assault is the deadly weapon element, which is
not statutorily defined. But our caselaw has filled that gap. In State
v. Hanks, 236 Kan. 524, 694 P.2d 407 (1985), superseded by stat-
ute on other grounds as stated in State v. Robinson, 303 Kan. 11,
363 P.3d 875 (2015), the court interpreted the term by relying on
the dictionary definition. 236 Kan. at 537 (citing Black's Law Dic-
tionary 487 [4th ed. 1968]). The Hanks court held: "A deadly
weapon is an instrument which, from the manner in which it is
used, is calculated or likely to produce death or serious bodily in-
jury." 236 Kan. at 537 (aggravated battery case; noting "[b]attery
committed with a deadly weapon is aggravated battery"). This is
a factual question, meaning the determination of whether Lowe's
car constituted a deadly weapon under the circumstances was a
jury question. See State v. Whittington, 260 Kan. 873, 878, 926
P.2d 237 (1996).

Admittedly, the test for determining whether something is a
deadly weapon may present an objective or subjective component,
depending on the crime. Compare 260 Kan. at 878 (aggravated
battery; employing an objective test: "an instrument which, from
the manner in which it is used, is calculated or likely to produce
death or serious bodily injury™), with State v. Deutscher, 225 Kan.
265, 270-71,589 P.2d 620 (1979) (aggravated assault; holding "an
unloaded revolver which is pointed in such a manner as to com-
municate to the person threatened an apparent ability to fire a shot
and thus do bodily harm is a deadly weapon within the meaning
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expressed by the legislature in the assault statutes™); State v. Gra-
ham, 27 Kan. App. 2d 603, 606-07, 6 P.3d 928 (2000) (aggravated
assault; noting a test is subjective under Deutscher). But that dis-
tinction would be immaterial here because Lowe does not contest
the aggravated assault jury instruction.

We hold there was sufficient evidence to support Lowe's con-
viction for aggravated assault, which necessarily means an in-
struction on simple assault was factually appropriate—regardless
of her defense theory. The jury should have been given the option
of choosing between simple and aggravated assault, even if she
did not request the lesser instruction. See Roberts, 314 Kan. at 852
(holding a trial court has a duty to provide a legally and factually
appropriate instruction); State v. Williams, 303 Kan. 585, 599, 363
P.3d 1101 (2016) (holding that a lesser included offense instruc-
tion is not foreclosed even if it is inconsistent with either the evi-
dence presented by the defense or the theory advanced by the de-
fense).

The district court erred by omitting a simple assault instruc-
tion and the panel erred when holding: "There was no evidence
presented to show that Lowe committed a simple assault, meaning
an assault without the vehicle." Lowe, 2022 WL 17172123, at *4.
The Lowe panel repeated the same mistake as the Berkstresser
panel. Berkstresser, 316 Kan. at 604 (concluding the panel erred
by holding a misdemeanor instruction was factually inappropriate
because no evidence showed the defendant "did not drive [reck-
lessly],"" which was the element "that elevates the offense to a fel-

ony").
This error is not reversible.

The next question is whether the failure to give the unre-
quested instruction was reversible error under K.S.A. 2022 Supp.
22-3414(3). Lowe concedes she did not request a simple assault
instruction or otherwise object to the district court's instructions.
The clear error standard requires a reviewing court to decide
whether it is firmly convinced the jury would have reached a dif-
ferent verdict had the error not occurred. We make that determi-
nation de novo based on the entire record, and Lowe bears the
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burden to establish reversibility. See State v. Bentley, 317 Kan.
222, 242, 526 P.3d 1060 (2023).

Here, the jury rejected Lowe's version of events that denied
swerving her car toward or close to Logsden. And depending on
how it interpreted her intention, it was a question for the jury to
determine whether her actions turned the car into a deadly
weapon. But nothing in the record establishes the jury would have
reached a different result, especially given the conflicting versions
requiring multiple credibility determinations. In the end, the jury
found the witnesses' accounts that Lowe swerved her car towards
Logsden credible enough to find her guilty beyond a reasonable
doubt, including testimony from a non-family eyewitness who
agreed Lowe's car "tried to hit the group of people that was walk-
ing" by swerving her car towards them by making "a visible devi-
ation" from her path before getting back over and leaving the park-
ing lot and emphasizing "“there was plenty of room for that not to
have happened."”

Based on the evidence in this record, we are not firmly con-
vinced the jury would have reached a different verdict had the dis-
trict court given a simple assault instruction.

Judgment of the Court of Appeals affirming the district court
is affirmed on the issue subject to review. Judgment of the district
court is affirmed.

* % *

STEGALL, J., dissenting: The facts of this case resemble a
classic "roll up"—often portrayed in popular culture as a slow ve-
hicle roll next to a group of people intended, variously, to bully,
intimidate, or impress. See Urban Dictionary, https://www.ur-
bandictionary.com/define.php?term=rolled+up+on (defining
"rolled up on" as pulling up next to someone in a vehicle "in order
to intimidate™); see also United States v. Bowra, No. CR 16-161,
2018 WL 1244521, at *7 (W.D. Pa. 2018) (unpublished opinion)
(law enforcement testimony about the common practice, when
surveillance is not possible, of using a "'marked police car" to
"roll up on™ suspects to "'ID them and see what's going on™);
Dazed and Confused (Universal Pictures 1993) ("Alright, alright,
alright.").
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Bad blood gave rise to flaring tempers between an ex-wife
(the defendant) and her ex-husband's current girlfriend. Those
tempers turned into an argument and name-calling in the parking
lot following a girls' softball game. As she left, the defendant
"rolled up" on the girlfriend—steering her car close enough that
multiple people testified the victim slapped or hit the car in retort.
The defendant then sped away amidst a flurry of shouts and raised
fingers. Not anyone's finest moment, certainly. Unacceptable be-
havior in a civilized society, yes. But was it assault with a deadly
weapon? That is the question.

And this is the question the jury was never given a chance to
fairly consider. Here, | agree with the majority that a lesser-in-
cluded instruction for simple assault should have been given. 317
Kan. at 713-14, 720. The jury was told the issue was all or noth-
ing—either the defendant assaulted the victim with a deadly
weapon or the defendant did nothing wrong. For this reason, | dis-
agree with the majority's consideration of reversibility—that is,
was the failure to give the jury a middle option clear error?

In weighing this crucial question, appellate judges are tasked
to decide whether we are firmly convinced that had the lesser in-
cluded instruction been given, the result would have been differ-
ent. 317 Kan. at 720. But nowhere in our caselaw are we given
guidance on how, precisely, we are to undertake that task. Are ap-
pellate judges to place themselves in the jury box? It would seem
not, as this may require an exercise in appellate fact-finding. | am
left instead to simply consider the law's explicit description of the
jury function more generally.

The American jury system entrusts jurors with a more nu-
anced role than mere algorithmic guilt-or-innocence determina-
tions. Indeed, while the jury function is often short-handed as
"fact-finding," this description too often elides and disguises the
jury's humanizing impact on mechanical applications of the law.
Juries represent the deliberative sense of one's neighbors and
peers. They establish and enforce community standards and norms
of behavior that cannot always be cleanly captured by legal doc-
trines, elements of crimes, and black letter law. "Juries provide a
buffer between government and the individual. They humanize
the law." Dann, Free the Jury, Litigation, at 5 (Fall 1996). Juries



vot. 317 SUPREME COURT OF KANSAS 723

State v. Lowe

"make available the commonsense judgment of the community"
which can both set behavioral boundaries for members of the com-
munity and "guard against the exercise of arbitrary power" in the
hands of more formal actors in the judicial drama. Taylor v. Lou-
isiana, 419 U.S. 522, 530, 95 S. Ct. 692, 42 L. Ed. 2d 690 (1975);
see also 1 Holdsworth, A History of English Law 349 (3d ed.
1922) (The jury system grounds "rules of law to the touchstone of
contemporary common sense."). Most long-time observers of ju-
ries in action understand that very often, "juries feel, 'There, but
for the grace of God, go I."" Ericsson, Raising Skeletons and Ob-
jections Deposition Defense Strategy, Brief, at 40 (Spring 1986).
And here, by failing to give the jury the option of simple assault,
the trial court deprived the defendant of her right to the "benefit
of the . . . judgment of the community." Lockhart v. McCree, 476
U.S. 162, 175, 106 S. Ct. 1758, 90 L. Ed. 2d 137 (1986).

With this critical function in mind, I must consider my own
long experience with Kansas juries and how they faithfully exe-
cute this duty. And so doing, | am left with the strong feeling that
most Kansas jurors would—considering the totality of the rec-
ord—have opted to convict the defendant of simple assault if
given that option. Most Kansas jurors would see the defendant's
behavior as worthy of criminal sanction but would not have "made
a felony case" of it. Weighing all of this, I am firmly convinced
that had an instruction for simple assault been given, the result
would have been different. | would reverse the defendant's con-
viction and remand for a new trial.

LUCKERT, C.J., and WALL, J., join the foregoing dissent.
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No. 125,621
In the Matter of TARISHAWN D.D. MORTON, Respondent.
(538 P.3d 1073)
ORIGINAL PROCEEDING IN DISCIPLINE
ATTORNEY AND CLIENT—Disciplinary Proceeding—Published censure.

Original proceeding in discipline. Oral argument held September 13, 2023.
Opinion filed December 1, 2023. Published censure.

Gayle B. Larkin, Disciplinary Administrator, argued the cause and was on
the brief for the petitioner.

Tarishawn D.D. Morton, respondent, argued the cause and was on the brief
pro se.

PER CURIAM: This is an attorney-discipline proceeding against
the respondent, Tarishawn D.D. Morton, of Colorado Springs, Colo-
rado. Morton received her license to practice law in Kansas in July
2016.

On June 16, 2022, the Disciplinary Administrator's office filed a
formal complaint against Morton alleging violations of the Kansas
Rules of Professional Conduct (KRPC). Morton answered the formal
complaint on July 15, 2022.

On August 23, 2022, Morton appeared pro se at the complaint
hearing before a panel of the Kansas Board for Discipline of Attorneys.
After the hearing, the panel determined that Morton had violated
KRPC 7.1(a) (communication concerning a lawyer's services) (2023
Kan. S. Ct. R. at 423), KRPC 8.1 (bar admission and disciplinary mat-
ters) (2023 Kan. S. Ct. R. at 431), KRPC 8.4(c) (conduct involving
dishonesty, fraud, deceit, or misrepresentation) (2023 Kan. S. Ct. R. at
433), and KRPC 8.4(g) (conduct that adversely reflects on the lawyer's
fitness to practice law) (2023 Kan. S. Ct. R. at 433). The panel set forth
its factual findings, legal conclusions, and recommended discipline in
a final hearing report. The relevant portions of that report are set forth
below.

FACTUAL AND PROCEDURAL BACKGROUND

"Findings of Fact

"The hearing panel finds the following facts, by clear and convincing evidence:
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"8. The respondent is a Colorado resident. She has not passed the Colorado bar
examination, but scored high enough on the Uniform Bar Examination in Colorado to
apply for and obtain a Kansas license to practice law under Supreme Court Rule 709A,
and she was admitted on July 8, 2016. Respondent lives in Colorado and rents an office
in Overland Park, Kansas, with a mail drop and a conference room for use on those
occasions when she travels to Kansas. According to respondent's testimony, she has
never lived in Kansas, and has visited the Kansas office approximately ten times in con-
nection with her practice.

"Website

"9. In November 2020, Brandan Davies of Roth Davies, LLC, discovered that
the respondent had copied significant portions of content from his firm's website and
pasted that content onto her website, www.attorneytmorton.com. In at least one place,
the respondent included Roth Davies' name and telephone number on her website.

""10. As a result of the respondent's actions, when the term 'Roth Davies' was in-
cluded in an Internet search, the respondent's website appeared in the results.

"11. On November 17, 2020, Mr. Davies sent the respondent a letter by certified
mail and an email message, asking the respondent to remove the Roth Davies content
from her website. The initial email provided:

'It has come to my attention that over 20% of your website (https:/Amww.attorney-
tmorton.com/) is a direct copy or ever-so-slightly altered content from our law firm's
website. In fact, some of our firm's name and telephone number is [sic] currently on
your site due to the poorly executed copy paste job. We have spent a lot of time and
money in [sic] developing our site and copying the site has affected our search rankings
adversely. Kindly remove any [sic] of the duplicate content from your site. Our website
company will be running a report Friday to check your site for duplicate content.'

The respondent did not respond to Mr. Davies' communications. A week later, Mr.
Davies again demanded that the respondent remove the duplicate content by email mes-
sage. Again, the respondent did not respond to Mr. Davies' communication. Respondent
asserts that she did not receive Mr. Davies' communications.

"12. OnJanuary 11, 2021, Mr. Davies filed a complaint against the respondent
with the Office of the Disciplinary Administrator, after which respondent deactivated
her website.

"13. As of July, 2021, it was discovered that the respondent had reactivated her
former website, though it has now been substantially reduced to address the issues dis-
cussed below.

"14. The 2020-2021 website contained the following intentional misrepresenta-
tions by the respondent:

The website contained copied substantial portions of the Roth Davies website, in-
cluding anumber of references to the firm of Roth Davies, that firm's telephone number,
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areas of expertise, and courts where the firm practices, as well as several case law sum-
maries developed by Roth Davies, making it appear that the work was the product of
respondent’s labors and expertise. It is unknown what and how many clients (if any)
were misled into believing there was some identity between respondent and Roth Da-
vies, and how many clients (if any) were deterred from proceeding further after seeing
the confusion between the two firms;

On the website, the respondent identified herself as an experienced attorney prac-
ticing in the areas of criminal defense, sex crimes, and personal injury. However, the
respondent had limited experience practicing law. In fact, according to the respondent's
2019 Colorado 'on-motion' bar application and according to the respondent's supple-
mental response to the complaint and Kansas bar application, the respondent worked
full-time for El Pueblo Boys and Girls Ranch and practiced law during the evenings and
weekends; and

On the website, the respondent made it appear that she was a member of the John-
son County Bar Association (JCBA), the Kansas Bar Association (KBA), and the
American Bar Association (ABA). The respondent's statements regarding her member-
ships with bar associations were false.

I.  Therespondent has not been a member of the JCBA since 2017.

ii.  The respondent was a complimentary member of the KBA immediately after
her admission in 2016. However, when her free membership expired on June 30, 2017,
she did not join the KBA.

iii. The respondent has been a member of the ABA, off and on, during her six-
year career. But, in 2020, when the website was live, the respondent was not a member
of the ABA. The respondent has not been a member of any section of the ABA since
2018.

IV. Contrary to the information the respondent included on her website, in re-
sponse to question 6 on the respondent's 2019 ‘on-motion' Colorado bar application, the
respondent stated that she had never been a member of a bar association.

On the website, the respondent stated that she received an A/V rating from the
Martindale-Hubbell attorney-rating service. Respondent has not received an A/V rating
from Martindale-Hubbell.

The website claimed respondent was experienced in criminal cases, whereas in her
response to the complaint, she admitted she had no criminal cases in November, 2020,
and had handled only one before that.

"Kansas Bar Application

""15. On March 2, 20186, the respondent applied to take the Kansas bar examina-
tion. The application form required the respondent to disclose ten years of employment
history. Because the respondent filed her Kansas bar application on March 2, 2016, she
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was required to disclose her employment history from March 2, 2006, through March
2,2016.

"16. The respondent's employment history included on her Kansas bar application
varied from the employment history reported on the Colorado bar applications discussed
below. Most importantly, on the respondent's Kansas bar application, the respondent
failed to disclose her employment with the Boys and Girls Club. As a result, when con-
sidering the respondent's bar application, the Board of Law Examiners in Kansas was
unaware, and unable to inquire to determine, that she had been terminated from her em-
ployment with Boys and Girls Club for misconduct.

"17. The panel concludes that, despite her protestations to the contrary, re-
spondent intentionally omitted, in her Kansas bar application, reference to her
erstwhile employment with the Boys and Girls Club, as she managed to recall
and list her employment with the temporary agency which placed her at the Boys
and Girls Club, with its dates immediately prior to her actual employment with
the Boys & Girls Club, while omitting that later employment. This intentional
misrepresentation kept the Kansas Board of Law Examiners from checking into
that employment, which likely would have led to the disclosure of respondent's
fraud during that employment, discussed below.

"18. In addition to failing to disclose her employment with the Boys and
Girls Club on the Kansas bar application, the respondent also failed to disclose
employment with Colorado State University-Pueblo and Crystal Specialties, Inc.

"19. In her Kansas bar application, respondent stated 'none' in response to
the question whether she had ever received any licenses, when in fact, she had
been licensed as a special education director and as a temporary teacher.

"Boys and Girls Club

""20. Respondent was employed by the Boys and Girls Club of Colorado
first as an independent contractor through a temporary agency, and then on Sep-
tember 10, 2007 as a permanent employee. Her position at Boys and Girls Club
was Controller, at an annual salary of $35,000.

"21. In December, 2007, respondent went to her supervisor at Boys and
Girls Club, James Sullivan (the Executive Director) and presented him for his
signature a Boys and Girls Club check for $3,000.00, which respondent had pre-
pared for delivery to Sam's Club, a supplier to the Boys and Girls Club. Mr.
Sullivan signed the check and returned it to respondent.

""22. The respondent then went to Sam's Club and cashed the $3,000 check
at Sam's Club which was issued as a payment of the Boys and Girls Club's bill
with Sam's Club. Respondent had Sam's Club apply $2,617.18 to the Boys &
Girls Club bill, and spent the remaining $382.82 on personal items. Further, the
respondent used the Boys and Girls Club tax-exempt account information to
avoid paying sales tax on the personal items she purchased from Sam's Club. To
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date, respondent has never reimbursed the Boys and Girls Club the $382.82
which she spent on personal items.

"23. While a police report was filed in connection with this theft, respond-
ent was never charged or convicted.

"24. On three occasions during her employment with the Boys and Girls
Club, as the Controller, the respondent paid herself her full-time salary as well
as wages claimed as hourly employment. She overpaid herself a total of
$4,038.35 by this method. To date, the respondent has not reimbursed the Boys
and Girls Club the $4,038.35 that she overpaid herself. Respondent was never
charged for nor convicted of this theft.

"25. Respondent was terminated from her employment at Boys & Girls
Club on December 26, 2007. She took her personnel file with her when she left,
and when she returned the file upon demand of her former employer, some doc-
uments were missing.

"26. Again, had respondent's employment with Boys and Girls Club been
disclosed on her application for the Kansas bar, these facts may well have been
discovered, which likely would have had a detrimental effect on the decision of
the Board of Law Examiners.

"Colorado Bar Applications

"27. In 2014, 2015, and 2019, the respondent filed a total of four bar appli-
cations with the State of Colorado. On each of the applications, the respondent
disclosed her prior employment with the Boys and Girls Club (which she failed
to disclose in her Kansas bar application, showing she was aware and recalled
it). While the respondent indicated that she was disciplined and left the position
involuntarily, she inaccurately explained that she left the position voluntarily and
was disciplined only after she voluntarily resigned. She stated that she was in-
vestigated for mishandling money. She stated that she 'hired an attorney, out of
fear and to protect [her] rights, [and the attorney] found out that nothing ever
came of [the] matter.'

"28. On her 2019 Colorado 'on-motion’ bar application, the respondent
listed Debbie Uhl, registration clerk for the Kansas Office of Judicial Admin-
istration, and the Honorable David Hauber, Johnson County District Court
Judge, as supervisors of her solo practice. While the respondent was never em-
ployed by Judge Hauber or the Office of Judicial Administration, respondent's
exhibit A shows that a Colorado official asked the respondent to provide the
name and contact information of a third[-]party individual, such as a judge or
other professional colleague who could confirm her solo practice. The respond-
ent provided the names of Judge Hauber and Debbie Uhl in response.

"29. While her 2019 Colorado ‘on-motion’ bar application was pending, the
complaint which gave rise to this case was filed against the respondent. The re-
spondent failed to notify the Colorado admissions authorities that the complaint
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was filed against her, as required by the statement of verification portion of the
bar application.

"30. On her 2019 Colorado 'on-motion' bar application, the respondent
stated that she had never been a member of a bar association. However, the re-
spondent was a member of the Johnson County Bar Association and the Kansas
Bar Association from 2016 to 2017 and the respondent was also previously a
member of the American Bar Association.

"31. Finally, on the Kansas bar application, the respondent disclosed that
she worked as a special education director for El Pueblo Boys and Girls Ranch,
a mental health and substance abuse treatment facility for adolescents in Pueblo,
Colorado; the respondent did not disclose that employment on her 2019 Colorado
‘on-motion' bar application.

"Conclusions of Law

""32. Based upon the findings of fact, the hearing panel concludes as a mat-
ter of law that the respondent violated KRPC 7.1, 8.1, and 8.4(c) and (g), as de-
tailed below.

"KRPC 7.1(a)
"33. KRPC 7.1(a) provides:

‘A lawyer shall not make a false or misleading communication about the
lawyer or the lawyer's services. A communication is false or misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a whole not materially mislead-

ing.'

"34. The respondent violated KRPC 7.1 when she published a website con-
taining materially false information, including masses of information copied
from the Roth Davies website (leading searchers to land on her website when
actually searching for Roth Davies), her bar association memberships, her al-
leged Martindale-Hubbell A/V rating, and her alleged experience, particularly in
motorcycle and wrongful death cases. This was exacerbated when, having re-
moved the website upon receipt of the complaint in this matter, she put the of-
fending website back up within a few months thereafter. As such, the hearing
panel concludes that the respondent violated KRPC 7.1(a).

"KRPC 8.1
"35. Rule 8.1 provides:

'An applicant for admission to the bar, or a lawyer in connection with a bar
admission application or in connection with a disciplinary matter, shall not:

(@) knowingly make a false statement of material fact; or
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(b) fail to disclose a fact necessary to correct a misapprehension known by
the person to have arisen in the matter, or knowingly fail to respond to a lawful
demand for information from an admissions or disciplinary authority, except that
this rule does not require disclosure of information otherwise protected by Rule
16

"36. In the present case, respondent intentionally failed to include her em-
ployment with the Boys and Girls Club, as well as her employment with Crystal
Specialties and Colorado State University-Pueblo in her application for admis-
sion to the Kansas bar.

"37. Additionally, respondent failed to disclose a number of matters, and
mis-stated a number of facts to the Colorado bar authorities in her several appli-
cations to that bar, including:

d. that she voluntarily quit her employment with Boys & Girls Club;
that she had not been a member of any bar associations; and

failing to disclose that the complaint had been filed in this matter before the
Kansas State Board for Discipline of Attorneys.

"38. Therefore, the panel concludes that respondent violated Rule 8.1.
"KRPC 8.4(c)

"39. Rule 8.4(c) provides that it is professional misconduct for a lawyer to
‘engage in conduct involving dishonesty, fraud, deceit or misrepresentation.'

"40. The panel concludes that the respondent engaged in conduct that in-
volved dishonesty, fraud, deceit and misrepresentation when she:

d. Failed to disclose in her application to the Kansas bar authorities her
employment with Boys & Girls Club;

Failed to disclose in her application to the Kansas bar authorities her de-
frauding of Boys and Girls Club of $382.82 at Sam's Club;

Failed to disclose in her application to the Kansas bar authorities her double-
payment to herself of $4,038.35 as an employee of Boys and Girls Club, claiming
both salary and hourly wages;

Included false information on her website, and then after receiving the com-
plaint and taking it down, re-publishing that website, including information taken
directly from the Roth Davies website, claiming bar association memberships,
and claiming a rating of A/V from Martindale-Hubbell; respondent's website also
falsely claimed that she was an 'experienced' lawyer, and could handle motorcy-
cle cases and wrongful death cases, whereas she has
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handled no such cases. Indeed, the website claimed respondent was experi-
enced in criminal cases, whereas in her response to the complaint, she admitted she had
no criminal cases in November, 2020, and only one before that;

Failed to disclose her employment with Crystal Specialties and Colorado State
University-Pueblo;

Claimed to the Colorado bar that she had voluntarily quit her employment at Boys
and Girls Club;

Failed to disclose to the Colorado bar that she had been a member of bar associa-
tions;

Failed to disclose to the Colorado bar that an ethics complaint had been filed
against her in Kansas; and

Failed to disclose to the Colorado bar that she had been employed by EI Pueblo.

"41. As such, the hearing panel concludes that the respondent violated KRPC
8.4(c).

"KRPC 8.4(q)

"42. Rule 8.4(g) provides that it is professional misconduct for a lawyer to ‘engage
in any other conduct that adversely reflects on the lawyer's fitness to practice law.'

"'43. The respondent engaged in conduct that adversely reflects on her fitness to
practice law when she:

d. Failedtodisclose her employment with Boys & Girls Club in her application
to the Kansas bar authorities;

Failed to disclose her defrauding of Boys and Girls Club of $382.82 at Sam's Club
in her application to the Kansas bar authorities;

Failed to disclose her double-payment of $4,038.35 as an employee of Boys and
Girls Club, claiming both salary and hourly wages in her application to the Kansas bar
authorities;

Included false information on her website, and then after receiving the complaint
and taking it down, re-publishing that website, including information taken directly from
the Roth Davies website, claiming bar association memberships, and claiming a rating
of A/V from Martindale-Hubbell; respondent's website also falsely claimed that she was
an 'experienced' lawyer, and could handle motorcycle cases and wrongful death cases,
whereas she has handled no such cases. Indeed, the website claimed respondent was
experienced in criminal cases, whereas in her answer to the complaint, she admitted she
had no criminal cases in November, 2020, and only one before that;

Failed to disclose her employment with Crystal Specialties and Colorado State
University-Pueblo;
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Claimed to the Colorado bar that she had voluntarily quit her employment at Boys
and Girls Club;

Failed to disclose to the Colorado bar that she had been a member of bar associa-
tions;

Failed to disclose to the Colorado bar that an ethics complaint had been filed
against her in Kansas; and

Failed to disclose to the Colorado bar that she had been employed by EI Pueblo.

"44. The hearing panel concludes that the respondent violated KRPC 8.4(g).
"Probation Plan

"45. On August 9, 2022, respondent timely submitted 'Respondent's Rule 227
Proposed Probation Plan.' The proposed plan does not suggest any supervision by any
experienced lawyer. The panel finds the proposed plan to be very general and vague,
with few specific promised corrections and activities.

"46. The panel recognizes that the ‘court is generally reluctant to grant probation
where the misconduct involves fraud or dishonesty because supervision, even the most
diligent, often cannot effectively guard against dishonest acts.’ In re Stockwell, 296 Kan.
860, 868, 295 P.3d 572 (2013); In re O'Neill, 285 Kan. 474, [481,] 172 P.3d 1179,
(2007) (T"]Dishonest conduct cannot be corrected by probation.[]).

"47. Additionally, placing the respondent on probation is not in the best interests
of the legal profession and the citizens of the State of Kansas. In re Mason, 308 Kan.
1105, 427 P.3d 40 (2018).

"48. Further, applying Rule 227, the panel finds that the respondent's proposed
plan is not workable, substantial, or detailed, particularly given the remote nature of her
practice, living in Colorado while maintaining a drop-box office in Overland Park. In re
Harrington, 296 Kan. 380, 293 P.3d 686 (2013) (probation plan not adopted where it is
not workable, substantial, and detailed); In re Baker, 296 Kan. 696, 294 P.3d 326 (2013)
(same).

"49. The panel has found several instances of intentional misrepresentations and
fraud on the part of the respondent. Accordingly, the hearing panel concludes that pro-
bation is not appropriate in this case and the respondent's plan is insufficient in any event.

"Recommended Discipline

"50. In making this recommendation for discipline, the hearing panel considered
the factors outlined by the American Bar Association in its Standards for Imposing Law-
yer Sanctions (hereinafter ‘Standards’). Pursuant to Standard 3, the factors to be consid-
ered are the duty violated, the lawyer's mental state, the potential or actual injury caused
by the lawyer's misconduct, and the existence of aggravating or mitigating factors.

d. Duty Violated. The respondent violated her duty to the bar and the pub-
lic by all the misconduct enumerated above.
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Mental State. The respondent intentionally violated her duty.

Injury. As a result of the respondent's misconduct, the respondent caused
injury and harm to the justice system and the practice of law in this State.

"Aggravating and Mitigating Factors

"51. Aggravating circumstances are any considerations or factors that may
justify an increase in the degree of discipline to be imposed. In reaching its rec-
ommendation for discipline, the hearing panel, in this case, found the following
aggravating factors present:

a. Dishonest or Selfish Motive. The respondent committed a number of
acts of fraud and intentional misrepresentation. Accordingly, the hearing panel
concludes that the respondent's misconduct was motivated by dishonesty.

b. Multiple Offenses. The respondent committed multiple rule violations.
The respondent violated KRPC 7.1 (advertising); 8.1 (bar admissions); 8.4(c)
(dishonesty, fraud, deceit, misrepresentation); and 8.4(g) (adversely reflects on
lawyer's fitness). Accordingly, the hearing panel concludes that the respondent
committed multiple offenses.

C. Refusal to Acknowledge Wrongful Nature of Conduct. The respondent
has refused to acknowledge any wrongdoing of any kind, and maintains denials
and excuses, even when confronted with proof. Accordingly, the hearing panel
concludes that the respondent refused to acknowledge the wrongful nature of her
conduct.

"52. Mitigating circumstances are any considerations or factors that may
justify a reduction in the degree of discipline to be imposed. In reaching its rec-
ommendation for discipline, the hearing panel, in this case, found the following
mitigating circumstances present, though neither the Disciplinary Administrator
nor the respondent argued for any.

d. Absence of a Prior Disciplinary Record. The respondent has not pre-
viously been disciplined.

D. Inexperience in the Practice of Law. The Kansas Supreme Court ad-
mitted the respondent to the practice of law in 2016. Thus, the respondent is in-
experienced in the practice of law.

"Application of Standards

"53. In addition to the above-cited factors, the hearing panel has thoroughly
examined and considered the following Standards:

'5.11 Disbarment is generally appropriate when:
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(@ alawyer engages in serious criminal conduct a necessary element of which
includes intentionally [sic] interference with the administration of justice, false swear-
ing, misrepresentation, fraud, extortion, misappropriation, or theft; or the sale, distribu-
tion or importation of controlled substances; or the intentional killing of another; or an
attempt or conspiracy or solicitation of another to commit any of these offenses;

(b) alawyer engages in any other intentional conduct involving dishonesty,
fraud, deceit, or misrepresentation that serious adversely reflects on the lawyer's fitness
to practice.

'5.12 Suspension is generally appropriate when a lawyer knowingly engages in
criminal conduct which does not contain the elements listed in Standard 5.11 and that
seriously adversely reflects on the lawyer's fitness to practice.

'5.13 Reprimand is generally appropriate when a lawyer knowingly engages in any
other conduct that involves dishonesty, fraud, deceit, or misrepresentation and that ad-
versely reflects on the lawyer's fitness to practice law.'

"Recommendation of the Parties

"54. The disciplinary administrator recommended that the respondent be dis-
barred. The respondent made no recommendation on discipline, other than to plead for
the mercy of the panel.

"Discussion

"55. While the panel is concerned about the multiple acts of fraud, deceit and mis-
representation, particularly in her application which led to her becoming a member of
the bar of this court, and some of which could be considered criminal, respondent was
never charged or convicted.

"56. However, the panel does not find that respondent is guilty of the 'serious
criminal conduct' required to justify a disbarment. See, e.g. In re Richardson, 268 Kan.
831, 833, 1 P.3d 328 (2000) (conviction of three felonies for fraud—disbarred); In re
Minneman, 287 Kan. 477, 196 P.3d 1156 (2008) (federal conviction for income tax
fraud—disbarred).

"57. Therefore, the panel concludes that indefinite suspension be imposed, with
the condition that, upon her re-application for reinstatement, respondent submit a work-
able, substantial and detailed plan for returning to the practice with, at least, the follow-
ing provisions:

d.  Supervision by an experienced, specifically-named, senior Kansas lawyer,
with regular monitoring of practice, advertising, and case handling, and regular report-
ing to the Disciplinary Administrator;

b. A detailed plan of office administration, client intake and communication,
and regular attendance at the Kansas office of the respondent, to ensure that Kansas
clients receive adequate communication and representation; and
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C. Additional five hours of approved continuing legal education per year on of-
fice administration, law office management, and professional responsibility.

"Recommendation of the Hearing Panel

"58. Accordingly, based upon the findings of fact, conclusions of law, and the
Standards listed above, the hearing panel unanimously recommends that the respondent
be indefinitely suspended with the conditions listed above for readmission to the prac-
tice.

"Costs are assessed against the respondent in an amount to be certified by the Of-
fice of the Disciplinary Administrator."

Once a disciplinary-hearing panel finds misconduct and recom-
mends any discipline besides informal admonition (the least serious
form of discipline under our rules), the matter proceeds to our court.
See Supreme Court Rule 226(b) (2023 Kan. S. Ct. R. at 282). At that
stage, the respondent and the Disciplinary Administrator may file "ex-
ceptions,” which are formal objections to the hearing panel's factual
findings or legal conclusions. See Supreme Court Rule 201(h) (2023
Kan. S. Ct. R. at 251) (defining "exception™). A party must file an ex-
ception to a factual finding or a legal conclusion to preserve the issue
for our review. Supreme Court Rule 228(e)(1) (2023 Kan. S. Ct. R. at
288). If a party files no exceptions, then we consider that party to have
admitted the factual findings and the legal conclusions in the final hear-
ing report. Rule 228(g).

Whether or not the parties file exceptions or briefs, we hold oral
argument in disciplinary cases. See Rule 228(i). Following several
rounds of briefing not relevant to the issues here, we agreed to hold
argument by videoconference. We did so in September 2023. Both par-
ties appeared. Morton acknowledged making mistakes, and she ex-
pressed a desire to continue practicing law in Kansas. The Disciplinary
Administrator continued to press for disbarment.

DISCUSSION

In many of the disciplinary cases we hear, neither the respondent
nor the Disciplinary Administrator files exceptions. As a result, we of-
ten adopt the panel's findings of fact and its conclusions of law. See In
re Murphy, 312 Kan. 203, 218, 473 P.3d 886 (2020) (""When a re-
spondent does not take exception to a finding it is deemed admitted.™).
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In those cases, our task is to decide the appropriate discipline after con-
sidering the admitted rule violations, the respondent's state of mind,
any resulting injury, and the existence of aggravating or mitigating fac-
tors. See, e.g., In re Barnds, 317 Kan. 378, 398, 404, 530 P.3d 711
(2023) (citing ABA Standards for Imposing Lawyer Sanctions).

But this case is more complicated. Morton filed exceptions to
most of the panel's factual findings and all its legal conclusions.
Thus, the panel's findings and conclusions are not deemed admit-
ted. In re Hodge, 307 Kan. 170, 209-10, 407 P.3d 613 (2017). And
we must determine whether attorney misconduct has been estab-
lished by clear and convincing evidence. In re Spiegel, 315 Kan.
143, 147, 504 P.3d 1057 (2022). This requires us to examine the
panel's findings and applicable professional-conduct rules in more
detail.

Across her exceptions, briefing, and oral argument, Morton
raises four main arguments. First, Morton contends that we lack
subject-matter jurisdiction to discipline her for conduct related to
her 2019 Colorado bar application. Second, Morton argues that
the Disciplinary Administrator and the hearing panel violated her
federal due-process rights. Third, Morton maintains that there is
no clear and convincing evidence supporting the panel's conclu-
sions that she violated KRPC 7.1, 8.1, and 8.4(c) and (g). Finally,
Morton proposes that the appropriate discipline is probation or
published censure if we uphold the rule violations.

We address these arguments in turn below. We conclude that
our court has subject-matter jurisdiction to discipline Morton for
conduct related to her 2019 Colorado bar application and that
Morton inadequately briefed her due-process challenges. But we
agree with Morton that the facts and law do not support many vi-
olations the panel found. We also agree with her that the discipline
recommended by the Disciplinary Administrator (disbarment) and
the hearing panel (indefinite suspension) is too severe. Giving due
consideration to the violations supported by clear and convincing
evidence, Morton's state of mind, the injury she caused, and the
applicable aggravating and mitigating circumstances, we con-
clude that the appropriate discipline is a censure to be published
in the Kansas Reports.
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But before explaining our reasoning, we must briefly address
the supplemental documents Morton filed the evening before oral
argument. Those documents included a corrected opening brief,
letters of support, and a list of continuing-legal-education courses
that Morton had recently completed. Although we need not dis-
cuss the delays and motion practice leading up to oral argument,
we twice denied Morton's request to file a corrected brief during
that period. Further, under Rule 228(c), the record in an attorney-
discipline proceeding before our court consists of the record be-
fore the hearing panel, the hearing transcript, and any exhibits a
party offered for admission into evidence at the panel hearing. The
rule contains no provision allowing a party to supplement the rec-
ord with letters of support or other documents the panel did not
consider. See Rule 228(e)(1) (2023 Kan. S. Ct. R. at 288). We do
not suggest that supplementing a disciplinary-proceeding record
is never warranted. But it was improper to do so without leave of
the court and on the eve of oral argument. We decline to consider
Morton's corrected brief and supplemental documents when re-
solving the issues before us.

I.  The Kansas Supreme Court Has Subject-Matter Jurisdiction
to Discipline an Attorney Licensed in Kansas for Misrepre-
sentations Made While Seeking Bar Admission in Another Ju-
risdiction

Morton first insists that our court lacks subject-matter juris-
diction to discipline her for statements made on her 2019 Colorado
bar application. The hearing panel found that Morton misrepre-
sented facts on that application and that she failed to inform Col-
orado admissions authorities of the pending disciplinary case
against her in Kansas. The panel relied on those facts to conclude
that Morton violated KRPC 8.1 and 8.4(c) and (g). But Morton
contends that only the Colorado Supreme Court has the authority
to investigate and sanction her for that conduct.

We disagree. Article 3, 8§ 1 of the Kansas Constitution vests
the Kansas Supreme Court with authority to administer the judi-
cial department of Kansas government and to exercise judicial
power. This power includes maintaining high standards for the



738 SUPREME COURT OF KANSAS VvoL. 317

In re Morton

practice of law and disciplining those who fail to meet such stand-
ards. In re Crandall, 308 Kan. 1526, 1538, 430 P.3d 902 (2018).
Thus, under Supreme Court Rule 202(b), attorneys admitted to
practice law in Kansas are "subject to the jurisdiction of the Kan-
sas Supreme Court and the Board [for Discipline of Attorneys]."
(2023 Kan. S. Ct. R. at 253). And KRPC 8.5, which provides that
a Kansas lawyer "is subject to the disciplinary authority of this
jurisdiction although engaged in practice elsewhere,” specifically
contemplates subject-matter jurisdiction even if the lawyer is
practicing outside Kansas. (2023 Kan. S. Ct. R. at 434). Our prec-
edent likewise confirms that subject-matter jurisdiction exists
even when the misconduct occurs outside Kansas. See In re Cran-
dall, 308 Kan. at 1539-40 ("[M]isconduct in another jurisdiction
‘still reflects on the ability of that lawyer to practice' in the licens-
ing jurisdiction.") (quoting Rotunda & Dzienkowski, Legal Eth-
ics: The Lawyer's Deskbook on Professional Responsibility § 8.5-
1, at 1433 [2017]). Thus, we have subject-matter jurisdiction to
consider whether Morton's out-of-state conduct—including state-
ments and omissions in her Colorado bar application—violated
Kansas' professional-conduct rules.

Il. Morton Has Not Established That Her Federal Due-Process
Rights Were Violated During the Proceedings Before the
Hearing Panel

Morton next argues that her federal due-process rights were
violated during the panel proceedings in five ways. See In re Har-
rington, 305 Kan. 643, 657, 385 P.3d 905 (2016) ("[T]he Due Pro-
cess Clause of the United States Constitution applies to lawyer
disciplinary proceedings."). We conclude that Morton has not ad-
equately briefed any of the issues, so we decline to resolve them
on the merits. See In re Bishop, 285 Kan. 1097, 1106, 179 P.3d
1096 (2008) ("[T]he general rule [is] that an issue not briefed on
appeal is deemed waived or abandoned."); In re Coggs, 270 Kan.
381, 396, 14 P.3d 1123 (2000) ('We, therefore, decline to consider
the two issues raised but not briefed."). We briefly explain why
below.

Morton first argues that the panel violated her federal due-
process rights when it denied her motion to continue the formal
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hearing. Morton had asked for the continuance so she could sub-
poena records from the Boys & Girls Club and Sam's Club. To
establish a procedural due-process violation, Morton would need
to show that she was denied a specific procedural protection to
which she was entitled. See In re Landrith, 280 Kan. 619, 640,
124 P.3d 467 (2005). To decide the procedural protections that
must accompany the deprivation of a particular property right, we
weigh several factors:

"(1) the individual interest at stake; (2) the risk of erroneous deprivation of the
interest through the procedures used and the probable value, if any, of additional
or substitute procedural safeguards; and (3) the State's interest in the procedures
used, including the fiscal and administrative burdens that the additional or sub-
stitute procedures would entail." 280 Kan. at 640 (citing Mathews v. Eldridge,
424 U.S. 319, 335, 96 S. Ct. 893, 47 L. Ed. 2d 18 [1976]).

Moreover, respondents in disciplinary proceedings have the
burden to show that they were prejudiced by any failure in the
proceedings. See Supreme Court Rule 239(b) (2023 Kan. S. Ct. R.
at 312) (deviation from disciplinary procedures not grounds for
reversal unless it causes prejudice). Morton simply asserts a fed-
eral due-process violation without addressing any of this applica-
ble framework. See, e.g., 280 Kan. at 640 (applying procedural
due-process framework to disciplinary-panel proceeding).

Morton next argues that the Disciplinary Administrator vio-
lated her due-process rights under Brady v. Maryland, 373 U.S.
83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), by objecting to a
continuance and by failing to request and obtain exculpatory evi-
dence on her behalf. Morton does not explain why Brady applies
to a disciplinary proceeding (Brady is a criminal-law rule), why
the Disciplinary Administrator had a duty to obtain evidence on
Morton's behalf, or why the materials she sought were exculpa-
tory.

Morton then argues that the admission of Boys & Girls Club
payroll records and a receipt from Sam's Club violated the rules
of evidence. See Supreme Court Rule 222(e)(1) (2023 Kan. S. Ct.
R. at 277) (disciplinary hearing is governed by the Kansas rules of
evidence). But Morton did not object to the admission of these
exhibits. See K.S.A. 60-404; State v. Sharp, 289 Kan. 72, 100, 210
P.3d 590 (2009) ("'As a general rule, a party must make a timely
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and specific objection to the admission of evidence in order to pre-
serve the issue for appeal.""). And she merely asserts, without ex-
plaining, that the admission of the evidence violated K.S.A. 2022
Supp. 60-245a(b) (a civil-procedure statute governing the sub-
poena of nonparty business records) and K.S.A. 2022 Supp. 60-
460(m) (an evidence statute that provides a hearsay exception to
business entries).

Morton then argues that the Disciplinary Administrator
"failed in her duties to investigate." But Morton does not explain
the source of these duties. Nor does she explain their substance.

Finally, Morton argues that the panel erred by refusing to ad-
mit Exhibits | and J that she offered at trial. Those exhibits consist
of email exchanges between Morton, the Disciplinary Adminis-
trator, Morton's former Boys & Girls Club supervisor, and the
Boys & Girls Club's attorney. Morton vaguely asserts that the con-
tent of these exchanges conflicts with the supervisor's testimony
at the panel hearing. But she does not explain how her argument
implicates due process. Nor does she explain the alleged incon-
sistencies or how the exhibits are material or probative.

These failings preclude meaningful review of Morton's due
process claims.

I1l. Clear and Convincing Evidence Supports Only Some of the
KRPC Violations Found by the Hearing Panel

In a disciplinary proceeding, we consider the evidence, the
hearing panel's findings, and the parties' arguments to determine
whether KRPC violations exist and, if they do, what discipline to
impose. Attorney misconduct must be established by clear and
convincing evidence. In re Spiegel, 315 Kan. at 147; see Rule
226(a)(1)(A) (2023 Kan. S. Ct. R. at 281). Clear and convincing
evidence is "evidence that causes the factfinder to believe that ‘the
truth of the facts asserted is highly probable.™ 315 Kan. at 147.
"'In making this determination, the court does not weigh conflict-
ing evidence, assess witness credibility, or redetermine questions
of fact. If a disputed finding is supported by clear and convincing
evidence, it will not be disturbed.™ In re Ayesh, 313 Kan. 441,
464, 485 P.3d 1155 (2021).
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In its final hearing report, the panel determined that Morton
had violated KRPC 7.1(a) (communication concerning a lawyer's
services), KRPC 8.1 (bar admission and disciplinary matters),
KRPC 8.4(c) (conduct involving dishonesty, fraud, deceit, or mis-
representation), and KRPC 8.4(g) (conduct that adversely reflects
on the lawyer's fitness to practice law). Morton denies violating
any rule. The Disciplinary Administrator contends that clear and
convincing evidence supports each rule violation. But it concedes
that the panel erred by applying KRPC 8.4(c) and (g) to conduct
occurring before Morton was licensed in Kansas. We address each
rule in turn.

A. Clear and Convincing Evidence Does Not Support the
Panel's Conclusion That Morton Violated KRPC 7.1 by
Posting Certain Content on Her Professional Website

Under KRPC 7.1, a lawyer "shall not make a false or mislead-
ing communication about the lawyer or the lawyer's services."
(2023 Kan. S. Ct. R. at 423). A communication is "false or mis-
leading" if it "contains a material misrepresentation of fact or law,
or omits a fact necessary to make the statement considered as a
whole not materially misleading." KRPC 7.1(a) (2023 Kan. S. Ct.
R. at 423). The panel concluded that Morton violated KRPC 7.1
by publishing "a website containing materially false information,
including masses of information copied from the Roth Davies
website, . . . her bar association memberships, her alleged Martin-
dale-Hubbell A/V rating, and her alleged experience, particularly
in motorcycle and wrongful death cases." In the panel's view,
Morton had intentionally represented material facts, and her rule
violations were exacerbated when, "having removed the website
upon receipt of the complaint in this matter, she put the offending
website back up within a few months."

More context is required before evaluating the panel's find-
ings. The record reveals that the Disciplinary Administrator first
took issue with the November 2020 version of Morton's website—
Davies had attached screenshots of the page to his complaint, and
the

Disciplinary Administrator introduced them as evidence at the
panel hearing. The November 2020 website included a logo for a
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Martindale-Hubbell A/V rating, the Roth Davies material, the bar
association logos, and statements about Morton's experience and
practice areas. At that time, the Disciplinary Administrator raised
concerns only about the Roth Davies' material and the Martindale-
Hubbell logo. When Morton received the complaint, she promptly
deactivated her website.

In July 2021, the Disciplinary Administrator conducted a fol-
low-up investigation and found that Morton had reactivated her
website. It was only then that the office began to object to the other
aspects of Morton's website. And, importantly, the July 2021 ver-
sion had addressed the Administrator's earlier concerns: Morton
had deleted the Martindale-Hubbell A/V rating logo and the Roth
Davies material (a fact that belies the panel's conclusion that Mor-
ton "exacerbated" the violations by reactivating her website).

Given that context, it is useful to separate our discussion of
KRPC 7.1 violations into two categories. We first examine the
November 2020 website and determine whether clear and con-
vincing evidence supports the panel's finding that the website con-
tained "intentional misrepresentations" related to the Martindale-
Hubbell logo and the Roth Davies material and, if so, whether
such findings support a KRPC 7.1 violation. Then we ask the same
questions for the July 2021 website containing Morton's bar mem-
bership, her experience, and her practice areas.

1. Clear and Convincing Evidence Does Not Support the
Panel's Conclusion That the Content of Morton's Novem-
ber 2020 Website Violated KRPC 7.1

Clear and convincing evidence does not support the panel's
finding that the use of the Martindale-Hubbell A/V Preeminent
was an “intentional misrepresentation.” There is no dispute that
Morton had not received that rating. But the record shows only
that the logo was on the website for some time until a complaint
was filed, that Morton promptly removed it, and that she did not
republish it on her July 2021 website. The Disciplinary Adminis-
trator argues that we should infer that Morton knowingly violated
the rule simply because she controlled the contents of her website.
But we cannot agree. No evidence suggests that Morton's use of
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the logo was intentional, as the panel found, rather than inadvert-
ent or negligent. And the Disciplinary Administrator has not ar-
gued that lawyers are strictly liable for a KRPC 7.1 violation or
that a lawyer may violate the rule by way of ordinary negligence.
We therefore reject the panel's conclusion.

Nor do we agree that Morton's use of the Roth Davies material
violated KRPC 7.1. That rule prohibits a lawyer only from making
"a false or misleading communication about the lawyer or the law-
yer's services." (Emphasis added.) (2023 Kan. S. Ct. R. at 423).
But Morton's inclusion of the Roth Davies material—whether in-
advertent or intentional—was not a communication about Morton
or her services. Instead, it consisted of summaries of Kansas and
federal caselaw, a question-and-answer section about Kansas do-
mestic-violence law, and an explanation of the criminal-trial pro-
cess. Perhaps Morton's use of the materials violates a different rule
of professional conduct (a possibility we address, in part, below),
but KRPC 7.1 is simply inapplicable under these facts. We there-
fore conclude that the November 2020 version of Morton's web-
site fails to support any KRPC 7.1 violations.

2. Clear and Convincing Evidence Does Not Support the
Panel's Conclusion That the Content of Morton's July
2021 Website Violated KRPC 7.1

Morton's July 2021 website is the basis for the remaining vi-
olations. Because the panel's final hearing report lacks important
details, additional context is again needed. Under the heading ti-
tled, "Associations," Morton included the logo of the Johnson
County Bar Association, Kansas Bar Association, and American
Bar Association. Her website also used the word "experienced"
several times: it said that "you need an experienced Johnson
County, Kansas attorney;" that "Attorney T. Morton has the expe-
rience necessary to determine if you are being treated fairly;" that
"experience counts;" and that Morton was "experienced legal
counsel you can trust." Finally, Morton listed her practice areas as
"criminal defense™" and "personal injury,” and she listed several
types of cases within those areas: "sex crimes, child pornogra-
phy/sexual exploitation, Jessica's law" and "auto accident, motor-
cycle accidents, wrongful death, serious injuries.” The panel
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found that these communications were intentional misrepresenta-
tions about her bar membership, her experience, and her practice.
We disagree with the panel. First, a misrepresentation must be
"material” to be false or misleading under KRPC 7.1(a). (2023 Kan. S.
Ct. R. at 423). Although Morton's membership in each of the bar asso-
ciations had lapsed, she had been affiliated with each previously, and
her website did not expressly say that she was a current member. So
the evidence does not clearly and convincingly establish that any mis-
representation of fact was "material." Second, while an attorney's as-
sertion of "experience" may be a material misrepresentation in some
cases, that is not the case here. Morton's claims to be “experienced legal
counsel" and to "ha[ve] the experience necessary to determine if you
are being treated fairly" are not demonstrably false under the record
before us. Finally, it is not improper for an attorney to state the areas
he or she is willing to practice in or to state the types of cases he or she
will accept. Indeed, KRPC 7.4(a) specifically allows a lawyer to "com-
municate the fact that the lawyer does or does not practice in particular
fields of law." (2023 Kan. S. Ct. R. at 429). Nothing in the record
shows that Morton claimed to be a specialist ina particular field of law,
or that she claimed to have experience handling particular types of
cases. She simply listed types of cases she would accept. Thus, clear
and convincing evidence does not support the panel's conclusion that
the July 2021 website violated KRPC 7.1.

B. Clear and Convincing Evidence Supports the Panel's Conclu-
sion That Morton Violated KRPC 8.1 by Omitting Material
Employment Information on Her 2016 Kansas and 2019 Col-
orado Bar Applications and by Failing to Disclose to Colo-
rado Attorney-Admissions Authorities That She Was Facing
a Disciplinary Complaint in Kansas

KRPC 8.1 prohibits "[a]n applicant for admission to the bar, or a
lawyer in connection with a bar admission application™ from "know-
ingly mak[ing] a false statement of material fact" or "fail[ing] to dis-
close a fact necessary to correct a misapprehension known by the per-
son to have arisen in the matter, or knowingly fail[ing] to respond to a
lawful demand for information from an admissions or disciplinary au-
thority.” (2023 Kan. S. Ct. R. at 431). The panel concluded that Morton
had violated that rule when she (1) "intentionally failed to include her
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employment with the Boys and Girls Club, as well as her employment
with Crystal Specialties and Colorado State University-Pueblo™ in her
Kansas bar application; (2) stated in "her several applications" to the
Colorado bar that she had "voluntarily quit her employment with Boys
& Girls Club™ and "had not been a member of any bar associations";
and (3) had failed to disclose this disciplinary case to the Colorado at-
torney-admissions authorities. We address these violations in order,
noting that neither the panel nor the parties have addressed how each
alleged violation fits into each subsection of KRPC 8.1.

First, we mostly agree with the panel's conclusion about Morton's
failure to disclose prior employment on her Kansas bar application.
Question 22 of the Kansas bar application required Morton to disclose
10 years of employment history. Morton filed her application in March
2016, meaning that she needed to disclose all employment dating back
to March 2006. Morton was an employee of the Boys & Girls Club in
late 2007, so she needed to disclose that employment. That omission
was material because Morton's supervisor testified that she was fired
for misconduct, and "employment misconduct" is one of the factors
considered when establishing character and fitness qualification for the
Kansas bar. Supreme Court Rule 712(d)(3) (2023 Kan. S. Ct. R. at
574). And because Morton had listed her Boys & Girls Club employ-
ment on her earlier Colorado bar applications, it is reasonable to infer
that she intentionally omitted it from her Kansas application. Even so,
we disagree that there is evidence in the record suggesting that Mor-
ton's failure to disclose her employment with Crystal Specialties or
Colorado State University-Pueblo was material, so those omissions do
not support the violation.

Second, the panel relied on statements from Morton's "several"
Colorado bar applications, but it should have relied only on Morton's
2019 Colorado bar application. KRPC 8.1 applies to a Kansas "law-
yer" or "[a]n applicant for admission™ to the Kansas bar, and Morton
was neither before 2016. (2023 Kan. S. Ct. R. at 431). But we agree
that clear and convincing evidence supports the panel's conclusion
that Morton's statement on her 2019 Colorado application that she
voluntarily quit her Boys & Girls Club position was a false statement
of material fact. Based on her supervisor's testimony, clear and con-
vincing evidence supports the panel’s finding that the Boys & Girls
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Club terminated Morton for misconduct, meaning that Morton mis-
represented the resolution of her employment relationship. And be-
cause misconduct in employment is one of the factors considered
when establishing character and fitness qualification for the Colorado
bar, it is reasonable to infer that Morton intended to cover up the
grounds for her termination. See Colorado Court Rules, C.R.C.P.
208.1(6)(c) (2023).

However, we disagree with the panel that Morton's statement
about her prior bar membership supports a violation of KRPC 8.1.
True, although Morton stated on her 2019 Colorado bar application
that she had not been a member of any bar associations, Morton had
been a member of the Johnson County Bar Association and the Kan-
sas Bar Association from 2016 to 2017 and of the American Bar As-
sociation from 2013 to 2018. But nothing in the record suggests that
Morton's statement was material to her bar application. And she was
not a member of those associations at the time her application was
submitted to Colorado authorities.

Finally, we agree with the panel that Morton violated KRPC 8.1
by failing to disclose her Kansas disciplinary complaint to the Colo-
rado attorney-admissions authorities while her 2019 Colorado bar ap-
plication was pending. That application asked if the applicant was the
subject of any complaints or disciplinary or grievance actions. Mor-
ton answered no, which was accurate when she submitted the appli-
cation in June 2019. But when she submitted the application, Morton
acknowledged that she had a continuing obligation to timely update
the information on the application until she was admitted to practice
in Colorado. And she acknowledged that an amendment was consid-
ered timely when made "no later than 10 days after any occurrence
that would change, or render incomplete, any answer on" her appli-
cation. As a result, when Morton learned of the pending Kansas com-
plaint against her in February 2021, she needed to timely update her
Colorado bar application, which was still pending. Her failure to do
S0 was a material omission.

C. Clear and Convincing Evidence Supports Some Violations
of KRPC 8.4(c) and (g), but the Panel's Findings Concern-
ing Conduct Occurring Before Morton Was Licensed in
Kansas Do Not Support a Violation of KRPC 8.4



vot. 317 SUPREME COURT OF KANSAS 747

In re Morton

KRPC 8.4 defines professional misconduct. Under KRPC 8.4(c),
it is professional misconduct for a lawyer to "engage in conduct in-
volving dishonesty, fraud, deceit or misrepresentation.” (2023 Kan.
S. Ct. R. at 433). And under KRPC 8.4(g), it is professional miscon-
duct for a lawyer to "engage in . . . conduct that adversely reflects on
the lawyer's fitness to practice law." (2023 Kan. S. Ct. R. at 433). The
panel concluded that Morton had violated these provisions in numer-
ous ways. And it relied on the same findings to support violations of
both subsections of KRPC 8.4.

But there is a problem with many of the panel's conclusions.
KRPC 8.4 expressly applies only to "a lawyer," and much of the con-
duct the panel relied on concerns Morton's Kansas bar application,
meaning it occurred before Morton was admitted to the bar. As the
Disciplinary Administrator concedes, KRPC 8.4 does not apply to that
conduct. Thus, Morton's failure to disclose facts on her Kansas bar ap-
plication about her employment at the Boys & Girls Club, Crystal Spe-
cialties, and Colorado State University-Pueblo cannot support a viola-
tion of KRPC 8.4.

Several of the remaining violations involve the statements or
omissions on her Colorado bar application that we discussed
above. Although the panel did not specify whether it found viola-
tions based on Morton's earlier Colorado bar applications, KRPC
8.4 applies only to statements or omissions made on Morton's
2019 Colorado application, since she was not a lawyer when she
submitted the earlier applications.

We agree with the panel that clear and convincing evidence
supports a KRPC 8.4 violation for Morton's statement that she
"voluntarily" quit her employment with the Boys & Girls Club.
Her supervisor's testimony clearly and convincingly supports the
panel's finding that Morton was fired for misconduct. Morton's
statement involves a material misrepresentation and adversely re-
flects on her fitness to practice law. We also agree that clear and
convincing evidence supports a KRPC 8.4 violation for Morton's
failure to disclose her Kansas disciplinary complaint to Colorado
attorney-admissions authorities while her Colorado bar applica-
tion remained pending. The record shows that Morton acknowl-
edged that she had a continuing obligation to update the infor-
mation on the application until she was admitted to practice in
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Colorado. Her failure to disclose the complaint is a material mis-
representation or deceitful, and it adversely reflects on her fitness
to practice law.

But we disagree with the panel that other statements and omis-
sions in her 2019 Colorado bar application support KRPC 8.4 vi-
olations. We have already discussed Morton's statement that she
had not been a member of any bar associations. The record con-
tains no evidence suggesting that Morton's statement was material
to her bar application, so clear and convincing evidence does not
support a conclusion that she made a material misrepresentation
or that her statement adversely reflects on her fitness to practice
law. Nor do we believe clear and convincing evidence supports
the panel's conclusion that Morton violated KRPC 8.4(c) and (g)
because she "[f]ailed to disclose to the Colorado bar that she had
been employed by El Pueblo." To the contrary, the first item listed
in the employment-history section of Morton's 2019 Colorado ap-
plication was her position as principal at El Pueblo.

Finally, the panel relied on the contents of Morton's website
to conclude that Morton had engaged in conduct involving dis-
honesty, fraud, deceit, or misrepresentation under KRPC 8.4(c)
and in conduct that adversely reflected on her fitness to practice
law under KRPC 8.4(g). We have already addressed most of the
content on Morton's website. We determined that there was no
clear and convincing evidence showing that Morton's use of the
Martindale-Hubbell A/V Preeminent was anything other than in-
advertent or, at most, negligent. We also determined that Morton's
use of the three bar-association logos was not a material misrep-
resentation, that her use of "experienced" was not demonstrably
false, and that listing case types and practice areas was unobjec-
tionable under the facts here. Because the record shows that any
misrepresentations related to this content were either immaterial
or (at most) negligent, we do not believe clear and convincing ev-
idence shows that Morton engaged in conduct involving dishon-
esty, fraud, deceit, or misrepresentation under KRPC 8.4(c). See
In re Pyle, 283 Kan. 807, 827, 156 P.3d 1231 (2007) (clear and
convincing evidence did not support KRPC 8.4[c] violation when
incorrect statement reflected "mistake rather than malevolence");
see also Black's Law Dictionary 1198 (11th ed. 2019) (defining
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"misrepresentation” as the "act . . . of making a false or misleading
assertion about something, usu. with the intent to deceive" [em-
phasis added]). And for that same reason, we also conclude Mor-
ton did not engage in conduct that adversely reflects on her fitness
to practice law under KRPC 8.4(g).

But we have not yet discussed Morton's use of the Roth Da-
vies material because we concluded that such content did not rep-
resent a communication about Morton or her services under KRPC
7.1. KRPC 8.4 contains no such limitation, so we agree with the
panel that it may sometimes apply when a lawyer misappropriates
materials for a professional website. But the record before us con-
tains no evidence showing that Morton's use of the Roth Davies
material was anything more than inadvertent or negligent. Thus,
we "discern mistake rather than malevolence,” and cannot agree
that clear and convincing evidence establishes that Morton en-
gaged in conduct that involved dishonesty, fraud, deceit, or mis-
representation under KRPC 8.4(c) or that adversely reflects on her
fitness to practice law under KRPC 8.4(g). In re Pyle, 283 Kan. at
827.

IV. The Appropriate Discipline Is Published Censure

We have evaluated the hearing panel's conclusions on Mor-
ton's rule violations. We determined that Morton violated KRPC
8.1 by failing to disclose her Boys & Girls Club employment on
her Kansas bar application, by materially misrepresenting the ter-
mination of her Boys & Girls Club employment on her 2019 Col-
orado bar application, and by failing to inform the Colorado attor-
ney-admissions authorities of a pending Kansas disciplinary com-
plaint. We determined that this same conduct violated KRPC
8.4(c) and (g). But we rejected many of the rule violations the
panel found, including all violations of KRPC 7.1 and KRPC 8.4
that arose from the content of Morton's website, violations of
KRPC 8.1 and KRPC 8.4 that arose from immaterial omissions of
employment and bar-membership history, and all violations of
KRPC 8.4 that arose from conduct before Morton had been admit-
ted to the bar.
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The remaining question is the appropriate discipline. We gen-
erally look to the American Bar Association Standards for Impos-
ing Lawyer Sanctions to aid in determining discipline. That frame-
work considers "four factors in determining punishment: (1) the
ethical duty violated by the lawyer; (2) the lawyer's mental state;
(3) the actual or potential injury resulting from the lawyer's mis-
conduct; and (4) the existence of aggravating or mitigating fac-
tors.” In re Hodge, 307 Kan. at 231.

The panel considered these same factors. It determined that
Morton had violated the KRPC in numerous ways. It found that
Morton's violations were intentional and had "caused injury and
harm to the justice system and the practice of law" in Kansas. The
panel also found that Morton's misconduct was aggravated by a
dishonest or selfish motive, by her commission of multiple of-
fenses, and by her refusal to acknowledge the wrongful nature of
her conduct. But it did find that her misconduct was mitigated by
a lack of prior disciplinary record and by her inexperience in the
practice of law. Based on these considerations, the panel recom-
mended an indefinite suspension with various conditions for rein-
statement. The Disciplinary Administrator recommends we disbar
Morton from the practice of law. Morton recommends either cen-
sure or probation.

While we agree with the panel that Morton engaged in inten-
tional rule violations, we have concluded that clear and convinc-
ing evidence supports only a few of the rule violations the panel
found. The record also lacks evidence of concrete or specific
harm, and the Disciplinary Administrator has never alleged that
Morton injured a client. And we question the weight the panel as-
signed some of the aggravating factors. We agree that Morton at
times acted with a dishonest motive. And while we also agree that
Morton committed multiple violations, that aggravating factor
warrants much less weight since we determined that most of the
violations involving misrepresentations are not supported by clear
and convincing evidence. Moreover, in our view, the panel's find-
ing that Morton had refused to acknowledge the wrongful nature
of her conduct is not supported by clear and convincing evidence.
The panel failed to identify specific instances of Morton's failure
to take responsibility, and the finding threatens to punish Morton
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for exercising her rights in an adversarial proceeding. The record
shows that Morton promptly addressed the Disciplinary Adminis-
trator's objections to her website, and at oral argument, Morton
acknowledged mistakes and evinced a commitment to future com-
pliance. On the other hand, we agree with the mitigating circum-
stances the panel found.

"In any given case, this court is not bound by the recommen-
dations from the hearing panel or the Disciplinary Administrator.
'Each disciplinary sanction is based on the specific facts and cir-
cumstances of the violations and the aggravating and mitigating
circumstances presented in the case.' '‘Because each case is unique,
past sanctions provide little guidance.’ [Citations omitted.]" In re
Hodge, 307 Kan. at 230. Having considered the facts here, a ma-
jority of this court holds that published censure is the appropriate
discipline. We base this determination on ABA Standards 5.13
(reprimand generally appropriate when lawyer knowingly en-
gages in conduct that involves dishonesty, fraud, deceit, or mis-
representation that causes injury or potential injury). See In re
Spencer, 317 Kan. 70, 86, 524 P.3d 57 (2023) (published censure
appropriate sanction for lawyer who committed "a misdemeanor
that involved dishonesty, fraud, deceit, or misrepresentation
which adversely reflected on his fitness to practice law but did not
seriously adversely reflect on his fitness to practice law™). A mi-
nority of the court would impose more severe discipline.

CONCLUSION AND DISCIPLINE

IT IS THEREFORE ORDERED that Tarishawn D.D. Morton is
disciplined by published censure to be published in accordance
with Supreme Court Rule 225(a)(5) (2023 Kan. S. Ct. R. at 281)
for violating KRPC 8.1, 8.4(c) and (Q).

IT Is FURTHER ORDERED that the costs of these proceedings
be assessed to respondent and that this opinion be published in the
official Kansas Reports.
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ELYSIA A. MARcUS, Appellee, v. ERIC SWANSON, M.D.,
Appellant, v. ELYSIA A. MARCUS, Appellee.

(539 P.3d 605)
SYLLABUS BY THE COURT

TORTS—Elements of Defamation. The elements of defamation include
false and defamatory words, communicated to a third person, which result
in harm to the reputation of the person defamed.

SAME—Defamation Claims—Requirememt of Evidence of Reputational
Harm. Evidence of reputational harm is required in defamation claims.
Speculation about reputational harm is not sufficient.

SAME—Defamation Claims—Reputational Harm May be Shown by Rea-
sonable Inferences. Reputational harm may be shown by reasonable infer-
ences, but these reasonable inferences must be tethered to a fact in the
world, whether it be declining revenue, decreased professional opportuni-
ties, or some other indicator of reputational harm that is unique to the case
at hand.

SAME—Defamation Per Se and Presumed Damages—Abolished in Defa-
mation Causes of Action in Kansas. Defamation per se and presumed dam-
ages have been abolished in state defamation causes of action in Kansas.

SAME—Damages Not Recoverable in Defamation Case unless Injury to
Reputation Established by Evidence. Unless injury to reputation is estab-
lished by the evidence in a defamation cause of action, no other damages
are recoverable.

Review of the judgment of the Court of Appeals in an unpublished opinion

filed August 19, 2022. Appeal from Johnson District Court; DAvVID W. HAUBER,
judge. Oral argument held March 29, 2023. Opinion filed December 8, 2023.
Judgment of the Court of Appeals affirming the district court is affirmed. Judg-
ment of the district court is affirmed.

Quentin M. Templeton, of Forbes Law Group, LLC, of Overland Park, ar-

gued the cause, and Frankie J. Forbes and Russell J. Keller, of the same firm,
and William J. Skepnek, of The Skepnek Law Firm, P.A., of Lawrence, were with
him on the briefs for appellant.

Matthew V. Bartle, of Bartle & Marcus LLC, of Kansas City, Missouri, ar-

gued the cause and was on the briefs for appellee.

The opinion of the court was delivered by
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WILSON, J.: This is a defamation claim by a cosmetic surgeon
against a former patient. The patient, Elysia A. Marcus, posted
negative and false Yelp reviews after Dr. Eric Swanson performed
a laser resurfacing procedure on her face. Finding in Swanson's
favor, a jury determined the reviews harmed Swanson's reputa-
tion. The district court set aside the defamation judgment holding
Swanson failed to show any actual damage to his reputation. A
Court of Appeals panel majority affirmed the district court. We
agree and affirm the panel majority and the district court.

FACTS AND PROCEDURAL BACKGROUND

Dr. Eric Swanson is a plastic surgeon specializing in cosmetic
surgery. In April 2015, Elysia Marcus met with Swanson on the
advice of a friend. In 2016, Swanson performed a cosmetic proce-
dure on many areas of Marcus' face, at a cost of $2,500. Marcus
was not satisfied with the results.

In May 2017, Marcus' husband, an attorney, reached out to
another attorney who focused on medical negligence. This attor-
ney sent Swanson a demand letter. After negotiations, the parties
signed a written release with these provisions: Swanson would
refund the $2,500 fee, the Marcuses would give up any legal
claims against Swanson or his practice related to the procedure,
and the Marcuses would not discuss the issue in the media.

In November 2017, Marcus posted two Yelp reviews, one on
Swanson's personal page and one on the page of his business, the
Swanson Center. The business review included a one-star rating
out of a possible five stars. The parties agree the reviews contained
false and defamatory statements.

Swanson learned about the posts in March 2018. Due to the
nature of his business, he relies on online advertising and word-
of-mouth recommendations from previous clients. Swanson rou-
tinely tracks his online reviews. Though signed under a false
name, Swanson suspected Marcus authored the defamatory re-
views. He hired an attorney and sent a demand letter to the Mar-
cuses. The letter demanded that Marcus (1) pay Swanson $25,000;
(2) acknowledge that she wrote the reviews; (3) apologize; and (4)
take down the reviews. The letter said Swanson would sue if Mar-
cus failed to meet these demands.
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Shortly after, Marcus petitioned for declaratory judgment in
the District Court of Johnson County. She asked the district court
to determine the parties' rights and obligations under the release.
Swanson filed an answer and raised three counterclaims: (1)
breach of contract, (2) libel, and particularly libel per se, and (3)
tortious interference with a prospective business advantage. The
third claim was later dismissed.

Three witnesses testified at trial: Marcus, Swanson, and Ni-
cole Hart Neufeld, one of Swanson's former patients. Swanson ex-
plained that he believed the posts hurt his reputation, but that he
did not lose any business or professional opportunities following
the Yelp reviews and that he could not quantify how many poten-
tial clients were affected. Similarly, Neufeld testified that she saw
the reviews and was concerned they might cause potential clients
to avoid Swanson. She was a satisfied client and posted a review
to offset Marcus'. She continued to recommend Swanson's ser-
vices to her friends after reading the reviews.

Following the close of evidence, Marcus moved for judgment
as a matter of law on both claims. As for defamation, Marcus'
counsel argued "there's been literally zero evidence of any dam-
ages whatsoever." The court denied the motion as to the breach of
contract claim but took the motion concerning the defamation
claim under advisement and said Marcus could renew the motion
after the verdict.

The jury found that Marcus breached the release agreement
and awarded Swanson $2,500 in damages. Next, the jury con-
cluded Marcus' Yelp reviews were defamatory, the reviews dam-
aged Swanson's reputation, and Swanson should be awarded
$15,000 in damages. The jury also found that punitive damages
should be awarded after finding "Marcus acted in a willful or ma-
licious manner."

Marcus filed a renewed motion for judgment as a matter of
law. She argued there was no evidence the Yelp reviews injured
Swanson's reputation. In December 2019, the court granted the
motion and set aside the jury's verdict on the defamation claim.
Swanson filed a notice of appeal and Marcus cross-appealed.

A panel of the Kansas Court of Appeals issued a split opinion
in August 2022. Marcus v. Swanson, No. 122,400, 2022 WL
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3570349 (Kan. App. 2022) (unpublished opinion). The majority
affirmed on both counts.

The majority pointed out that Kansas law requires a "tangible
basis for inferring a real (rather than merely a presumed) diminu-
tion in reputation.” Marcus, 2022 WL 3570349, at *6. After re-
viewing the trial testimony, the majority concluded there was no
evidence to suggest reputational harm. Instead, any such harm was
merely speculative. It concluded "[t]he fundamental problem for
Dr. Swanson rests in the requirement he offer evidence of some
actual damage to his reputation to establish a legally submissible
claim for defamation." 2022 WL 3570349, at *8.

In her concurring and dissenting opinion, Judge Warner out-
lined various pieces of testimony from Swanson and Neufeld. She
found the testimony sufficient to support a jury's finding of repu-
tational damage, but noted the "evidence, without more, may have
danced on the razor's edge of speculation.” Yet Judge Warner ar-
gued that Marcus affected "Swanson's reputation in a real, meas-
urable sense: It reduced Dr. Swanson's Yelp star-rating from 5 to
3.5stars." 2022 WL 3570349, at *15. Accordingly, Judge Warner
concluded the district court erred in determining no evidence sup-
ported the jury's conclusion that the Yelp posts injured Swanson's
reputation.

We granted Swanson's petition for review.

ANALYSIS

Swanson raises two issues in his petition for review. First,
Swanson argues that the district court and panel majority erred in
finding there was insufficient evidence to establish reputational
harm. Second, Swanson argues that he need not establish reputa-
tional harm because the jury found Marcus acted with malice and
the common law doctrine of defamation per se means damages are
presumed.

Defamation in Kansas

The law of defamation developed as part of the common law.
"The elements of defamation include false and defamatory words,
communicated to a third person, which result in harm to the repu-
tation of the person defamed.” Hall v. Kansas Farm Bureau, 274



756 SUPREME COURT OF KANSAS VvoL. 317

Marcus v. Swanson

Kan. 263, 276, 50 P.3d 495 (2002). Traditionally, defamation has
two variants: libel, a written defamatory statement, and slander,
an oral defamatory statement. Gobin v. Globe Pub. Co., 232 Kan.
1,5, 649 P.2d 1239 (1982) (Gobin II1). Rather than viewing these
as distinct causes of action, in Kansas "'[t]he tort of defamation
includes both libel and slander.” Dominguez v. Davidson, 266
Kan. 926, 930, 974 P.2d 112 (1999) (quoting Lindemuth v. Good-
year Tire & Rubber Co., 19 Kan. App. 2d 95, 102, 864 P.2d 744
[1993]).

Beyond the slander/libel distinction, the tort of defamation
also traditionally included a distinction between defamation per se
and defamation per quod. In Karrigan v. Valentine, 184 Kan. 783,
787, 339 P.2d 52 (1959), we explained:

"Words libelous per se are words which are defamatory in themselves and which
intrinsically, by their very use, without innuendo and the aid of extrinsic proof,
import injury and damage to the person concerning whom they were written.
They are words from which, by the consent of mankind generally, damage fol-
lows as a natural consequence and from which malice is implied and damage is
conclusively presumed to result. . . .

"Words libelous per quod, on the other hand, are words ordinarily not defama-
tory but which become actionable only when special damages are shown, that is,
they are words the injurious character of which appears only in consequence of
extrinsic facts. Thus, words not defamatory per se, may become actionable per
quod, depending upon the facts and circumstances of the particular case, and this
gives rise to the rule that in order to recover for a libel per quod special damage
and injury must be alleged and proved."

In Kansas, defamation per se arose based on these statements:
"(1) Imputation of a crime; (2) imputation of a loathsome disease
(usually venereal); (3) imputation of a person's unfitness for his
trade or profession; or (4) imputation that a woman is unchaste."
Kraisinger v. Liggett, 3 Kan. App. 2d 235, 237, 592 P.2d 477
(1979).

Moreover, damages in defamation come in several forms.

"Defamation damages traditionally involve five subparts: (1) nominal damages
(‘a trivial sum of money awarded' when a plaintiff 'has not established that he is
entitled to compensatory damages'), (2) general damages for harm to reputation
(called 'general,’ because they are generally anticipated, and hence do not need
to be alleged), (3) damages for special harm (the 'loss of something having eco-
nomic or pecuniary value,' such as loss of business), (4) damages for emotional
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distress (and bodily harm resulting therefrom), and (5) punitive damages (to pun-
ish a defendant's outrageous conduct).” Sipe, "Old Stinking, Old Nasty, Old Itchy
Old Toad": Defamation Law, Warts and All (a Call for Reform), 41 Ind. L. Rev.
137, 152 (2008).

But the right of an individual to seek and obtain redress for
defamation is not without limits. See, e.g., New York Times v. Sul-
livan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686 (1964) (false
statements from the media about a public official conducting their
official duties were protected by the First Amendment unless the
public official could prove the statement was made with actual
malice); Gertz v. Robert Welch Inc., 418 U.S. 323, 349, 94 S. Ct.
2997, 41 L. Ed. 2d 789 (1974) ("'States may not permit recovery
of presumed or punitive damages, at least when liability is not
based on a showing of knowledge of falsity or reckless disregard
for the truth.").

Shortly after Gertz, we issued Gobin v. Globe Pub. Co., 216
Kan. 223, 531 P.2d 76 (1975) (Gobin I). Gary Dean Gobin alleged
a Dodge City newspaper, published by Globe Publishing Com-
pany, printed defamatory statements. Gobin was a hog farmer, and
the newspaper printed an article and photos falsely representing
that Gobin pleaded guilty to animal cruelty. In fact, Gobin was
charged and convicted but he never pleaded guilty, and the crim-
inal case was ultimately dismissed. After his civil trial, the jury
awarded Gobin $100,000 in damages. Gobin had not asserted in-
jury to reputation or emotional distress. Globe appealed, and we
explained "[t]he controlling issue upon this appeal is whether
damage to one's reputation is an essential ingredient in an action
for defamation.” 232 Kan. at 4.

Pertinent to the issues here, we held:

"Gertz, as we pointed out in Gobin |, effected an immediate change upon the rule in
Kansas and in those other states which presumed damages upon the establishment of
libel per se, and permitted recovery based upon that presumption. Damages recoverable
for defamation may no longer be presumed; they must be established by proof, no matter
what the character of the libel." Gobin 111, 232 Kan. at 5.

Further:

"We conclude that in this state, damage to one's reputation is the essence and gravamen
of an action for defamation. Unless injury to reputation is shown, plaintiff has not estab-
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lished a valid claim for defamation, by either libel or slander, under our law. It is repu-
tation which is defamed, reputation which is injured, reputation which is protected by
the laws of libel and slander." (Emphasis added.) Gobin 111, 232 Kan. at 6.

We have reiterated this holding in subsequent opinions. Hall, 274
Kan. at 276; Moran v. State, 267 Kan. 583, 599, 985 P.2d 127 (1999);
Knudsen v. Kansas Gas and Electric Co., 248 Kan. 469, 474, 807 P.2d
71(1991).

With this context in mind, we now turn to Swanson's two issues.

Swanson Failed to Prove Injury to His Reputation

Swanson argues there was sufficient evidence to establish reputa-
tional harm, so the panel majority erred by affirming the district court's
decision to grant Marcus' motion for judgment as a matter of law. We
disagree with Swanson and agree with the panel majority. The district
court's holding was correct. As a matter of law, Swanson failed to
prove injury to his reputation.

Standard of Review

A motion for a directed verdict is now referred to as a motion for
a judgment as a matter of law. This court's standard of review of a rul-
ing on a motion for a judgment as a matter of law is the following:

"When ruling on a motion for directed verdict, the trial court is required to resolve all
facts and inferences reasonably to be drawn from the evidence in favor of the party
against whom the ruling is sought. Where reasonable minds could reach different con-
clusions based on the evidence, the motion must be denied. A similar analysis must be
applied by an appellate court when reviewing the grant or denial of a motion for directed
verdict." Wilkinson v. Shoney's, Inc., 269 Kan. 194, 202, 4 P.3d 1149 (2000) (quoting
Calver v. Hinson, 267 Kan. 369, Syl. 1 1, 982 P.2d 970 [1999]).

We owe no deference to the district court's decision. Siruta v.
Siruta, 301 Kan. 757, 766, 348 P.3d 549 (2015).

Discussion

As we explained in Gobin I11, "*damage to one's reputation is the
essence and gravamen of an action for defamation. Unless injury to
reputation is shown, plaintiff has not established a valid claim for def-
amation, by either libel or slander, under our law." 232 Kan. at 6. Injury
to reputation is "to diminish the esteem, respect, goodwill or confi-
dence in which the [claimant] is held, or to excite adverse, derogatory
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or unpleasant feelings or opinions against him." Moran, 267 Kan. at
590. Reputational damage may be inferred so long as the inferences
are reasonable. Moran, 267 Kan. at 590.

With these rules in mind, we turn to Swanson's claims of rep-
utational harm. First, Swanson directs us to his 3.5 Yelp star rating
as evidence that his reputation was harmed in the community.
Neufeld testified the Swanson Center had 19 ratings on Yelp. Of
these ratings, 18 were 5-star ratings, with Marcus' 1-star rating
bringing the Swanson Center's overall rating to 3.5. Judge Warner
suggests the 3.5-star rating was evidence that Swanson's reputa-
tion was affected "in a real [and] measurable sense." Marcus, 2022
WL 3570349, at *15.

We do not find this reasoning compelling. Proof of injury to
reputation requires evidence to establish a causal relationship be-
tween the defamatory statements and the injury to Swanson's rep-
utation. The defamatory statements at issue were the text of the
Yelp post. These statements did not reduce the star rating. Rather,
the 3.5-star rating was caused by Marcus' 1-star rating, which was
mathematically aggregated with the other ratings to produce a nu-
merical outcome. The 1-star rating itself was not defamatory be-
cause it was not a statement that may be true or false. It was an
opinion. See Kimzey v. Yelp! Inc., 836 F.3d 1263, 1269-70 (9th
Cir. 2016) (Yelp star ratings are opinions). Put simply, the 3.5-star
rating cannot establish reputational harm because the reduced rat-
ing was not caused by a defamatory statement. And even if we
view the defamatory statements and the reduced star-rating as in-
separable, Swanson has provided no evidence that the 3.5-star rat-
ing affected his reputation in the community. At most, Swanson
testified that Yelp was important to potential customers and
Neufeld worried the reviews might turn away future clients.

Swanson's second argument for reputational harm is that the
content of the reviews deterred future patients. He testified:

"1 am hoping that maybe as a result of this that review can finally be taken down.
Because not only does it bother me, of course it does, every time | check it for
myself, it does bother me, it affects my reputation, which | worked really hard to
try to rebuild. And | think because of its exposure on Yelp, which is like a num-
ber one review site, | think a lot of people see it, and | am sure—I can't quantitate.
I don't know how many people have seen it and then never see me as a patient.
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But I have to think it is a lot. Just because this is just common knowledge. We
all know that Yelp matters to businesses." (Emphasis added.)

Swanson here recognized his reputation had suffered for rea-
sons unrelated to Marcus. Notably, Swanson had been publicly
censured by the Kansas and Missouri medical boards, had been a
defendant in 30 malpractice lawsuits, had been the subject of sev-
eral negative articles in the media, and had received other negative
reviews online. Even so, Swanson had worked hard to rebuild his
reputation and believed it was excellent. In fact, Swanson testified
that in the year following Marcus' Yelp reviews his revenue,
profit, and patient count increased. He continued to be published
in peer reviewed journals, serve as a peer reviewer, and receive
invitations to speak at professional conferences.

The other witness, Neufeld, testified that she sought treatment
from Swanson both before and after Marcus' Yelp review. Neufeld
had done research on potential physicians before her first proce-
dure. She had discovered one of the negative articles but found it
sensational and decided to meet Swanson anyway. She then had
her procedure and was pleased with the results. She also con-
ducted research before her second procedure. During this process,
she came across Marcus' review of the Swanson Center and de-
scribed it to Swanson when they met during her consultation. She
wanted him to know it was posted because it could hurt his prac-
tice. She was concerned about how others might perceive Swan-
son after reading the Yelp review. It did not stop her from seeking
out his care. She thought her second procedure had a positive out-
come and posted a positive Yelp review to offset Marcus'. Based
on this testimony, Swanson argues it is a reasonable inference that
prospective clients who were unfamiliar with Swanson's work
would be deterred.

Marcus replies that Swanson could not identify a single pa-
tient that was dissuaded. We acknowledge that would be difficult
to do because Swanson is unlikely to have contact with potential
patients who may have been dissuaded, but even so, Kansas law
requires some evidence of reputational harm.

Evidence of reputational harm cannot be speculative. In Clark
v. Time, Inc., a country club manager brought a defamation claim
based on a negative review posted online. The post referred to the
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manager as "Vlad the Impaler." The court dismissed the claim on
summary judgment because, among other things, the plaintiff
failed to prove reputational damage. Applying Kansas law, the
court explained "plaintiff conceded . . . that he lost no business
opportunities because of the article's publication.” Clark v. Time,
Inc., 242 F. Supp. 3d 1194, 1217 (D. Kan. 2017). Moreover, plain-
tiff's argument "that his reputation has sustained damage because
anyone who searches the internet for plaintiff's name will find the
article is simply unsupported speculation." 242 F. Supp. 3d at
1217. The court noted the plaintiff "assumes that the reader will
form a negative opinion about plaintiff after reading the article."
242 F. Supp. 3d at 1217. Both Swanson and Neufeld make similar
assumptions.

In Moran, 267 Kan. 583, plaintiff was the former head of the
University of Kansas Medical Center's Department of Cardiotho-
racic Surgery. Four KUMC administrators issued four communi-
cations, in newspapers or online, that criticized Moran and his
stewardship of the heart transplant program. Moran filed a defa-
mation claim, and the defendants moved for summary judgment.
One issue was whether Moran suffered reputational harm. The
district court granted summary judgment for the defendants, but
this court reversed, despite the evidence for reputational harm be-
ing "unquestionably thin." 267 Kan. at 590. Moran's interrogato-
ries revealed that, since the communications, he had received less
interest in leading transplant programs at other hospitals and from
academic journals. Also other publications stopped inviting him
to submit articles. We explained:

"Moran's beliefs, as expressed in his answers to interrogatories, do not amount
to much by themselves. In order to amount to anything, the inferences Moran
would have us draw must be reasonable. In the circumstances, a decrease after
publication of defendants' statements for requests for Moran's professional par-
ticipation would seem to be the sort of detrimental consequence that might be
expected from colleagues' defamatory statements about his professional conduct.
Thus, it would be reasonable to infer a causal link between the decreased demand
for his professional participation and the defendants' statements." 267 Kan. at
590-91.

The above passage shows that a reasonable inference must be
tethered to a fact in the world, such as declining job or publication
offers. From that fact, a reasonable inference can be made that
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there was a causal link between the defamatory statement and rep-
utational harm. Here, neither Swanson nor Neufeld ties their rep-
utational damage testimony to any external fact. We cannot find
causation because Swanson never directs us to an effect. Rather,
the relevant testimony relies on speculative statements about pos-
sible states of affairs.

Not surprisingly, Swanson did not know of potential patients
who saw the review and declined to seek his services. Neufeld was
concerned that others might not hire Swanson but provided no tes-
timony that she, or anyone else, had considered Swanson but was
discouraged or deterred because of Marcus' false review. Rather
than demonstrating harm, Swanson testified instead to stable or
increasing business and professional opportunities. Based on the
testimony, Swanson's inferences of harm are unsupported by fact.
He falls far short of the "unquestionably thin" evidence showing
reputational harm in Moran. Kansas law requires more. See Zaid
v. Boyd, No. 22-1089-EFM, 2022 WL 4534633, at *9 (D. Kan.
2022) (unpublished opinion) (noting "“there must be specific facts
to support the inference of reputational damage, such as lost sales,
lost profits, 'a decrease after publication of defendants’ statements
for requests for [plaintiff]'s professional participation, or a decline
in clients or revenue'). We conclude that Swanson's second argu-
ment for causal proof of reputational harm is unpersuasive be-
cause the harm is speculative.

Swanson's third attempt to establish reputational harm is
based on his testimony that he was personally upset by the Yelp
reviews and devoted substantial time and resources to have the
reviews taken down. Swanson enlisted his staff in this task and
even hired a consultant, ultimately spending hundreds of hours on
the project. But the injuries to Swanson's feelings and pocketbook
are not reputational injuries. See Gobin 111, 232 Kan. at 7. Repu-
tational injuries are relational. See Gomez v. Hug, 7 Kan. App. 2d
603, 611-12, 645 P.2d 916 (1982) (quoting Prosser, Law of Torts,
p.737 [4th ed. 1971]) "In either form, defamation is an invasion of
the interest in reputation and good name. This is a 'relational’ in-
terest since it involves the opinion which others in the community
may have, or tend to have, of the plaintiff."). Though pecuniary
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harm may be considered evidence of reputational damage, Swan-
son's economic injury was not caused by a third party's negative
perception of him based on a reputational decline. Instead, the
causal connection was from the false statements to his own mental
anguish, not a damaged reputation. As Marcus persuasively ar-
gues, allowing this evidence to establish reputational harm would
make any defamation claim actionable so long as the plaintiff
spent time and money to counter the alleged defamatory state-
ment.

Swanson makes other arguments. He first suggests the district
court and majority panel erroneously required him to show "typi-
cal" defamation damages. Judge Warner levels a similar charge.
Marcus, 2022 WL 3570349, at *15 (Warner, J., concurring in part
and dissenting in part). The panel majority, however, correctly
recognized the diversity of ways that defamation plaintiffs may
prove reputational damage. Marcus, 2022 WL 3570349, at *11.
The comparison to the facts of Moran and other cases does not
seek to require such evidence, but to illustrate that Swanson did
not marshal any evidence of reputational harm at trial. Along these
lines, Swanson suggests the district court and the majority panel
ignored controlling legal standards by reweighing evidence. But
Marcus correctly points out that the issue is not a reweighing of
evidence, but that there was no evidence to be reweighed.

Next, Swanson argues the district court and panel majority
erred by focusing on Swanson's counsel's statements in closing
argument. Swanson is correct that closing arguments are not evi-
dence. Wilson v. Williams, 261 Kan. 703, 710, 933 P.2d 757
(1997). The panel majority discussed the closing argument, and
the district court referenced the argument in its order granting
judgment as a matter of law. Marcus, 2022 WL 3570349, at *7.
Nonetheless, we conclude the panel was correct that the district
court referenced the closing argument merely to illuminate the
lack of evidence on reputational harm, rather than as a basis for its
ruling. In fact, the panel specifically explains the district court's
analysis of the closing argument "tends to confirm the evidentiary
gap but does not in any legal way establish it." Marcus, 2022 WL
3570349, at *7. We see no error.
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Finally, Swanson briefly suggests the district court usurped
the jury's fact-finding role and therefore denied him his constitu-
tional right to a trial by jury. He made a similar argument before
the panel, which appropriately recognized that this argument is not
a standalone claim under the Kansas Constitution Bill of Rights
section 5, but is a reframing of the "reweighing the evidence" ar-
gument using constitutional language. Marcus, 2022 WL
3570349, at *8. So the panel was correct that Swanson's argument
fails.

Accordingly, we affirm the district court and panel majority's
rulings that Swanson failed to establish reputational harm caused
by the defamatory statements.

Kansas Abolished Presumed Damages and Defamation Per Se

Swanson's second issue on appeal asserts he was not required
to establish reputational harm because the jury found Marcus
acted with malice and the common law doctrine of defamation per
se means damages are presumed. Put another way, Swanson asks
us to hold that a finding of actual malice would relieve a claimant
of proving reputational harm. Marcus responds that we abolished
defamation per se and presumed damages in Gobin Ill. We agree
with Marcus.

Standard of Review

We have unlimited review over interpretation of our prece-
dents. Scott v. Hughes, 294 Kan. 403, 412, 275 P.3d 890 (2012).
Additionally, the core question here poses a question of common
law, which is inherently a question of law over which we have
unlimited review. See Wilkinson v. Shoney's, Inc., 269 Kan. 194,
203, 4 P.3d 1149 (2000) ("Whether to adopt or recognize a new
cause of action falling within the common law of tort or negli-
gence is a question of law over which we have unlimited re-
view.").

Discussion

Marcus and the panel majority suggest we abolished defama-
tion per se in Gobin Ill. Marcus, 2022 WL 3570349, at *3. We
released Gobin 111 eight years after Gertz, explaining, "'Damages
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recoverable for defamation may no longer be presumed; they must
be established by proof, no matter what the character of the libel.
" (Emphasis added.) Gobin Ill, 232 Kan. at 4. And "damage to
one's reputation is the essence and gravamen of an action for def-
amation. Unless injury to reputation is shown, plaintiff has not es-
tablished a valid claim for defamation, by either libel or slander,
under our law." 232 Kan. at 6.

Swanson makes several arguments that we have not abolished
presumed damages. First, he directs us to our discussion about
whether other states required reputational harm before other dam-
ages could be recovered. From our reference to New York's law,
he gleans: "[A]bsent proof of harm to reputation, a plaintiff may
not recover damages for mental anguish on a claim of defamation
unless plaintiff proves malice." 232 Kan. at 7.

The quotation Swanson relies on occurred in the context of a
discussion of damage sequencing, which considers whether repu-
tational injury must first be established before other damages are
recoverable. After we concluded that injury to reputation was a
requirement of any defamation action, we noted that Florida per-
mitted plaintiffs to recover damages for mental anguish absent a
showing of reputational harm. Gobin 111, 232 Kan. at 6-7. We then
observed that New York had a different rule. Next, we clarified
that "[w]e agree with the New York rule that the plaintiff in an
action for defamation must first offer proof of harm to reputation;
any claim for mental anguish is 'parasitic," and compensable only
after damage to reputation has been established.” 232 Kan. at 7;
Richie v. Paramount Pictures Corp., 544 N.W. 2d 21, 30 (Minn.
1996) (citing Gobin Il and explaining "courts in other jurisdic-
tions have found that New York does have a reputational harm
prerequisite in defamation cases").

In Moran, we quoted Gertz to elaborate:

""We need not define "actual injury," as trial courts have wide experience in fram-
ing appropriate jury instructions in tort actions. Suffice it to say that actual injury
is not limited to out-of-pocket loss. Indeed, the more customary types of actual
harm inflicted by defamatory falsehood include impairment of reputation and
standing in the community, personal humiliation, and mental anguish and suffer-
ing. Of course, juries must be limited by appropriate instructions, and all awards
must be supported by competent evidence concerning the injury, although there
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need be no evidence which assigns an actual dollar value to the injury. " 267
Kan. at 599 (quoting Gertz, 418 U.S. at 349-50).

In Gobin 111 we agreed with the sequencing of damages out-
lined in the New York rule but we also rejected the Gertz rule that
reputational harm is not required if malice is shown. Thus our ref-
erence to the sequencing of damages—injury to reputation first,
then other damages may follow—does not contradict Gobin I1l's
earlier statement that "[d]amages recoverable for defamation may
no longer be presumed; they must be established by proof, no mat-
ter what the character of the libel." 232 Kan. at 5.

Second, Swanson argues that two post-Gobin I11 cases suggest
malice may relieve a plaintiff from proof of reputation injury or
damages. In Turner v. Halliburton Co., 240 Kan. 1, 11, 722 P.2d
1106 (1986), we resolved the case and then explained "it is not
necessary for us to consider the question of whether Gobin [111]
requires actual proof of damage to reputation when the defendant
is not a member of the news media." 240 Kan. at 11. In Moran,
267 Kan. at 593, we noted that "[h]aving determined that the dis-
trict court erred in granting defendants' summary judgment, we do
not reach the second issue raised of whether actual malice would
relieve Moran of the burden of showing injury to reputation."

Swanson relies on these cases to argue that Gobin I11's aboli-
tion is not absolute, but our prior refusals to reach that issue means
that we made no decision one way or another about the issue of
absolute abolition. Put differently, Gobin Ill's scope was not di-
minished in either Turner or Moran.

In fact, additional language from Moran supports Marcus'
view. Perhaps because malice had not been alleged in Gobin, Mo-
ran first states: "This court has not squarely decided whether in
Kansas any and all defamation plaintiffs must allege and prove
actual damages rather than relying on the theory of presumed
damages.” Moran, 267 Kan. at 598. Regardless, Moran explained:
"Gertz changed the law in Kansas. Damages recoverable for def-
amation, whether per se or not, could no longer be presumed but
must be proven.” 267 Kan. at 599. The latter statement supports
the holding in Gobin Ill. And our most recent decision touching
on the issue directly quotes Moran's statement that defamation per
se damages cannot be presumed. Hall, 274 Kan. at 276. We clarify
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here that defamation per se and presumed damages have been
abolished in all instances.

Our interpretation of Gobin 11 is consistent with the way other
courts have interpreted it. See, e.g., In re Rockhill Pain Specialists,
P.A., 55 Kan. App. 2d 161, 185-86, 412 P.3d 1008 (2017); Polson
v. Davis, 895 F.2d 705, 708 (10th Cir. 1990); RX Savings, LLC v.
Besch, No. 19-2439-DDC-JPO, 2019 WL 6974959, at *3 (D. Kan.
2019) (unpublished opinion) (quoting Gobin 111, 232 Kan. at 5);
Waste Management of Texas, Inc. v. Texas Disposal Systems
Landfill, Inc., 434 S\W.3d 142, 146 n.9 (Tex. 2014); Bierman v.
Weier, 826 N.W.2d 436, 456 n.8 (lowa 2013); MacDonald v.
Riggs, 166 P.3d 12, 18 n.20 (Ala. 2007). Academic commentary
also suggests we completely abolished defamation per se in Gobin
I1l. Seager, Jackpot! Presumed Damages Gone Wild—and Un-
constitutional, 31-WTR Comm. Law. 1, 31 (2015).

We recognize Gobin 111 places us in the minority. See Krieger,
Defamation Per Se Cases Should Include Guaranteed Minimum
Presumed Damage Awards to Private Plaintiffs, 58 San Diego L.
Rev. 641, 662-63 n.133 (2021) (outlining the 40 states allowing
for some form of presumed damages for defamation per se);
Seager, 31-WTR Comm. Law. at 31 ("A majority of states have
retained the common-law doctrine of presumed damages for def-
amation per se."). But U.S. Supreme Court precedent does not pro-
hibit Kansas from abolishing presumed damages and thus increas-
ing the protection for defendants in a defamation action. See Bier-
man, 826 N.W.2d at 449 ("*lowa can make its defamation law more
protective of defendants than the First Amendment requires."”).

Because Gobin 11l abolished defamation per se and presumed
damages, we reject Swanson's argument to the contrary. Swanson
frames his argument as a dispute over the proper reading of Gobin
111, but Marcus correctly notes that Swanson's argument includes
an implicit call to change the law and allow for defamation per se
when actual malice is shown. Swanson's argument, therefore, im-
plicates stare decisis concerns.

"Stare decisis recognizes that once a point of law has been
established by a court, that point of law will generally be followed
by the same court and all courts of lower rank in later cases when
the same legal issue is raised.” In re Equalization Appeal of
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Walmart Stores, Inc., 316 Kan. 32, 62, 513 P.3d 457 (2022).
"Stare decisis—while not a 'rigid inevitability'—serves as a 'pru-
dent governor on the pace of legal change.” McCullough v. Wil-
son, 308 Kan. 1025, 1035, 426 P.3d 494 (2018) (quoting State v.
Jordan, 303 Kan. 1017, 1021, 370 P.3d 417 [2016]). The doc-
trine's application "'ensures stability and continuity—demonstrat-
ing a continuing legitimacy of judicial review." Wilson, 308 Kan.
at 1035-36 (quoting Crist v. Hunan Palace, Inc., 277 Kan. 706,
715, 89 P.3d 573 [2004]). Stare decisis considerations are partic-
ularly persuasive "in cases involving property and contract rights,
where reliance interests are involved"” and when "the legislature is
free to alter a statute in response to court precedent with which it
disagrees but declines to do so." Crist, 277 Kan. at 715 (reliance
interests related to property and contract rights); State v. Quested,
302 Kan. 262, 278, 352 P.3d 553 (2015) (Legislature declining to
alter).

"While 'stare decisis is not an inexorable command,' this court
endeavors to adhere to the principle unless clearly convinced a
rule of law established in its earlier cases 'was originally erroneous
or is no longer sound because of changing conditions and that
more good than harm will come by departing from precedent.™
State v. Hambright, 310 Kan. 408, 416, 447 P.3d 972 (2019)
(quoting State v. Spencer Gifts, LLC, 304 Kan. 755, 766, 374 P.3d
680 [2016]).

The majority below suggests that changing circumstances
might warrant a reconsideration of Gobin Ill. Marcus, 2022 WL
3570349, at *10. It notes defamation law was created before the
internet age. Indeed, the tort has a long history tracing back to
English courts. See Hirth, Laying to Rest the Ecclesiastical Pre-
sumption of Falsity: Why the Missouri Approved Instructions
Should Include Falsity as an Element of Defamation, 69 Mo. L.
Rev. 529, 529 (2004) ("Continually modified by kings, ecclesias-
tical courts, state legislatures, and the United States Supreme
Court, the modern law of defamation is a thicket of presumptions,
privileges, and plaintiff-specific pleadings.").

But we also recognize the importance of stability. Gobin Il1
has been the law for over 40 years and has become universally
accepted as abolishing defamation per se and presumed damages
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in Kansas. Today we reaffirm Gobin Ill's holding and decline to
upset the continuity that follows from its continued application.
We are not convinced that Gobin 11 is no longer sound because
of the internet, and we are not convinced that disturbing Gobin I11
would do more good than harm.

Other courts have disagreed. W.J.A. v. D.A., 210 N.J. 229,
233, 43 A.3d 1148 (2012). But we find company with the New
Mexico Supreme Court, which rejected a request to reimplement
presumed damages in an internet era case, though the defamatory
statement was not posted online. See Smith v. Durden, 276 P.3d
943, 943 (N.M. 2012) ("The issue before the Court is whether
New Mexico requires a showing of injury to one's reputation to
establish liability for defamation. We hold that it does, as injury
to reputation is the very essence of the tort of defamation.”).

In light of our holdings today, we need not reach Swanson's
remaining arguments, which all depend on the availability of pre-
sumed damages or recoverable damages without proof of reputa-
tional injury.

CONCLUSION

Swanson failed to prove Marcus' defamatory statements in-
jured his reputation. Consequently, he cannot show recoverable
damages.

The judgment of the Court of Appeals affirming the district
court is affirmed. The judgment of the district court is affirmed.

WALL, J., not participating.
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No. 124,992
STATE OF KANSAS, Appellee, v. JOHN PEPPER, Appellant.

(539 P.3d 203)
SYLLABUS BY THE COURT

1. CRIMINAL LAW-—Aggravated Criminal Sodomy—Statutory Require-
ments. The crime of aggravated criminal sodomy pursuant to K.S.A. 2022
Supp. 21-5504(b)(3)(A) requires the State to prove beyond a reasonable
doubt that (1) sodomy occurred; (2) the victim did not consent; and (3) the
victim was overcome by force or fear.

2. SAME—OQvercome by Force or Fear Language—Same Meaning. "Over-
come by force or fear" has the same meaning in our aggravated criminal
sodomy statute as it has in our rape statute.

3. EVIDENCE—K.S.A. 60-405 Provides Method for Proffering Record for
Appellate Review. Following a district court's ruling that evidence will not
be admitted, the plain language of K.S.A. 60-405 provides that a district
court may approve of various forms and methods of proffering a record for
purposes of appellate review of that district court ruling.

4.  SAME—Proffer of Evidence—Proponent Must Indicate Substance of Ex-
pected Evidence. If the district court does not approve an alternative form
of proffer, the proponent of excluded evidence must indicate the substance
of the expected evidence by questions indicating the desired answers.

Appeal from Sedgwick District Court; BRUCE C. BROWN, judge. Oral argu-
ment held May 15, 2023. Opinion filed December 8, 2023. Affirmed.

Laura Stratton, of Capital Appeals and Conflicts Office, argued the cause,
and Reid T. Nelson and Debra J. Wilson, of the same office, were on the brief for
appellant.

Matt J. Maloney, assistant district attorney, argued the cause, and Marc Ben-
nett, district attorney, and Kris W. Kobach, attorney general, were with him on
the brief for appellee.

The opinion of the court was delivered by

WILSON, J.: A jury convicted John Pepper of felony murder
with the predicate felony of aggravated criminal sodomy. On di-
rect appeal, he asserts three district court errors: (1) evidence in-
sufficiency, (2) erroneous exclusion of expert opinion, and (3) per-
mission for one camera in the courtroom during trial and pretrial
proceedings. On direct appeal, we affirm.
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FACTS AND PROCEDURAL BACKGROUND

When Wichita Police Detective Dustin Noll arrived at the
Wichita residence where he had been dispatched, he heard
screams coming from inside where C.C. had just discovered her
72-year-old mother, R.G., lying dead on the kitchen floor and
nude from the waist down. As Noll attempted lifesaving measures
on R.G., backup law enforcement discovered Pepper in a nearby
bedroom closet, sitting on the floor hugging his dog. The officers
arrested him. Law enforcement also found a small knife in Pep-
per's pocket.

At trial, the State called numerous witnesses. Witnesses at the
scene had noticed a lot of blood in R.G.'s mouth and heard bones
cracking when starting CPR. Shortly after Pepper's arrest, forensic
nursing coordinator Amy Mitchell collected numerous DNA sam-
ples from Pepper's mouth, penis, anus, and the area between his
left index and pointer fingers.

Tina Peck, a sexual assault examination nurse who conducted
a postmortem examination of R.G., took DNA samples from
R.G.'s mouth, anus, and vagina. She noted bruising on R.G.'s gen-
itals, which could have been caused by blunt force trauma from a
finger or an erect penis. She testified the injuries could have re-
sulted from either consensual or nonconsensual sex.

Dr. Jamie Oeberst, a coroner, conducted an autopsy. She
noted bruising and scrapes around R.G.'s mouth on her left cheek,
bruising and scrapes on the inside of R.G.'s lower lip, bruising on
the inside of R.G.'s upper lip, bruising and a "superficial lacera-
tion" inside R.G.'s left cheek, scrapes near her left eye and left
cheek, bruising on her tongue, multiple scalp bruises, and scrapes
on the eyelids. There were also bruises and scrapes on R.G.'s arms,
legs, chest, and back. Dr. Oeberst explained bruises require blood
pressure and that chest compressions circulate blood, but only the
bruises on the left side of R.G.'s chest could have been caused by
chest compressions. Further, R.G.'s lumbar vertebra in her lower
back had been fractured. The muscle surrounding the fracture had
been torn, meaning "she had a significant injury in this area of her
back.” The injury could have been caused by twisting or a sharp
flexion like bending forward, but Dr. Oeberst concluded the cause
of the injury was unknown.
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Dr. Oeberst also testified that R.G. had petechial hemor-
rhages, which are small hemorrhages in the eyes and face that can
be caused by many things including smothering. But petechial
hemorrhages may also be caused by the resuscitation efforts and
therefore she could not definitively identify their cause. R.G.'s
toxicology screen was negative for drugs and alcohol.

Based on these injuries, Dr. Oeberst testified that R.G.'s cause
of death was a cardiac event caused by blunt force trauma. R.G.
had a history of health issues including high blood pressure, an
enlarged heart, atrial fibrillation, congestive heart failure, short-
ness of breath, lung disease, sarcoidosis, scarred lungs, and a prior
pulmonary embolism. The blunt force trauma caused stress and
pain that compromised these preexisting conditions. Dr. Oeberst
testified that "but for the blunt force injuries, she wouldn't have
died that day." She also noted that a potential, but not conclusive,
cause of death was smothering based on R.G.'s mouth injuries and
the petechial hemorrhages. These injuries suggested a hand could
have been placed over R.G.'s mouth. R.G. had been intubated at
the scene, and the intubation may have caused mouth injuries, but
Dr. Oeberst had never seen an intubation cause injury on the in-
sides of cheeks. R.G. also had several broken ribs, which Dr. Oe-
berst attributed to chest compressions.

Steve Hoofer, a DNA analyst, testified that Pepper could not
be excluded from the DNA found in R.G.'s anus, though DNA
results could not provide information on how the DNA sample
was deposited. The substance on Pepper's left index finger was
presumptively blood, and R.G. could not be excluded as a major
contributor to the blood's DNA profile.

The neighbor who called 911 had known R.G. for nearly 20
years. During this time, she never saw R.G. with a boyfriend or
male interest. She testified that R.G. had numerous health issues,
used an inhaler, and did not drive. This neighbor also explained
that she had seen Pepper a few times before, and that he began
hanging around R.G.'s house for nearly a week before R.G.'s
death.

R.G.'s best friend and landlord had known R.G. for 19 years.
This close friend knew about R.G.'s health problems, noted that
R.G. used a walking cane, and explained that she took R.G. out
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for errands. She never met Pepper and was under the impression
that R.G. was celibate.

C.C. testified that she met Pepper, who she knew as "HD,"
around a month and a half before R.G.'s death. C.C. had be-
friended Pepper shortly after he moved to Wichita from Colorado.
When Pepper became homeless after being evicted from his resi-
dence, C.C. invited Pepper to stay at the home she shared with
R.G. Initially, R.G. said the arrangement was fine. Pepper began
sleeping inside, but at some point, R.G. told C.C. she wanted Pep-
per to leave. After that, Pepper slept in their yard with his belong-
ings. R.G. stopped letting Pepper in and forced him to stay outside
even during the hottest parts of the day.

C.C. explained that Pepper and R.G. never napped together,
but she was then shown a transcript of her conversation with a
detective in which she explained they napped together several
times. C.C. explained that Pepper was not supposed to be inside
the house without her. That said, Pepper never did anything to
make her worry about him harming R.G. In fact, R.G. told C.C. to
not throw Pepper's property away, and R.G. would feed him and
let him take showers and naps. C.C. never saw her mother in any
romantic relationships and believed R.G. had been celibate for
around 20 years.

C.C. then recounted the day her mother died. C.C. had left the
home around 3 p.m. When she left, R.G. was sitting on the
loveseat because her upper respiratory issues made it difficult to
breathe when lying down. C.C. returned around 6 p.m. She tried
to get in the front door, but it was locked so she went to the back
door. The back door was usually "locked" by placing a knife be-
tween the door and jamb. When C.C. got to the back door on that
day, the knife was on the porch. She moved to open the door and
noticed R.G. was on the kitchen floor, lying face up. She blew into
R.G.'s mouth and blood came out of R.G.'s nose. C.C. did not ma-
nipulate R.G.'s body beyond providing mouth to mouth. At this
point she ran across the road, alerted a neighbor to call for help,
and ran back to her mother.

At the time, C.C. had been up for two days on a crack cocaine
binge. She was drunk and high. She admitted to a drug and alcohol
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addiction. She was also schizophrenic and bipolar and had bad
memory lapses.

Following the State's evidence, the defense made a motion for
a directed verdict, which was denied. Pepper then presented three
witnesses.

Jennifer Johnson, who has a doctorate in nursing practice and
conducts forensic medical examinations, had reviewed the sexual
assault examinations of Pepper and R.G., as well as the autopsy
report and photographs. Johnson testified that R.G.'s genital bruis-
ing could have been caused by consensual sex or even "simple
genital wiping."

As for the autopsy, Johnson testified that the injuries on R.G.'s
face could be consistent with lifesaving measures including mouth
to mouth resuscitation, placing an endotracheal tube, and the vel-
cro strap and device placed around the patient's head to hold the
endotracheal tube in place. Johnson also noted that the petechiae
could have been caused by a cardiac event. Johnson agreed that
the injuries were potentially smothering injuries. In sum, Johnson
suggested the injuries could have been caused by lifesaving
measures, smothering, or the cardiac event that killed R.G.

Dr. Randy Lance Parker, a licensed psychologist, had con-
ducted an evaluation of Pepper that included two interviews, var-
ious psychological tests, interviews with Pepper's family, and a
review of many documents. Dr. Parker found Pepper was a high
functioning autistic. He also opined that Pepper's crack cocaine
use would have diminished Pepper's impulse control.

Dr. Parker found Pepper had a medium 1Q and had trouble in
both school and the military. Pepper also suffered from alcohol
abuse disorder, cannabis abuse disorder, and cocaine abuse disor-
der. His military service did not succeed because he could not stop
using alcohol and marijuana. Dr. Parker explained it was impos-
sible to understand Pepper without acknowledging his life-long
alcohol and marijuana abuse, and that he began using crack co-
caine in the time just before R.G.'s death.

Finally, Pepper testified in his defense. The description of his
relationship with R.G. differed from C.C.'s. Pepper testified that,
during the time he had his own residence, he would visit R.G.
when C.C. was not present. He explained that R.G. would let him
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in, and they would eat and watch game shows on a television in
R.G.'s bedroom. He sat in a chair the first time they watched tele-
vision, but as the visits continued, he began sharing the bed with
R.G. He did not spend the night during this time.

According to Pepper's account, he and R.G. developed a rela-
tionship that began as motherly but, over time, became sexual. He
testified they had consensual penile/vaginal sex two times while
he still had a separate residence. He also explained that he would
call R.G. "pumpkin™ and expressed regret that he never bought her
flowers. He said C.C. was not aware these visits were occurring.

Pepper explained that C.C. invited him to stay at R.G.'s house
after he was evicted. He brought some of his property and dropped
it off in R.G.'s yard. Pepper testified that he only stayed at the res-
idence for two days. He slept outside both days.

Pepper then gave his account of R.G.'s death. That morning,
he noticed the back door was ajar and started talking with R.G.
R.G. allowed him to put his dog in the closet, and then Pepper met
R.G. in the kitchen. R.G. told him she was constipated. Pepper
suggested having anal sex to help with her constipation. R.G.
thought about it and then agreed. Pepper then removed R.G.'s un-
dergarments, and they had sex in the kitchen, rather than the bed-
room, because Pepper knew C.C. was returning home soon and he
wanted to complete the act in a hurry to avoid being caught. After
Pepper had an orgasm, R.G. "just fell right on her face, kind of
like—right like that, on her jaw, her face " Pepper then put his
finger in her mouth to try to remove her teeth. He also unsuccess-
fully tried to roll her over. He did not notice any blood at the time.
He thought R.G. was dead, so he went to sit in the closet with his
dog. He explained that he was in shock, and he waited in the closet
until the police found him. He had no explanation for the bruising
covering R.G.'s body.

Pepper admitted to at first telling police that someone put him
in the closet, even though at trial he conceded that was incorrect.
Pepper also contested some of the neighbors' testimony about his
interactions with them. Finally, Pepper testified that his morals
deteriorated after he began using crack cocaine, but he insisted he
never forced anything on R.G.
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The jury found Pepper guilty of one count of first-degree fel-
ony murder and one count of aggravated criminal sodomy. Pepper
filed a motion for judgment of acquittal and a motion for new trial,
which were both denied. The court sentenced Pepper to life in
prison with no possibility of parole for 25 years for the first-degree
murder conviction, and 195 months in prison for the aggravated
criminal sodomy conviction. The court ordered the sentences to
run consecutive.

Pepper directly appeals. Jurisdiction is proper. K.S.A. 2022
Supp. 22-3601(b)(3) (Supreme Court has jurisdiction over life im-
prisonment cases); K.S.A. 2022 Supp. 22-3601(b)(4) (Supreme
Court has jurisdiction over off-grid crimes); K.S.A. 2022 Supp.
21-5402(b) (felony murder is an off-grid crime).

DISCUSSION

There was sufficient evidence for a rational fact-finder to con-
clude that Pepper committed aggravated criminal sodomy.

Pepper first challenges his aggravated criminal sodomy con-
viction, arguing that the State did not present sufficient evidence
to show that he committed a forcible act. The State responds that
Pepper asks this court to reweigh the evidence. This issue is
properly preserved for review. State v. Farmer, 285 Kan. 541,
545, 175 P.3d 221 (2008) (criminal defendant need not challenge
sufficiency of the evidence before the trial court to preserve it for

appeal).
Standard of Review

"The Due Process Clause of the Fourteenth Amendment to the United States
Constitution requires proof beyond a reasonable doubt of every element of the
crime charged. It also requires fact-finders to rationally apply the proof-beyond-
a-reasonable-doubt standard to the facts in evidence. So when a criminal defend-
ant challenges the evidence's sufficiency, a reviewing court must examine the
evidence in the light most favorable to the prosecution and decide whether ‘any
rational trier of fact could have found the essential elements of the crime beyond
a reasonable doubt.' 'All that a defendant is entitled to on a sufficiency challenge
is for the court to make a "legal" determination whether the evidence was strong
enough to reach a jury at all.' [Citations omitted.]" State v. Sieg, 315 Kan. 526,
530-31, 509 P.3d 535 (2022).
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Generally, we will not reweigh evidence, resolve evidentiary
conflicts, or make witness credibility determinations. State v.
Zeiner, 316 Kan. 346, 350, 515 P.3d 736 (2022). Instead, "[a] re-
viewing court need only look to the evidence in favor of the ver-
dict to determine whether the essential elements of a charge are
sustained." 316 Kan. at 350. Additionally, our review is unlimited
insofar as this issue requires statutory interpretation. State v.
Looney, 299 Kan. 903, 906, 327 P.3d 425 (2014).

"The most fundamental rule of statutory construction is that the intent of the
Legislature governs if that intent can be ascertained. In ascertaining this intent,
we begin with the plain language of the statute, giving common words their or-
dinary meaning. When a statute is plain and unambiguous, an appellate court
should not speculate about the legislative intent behind that clear language, and
it should refrain from reading something into the statute that is not readily found
in its words. But if a statute's language is ambiguous, we will consult our canons
of construction to resolve the ambiguity. [Citations omitted.]™ State v. Eckert,
317 Kan. 21, 27, 522 P.3d 796 (2023).

Analysis

Pepper was convicted of aggravated criminal sodomy. K.S.A.
2022 Supp. 21-5501 defines sodomy as "oral contact or oral pen-
etration of the female genitalia or oral contact of the male genita-
lia; anal penetration, however slight, of a male or female by any
body part or object; or oral or anal copulation or sexual intercourse
between a person and an animal."

The amended charging document alleged Pepper "unlawfully en-
gage[d] in sodomy with [R.G.] or cause[d] [R.G.] to engage in sodomy
with any person or animal, without [R.G.]'s consent under circum-
stances when [R.G.] was overcome by force or fear." Thus, Pepper was
convicted under K.S.A. 2019 Supp. 21-5504(b)(3)(A):

"(b) Aggravated criminal sodomy is:

(3) sodomy with a victim who does not consent to the sodomy or causing a vic-
tim, without the victim's consent, to engage in sodomy with any person or an
animal under any of the following circumstances:

(A) When the victim is overcome by force or fear."

This version of aggravated criminal sodomy requires the State
to prove beyond a reasonable doubt that (1) sodomy occurred; (2)
the victim did not consent; and (3) the victim was overcome by
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force or fear. State v. Ninh, 63 Kan. App. 2d 91, 100, 525 P.3d 767
(2023). Here, no one contests that sodomy occurred. Pepper con-
tends the issue on appeal is whether R.G. consented to anal sex
"or whether it was violently forced upon her." The State agrees.

We have not evaluated the "overcome by force or fear" lan-
guage in our aggravated criminal sodomy statute, but we have out-
lined the meaning of the identical phrase in our rape statute. Com-
pare K.S.A. 2022 Supp. 21-5503(a)(1)(A) ("[w]hen the victim is
overcome by force or fear"), with K.S.A. 2022 Supp. 21-
5504(b)(3)(A) ("[w]hen the victim is overcome by force or fear");
see, e.g., State v. Brooks, 298 Kan. 672, 692, 317 P.3d 54 (2014)
(explaining "a rational factfinder could clearly conclude that J.P.
did not consent to the sexual intercourse because she was over-
come by fear, i.e., her fear got the better of her; her fear affected
or influenced her so strongly as to make her physically helpless;
her fear overpowered, conquered, and subdued her"); State v.
Borthwick, 255 Kan. 899, 913-14, 880 P.2d 1261 (1994) (discuss-
ing the "force or fear" language in Kansas' rape statute).

We interpret the language the same in both the aggravated
criminal sodomy and the rape statutes because of the identical stat-
utory language and the similarity of the proscribed conduct. See
Northcross v. Bd. of Educ. of Memphis City Schools, 412 U.S. 427,
428, 93 S. Ct. 2201, 37 L. Ed. 2d 48 (1973) ("The similarity of
language in § 718 and § 204[b] is, of course, a strong indication
that the two statutes should be interpreted pari passu."); Texas
Dept. of Housing and Community Affairs v. Inclusive Communi-
ties Project, Inc., 576 U.S. 519, 580, 135 S. Ct. 2507, 192 L. Ed.
2d 514 (2015) (Alito, J., dissenting) (noting "identical language in
two statutes having similar purposes should generally be pre-
sumed to have the same meaning"); State ex rel. Brant v. Bank of
America, 272 Kan. 182, 188, 31 P.3d 952 (2001) ("Ordinarily . . .

identical words or terms used in different statutes on a specific
subject are interpreted to have the same meaning absent anything
in the context to suggest that a different meaning was intended.").
Given the identical meaning of "overcome by force or fear,"

our cases interpreting the rape statute inform our understanding of
the statutory requirements of the relevant subsection of the aggra-
vated criminal sodomy statute. In State v. Chaney, 269 Kan. 10,
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20, 5 P.3d 492 (2000), we "declined to define in absolute terms
the degree of force required to sustain a rape conviction." Force
"is a highly subjective concept that does not lend itself to defini-
tion as a matter of law." State v. Tully, 293 Kan. 176, 198, 262
P.3d 314 (2011) (citing Chaney, 269 Kan. at 20). We must "con-
sider the record as a whole" and decide each case "on its [own]
unique facts." Borthwick, 255 Kan. at 911. We have provided the
following guidance:

"The 'force' required to sustain a rape conviction in this state does not require
that a rape victim resist to the point of becoming the victim of other crimes such
as battery or aggravated assault. [The Kansas rape statute] does not require the
State to prove that a rape victim told the offender she did not consent, physically
resisted the offender, and then endured sexual intercourse against her will. It does
not require that a victim be physically overcome by force in the form of a beating
or physical restraint. It requires only a finding that she did not give her consent
and that the victim was overcome by force or fear to facilitate the sexual inter-
course." Borthwick, 255 Kan. at 914.

Pepper first argues the State relies entirely on circumstantial
evidence to prove lack of consent and force. But even the gravest
crime can be proved with circumstantial evidence and the logical
inferences properly drawn from that evidence. Zeiner, 316 Kan. at
350; State v. Chandler, 307 Kan. 657, 669-70, 414 P.3d 713
(2018).

Next, Pepper's brief provides many ways that the evidence
presented at trial could be understood to show his innocence. His
argument is that the medical interventions, such as chest compres-
sions and the endotracheal tube, caused the injuries to R.G.'s body,
rather than a forcible act of sodomy.

The State agrees Pepper’s brief is replete with ways R.G.'s injuries
could have occurred, but asserts it is not our role to make that determi-
nation. The State is right. Pepper's argument asks us to reweigh the ev-
idence, which we will not do. State v. Harris, 310 Kan. 1026, 1030,
453 P.3d 1172 (2019) ("reviewing court generally will 'not reweigh
evidence, resolve evidentiary conflicts, or make witness credibility de-
terminations™). Instead, jurors are best equipped to evaluate the evi-
dence presented at trial. See State v. Franklin, 206 Kan. 527, 528, 479
P.2d 848 (1971) (jury's function to evaluate evidence within frame-
work of all evidence adduced). "[T]he jury discerns the truth through
the process of trial, particularly the taking of the oath or affirmation,
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the jury's observation of the witness' demeanor, and the refining fires
of cross-examination." DeCoux, Textual Limits on the Residual Excep-
tion to the Hearsay Rule: The "Near Miss" Debate and Beyond, 35
S.U. L. Rev. 99, 100 (2007).

Rather than resolving evidentiary conflicts or evaluating the cred-
ibility of Pepper, C.C., or the other witnesses, our role is to "look to the
evidence in favor of the verdict to determine whether the essential ele-
ments of a charge are sustained." Zeiner, 316 Kan. at 350. In doing so,
we must view all evidence in the light most favorable to the State and
determine whether a rational fact-finder could have found Pepper
guilty of aggravated criminal sodomy beyond a reasonable doubt. We
conclude a rational fact-finder could have done so here.

As noted above, the State need not prove "beating or physical re-
straint" and must instead prove "that [R.G.] did not give her consent
and that [R.G.] was overcome by force or fear to facilitate the sexual
intercourse." Borthwick, 255 Kan. at 914. We find that, based on the
following nonexhaustive list of evidence, a reasonable juror could have
found R.G. did not consent and was overcome by force or fear:

o Detective Dustin Noll's testimony that R.G. was naked from
the waist down when he arrived on scene.

e C.C.'stestimony that blood came out of R.G.'s airway just af-
ter C.C. attempted mouth to mouth.

o EMS testimony that R.G. had a significant amount of blood
in her airway when resuscitative efforts began.

e Peck’s testimony that R.G. had genital bruising that could be
caused by nonconsensual sex.

o Dr. Oeberst's testimony about the bruises and scrapes cover-
ing R.G.'s body.

o Dr. Oeberst's testimony that only some bruises could have
been caused by chest compressions.

o Dr. Oeberst's testimony that R.G.'s vertebra fracture could
have been caused by a sharp forward movement.

o Dr. Oeberst's testimony that R.G. had petechial hemorrhages
which could suggest smothering.

e Dr. Oeberst's testimony that she had never seen an endotra-
cheal tube cause some injuries in R.G.'s mouth, particularly
the injuries to the insides of R.G.'s cheeks.
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e Dr. Oeberst's conclusion that blunt force trauma caused R.G.'s
cardiac event.

o The landlord's testimony that R.G. was her best friend and re-

vealed nothing about Pepper.

The landlord's testimony that she believed R.G. was celibate.

C.C.'s testimony that she believed R.G. was celibate.

C.C.'s testimony that R.G. wanted Pepper to leave.

C.C.'s testimony that she did not believe R.G. and Pepper had

ever been intimate.

e Johnson's testimony that some of R.G.'s injuries could have
been caused by smothering.

e Pepper's testimony that he at first told police that someone else
had put him in the closet.

Though the evidence allows for alternative inferences, "[s]uffi-
cient circumstantial evidence does not need to exclude every other rea-
sonable conclusion to support a conviction." Zeiner, 316 Kan. at 350.

When viewing the evidence in a light most favorable to the State,
we conclude a rational fact-finder could have found Pepper guilty of
aggravated criminal sodomy beyond a reasonable doubt.

Pepper did not sufficiently proffer Dr. Parker's testimony about sexual
deviance.

Pepper next argues the district court erroneously excluded Dr.
Parker's testimony that Pepper did not suffer from a sexual deviancy.
The State responds in three ways. First, the evidence was insufficiently
proffered and therefore the issue is not properly preserved for appellate
review. Second, if the proffer is sufficient for appellate review, the dis-
trict court appropriately excluded the evidence. Finally, any error was
harmless. We agree Pepper made an inadequate proffer.

Preservation

When a party objects to an opposing party's presentation of evi-
dence, the court must rule on that objection. If the objection is sus-
tained, the proposed evidence is excluded from jury consideration.
"When a district court excludes evidence at trial, the party seeking to
admit that evidence must make a sufficient substantive proffer to pre-
serve the issue for appeal.” State v. White, 316 Kan. 208, 212,514 P.3d
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368 (2022). This rule "has dual purposes: (1) It assures the trial court
is advised of the evidence at issue and the parties' arguments, and (2) it
assures an adequate record for appellate review." State v. Gonzalez,
311 Kan. 281, 299, 460 P.3d 348 (2020); see also 3 Kan. Law & Prac.,
Guide Kan. Evid. § 1:12 (5th ed.) ("As indicated, the proffer is a re-
quirement to preserve appellate review. In addition, it gives the judge
an opportunity to reconsider and change the ruling after a more com-
plete disclosure of the proffered evidence.").

"A formal proffer is not required, and we may review the
claim as long as 'an adequate record is made in a manner that dis-
closes the evidence sought to be introduced.” White, 316 Kan. at
212 (quoting State v. Swint, 302 Kan. 326, 332, 352 P.3d 1014
(2015). Though a proffer need not be formal, there are still rules
about what may be considered as being part of the proffer. We
first turn to the relevant statute. K.S.A. 2022 Supp. 60-405 pro-
vides:

"A verdict or finding shall not be set aside, nor shall the judgment or decision
based thereon be reversed, by reason of the erroneous exclusion of evidence un-
less it appears of record that the proponent of the evidence either made known
the substance of the evidence in a form and by a method approved by the judge,
or indicated the substance of the expected evidence by questions indicating the
desired answers." (Emphasis added.)

In Gonzalez, defense counsel told the court at a bench confer-
ence that they would ask the accomplice what they saw Gonzalez
do on the night in question. We held the proffer insufficient be-
cause it was "not clear from this what Gonzalez anticipated [the
accomplice] saying." Gonzalez, 311 Kan. at 300.

Similarly, in State v. Hudgins, 301 Kan. 629, 650-51, 346 P.3d
1062 (2015), we found a proffer of evidence about a police de-
partment policy was insufficient. During a sidebar, defense coun-
sel only stated, "Yes, naturally, 1 would proffer that the Court ac-
cept the policy in the record for review for purposes of appeal.”
301 Kan. at 650. The policy was not admitted as evidence at trial,
and the policy was not included in the record on appeal. Based on
this dearth of information, we concluded we could not review the
district court's finding that the policy was not relevant. 301 Kan.
at 651.
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In State v. Swint, the defense wanted to present witness testi-
mony that the victim asked the witness to file false claims against
the defendant. The State filed a motion to exclude the evidence,
the defendant filed a responsive pleading addressing the topic, and
the district court held a hearing on the motion. We found this prof-
fer was sufficient. Swint, 302 Kan. at 334.

In State v. Evans, 275 Kan. 95, 99-101, 62 P.3d 220 (2003), a
murder defendant proffered that potential witness testimony
would show that someone else committed the crime. While argu-
ing a motion in limine, defense counsel explained the witnesses
would testify that the alternative suspect had a gun, the gun was
in the alternative suspect's hand following the shooting, and the
witnesses never saw the defendant with a gun. We found this prof-
fer was sufficient to allow review. 275 Kan. at 101.

As these cases show, the proffer presented to the court need
not always be presented contemporaneously to the objection. See
also Marshall v. Mayflower Transit, Inc., 249 Kan. 620, 622-23,
822 P.2d 591 (1991) (finding a proffer of expert testimony was
sufficient because the court read the deposition prior to trial, the
testimony was included in a pretrial motion, the court heard argu-
ments on the matter, and the court allowed a written proffer to be
filed posttrial). The plain language of the statute allows the court
to agree to various forms of the proffer. See Swint, 302 Kan. at
332 ("Answers to discovery, the parties' arguments, or in-court di-
alogue may satisfy K.S.A. 60-405 depending on the circum-
stances.").

Here, Pepper claims that he presented his proffer in three
parts, though this assertion is made for the first time on appeal.
Thus, our first task is to ascertain from the record exactly what the
proffer was. Next, we will explore the adequacy, or reviewability,
of that proffer.

Pepper claims his proffer concerning Dr. Parker's sexual de-
viancy evidence collectively consisted of the following: (1) a
written pretrial motion filed by the State to limit evidence, (2) de-
fense counsel's informal oral colloquy at trial made immediately
after, and in response to, the State's oral objection to the sexual
deviancy evidence, and (3) Pepper's written posttrial motion for
departure sentence.
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Pretrial, the State filed a motion to exclude Dr. Parker's testi-
mony. Notably, the motion's focus was Pepper's autism, not the
lack of sexual deviancy. The motion did, however, briefly refer-
ence Dr. Parker's lack-of-sexual-deviancy findings by quoting a
portion of Dr. Parker's report, though the report is not included in
the record on appeal. The relevant quotation from the motion,
about the report, reads: "Further, psychological testing did not
find that [Pepper] harbored any sexual deviancies. Testing sug-
gested that [Pepper] holds traditional views of sex, is a follower
in a relationships [sic] and is less likely to act on sexual thoughts
than others." Pepper's response to the motion does not reference
the sexual deviancy testimony.

During trial, but before Dr. Parker testified, the State made the
following objection:

"We had talked last week, | believe, maybe earlier this week about Dr. Parker's
testimony and my objection to eliciting any testimony concerning tests he may
have conducted on Mr. Pepper that would indicate he does not suffer from a
sexual deviancy of any kind or speak to his sexual proclivities. I'm going to ob-
ject to the relevance of that."

Pepper's counsel responded:

"Yes, Your Honor, | understand the State's position. The only thing | would add
on our side of the situation is I think it is relevant. We aren't talking about any
type of specific behavior or if Mr. Pepper has more proclivity to try to rape some-
body or not try to rape somebody.

"The basic fact is is [sic] that Dr. Parker found that Mr. Pepper does not suffer
from any type of sexual deviancy, even though he's charged with aggravated
criminal sodomy. And it isn't overwhelming, there's no allegations, it's not par-
ticularly at issue whether, you know, those—you know, those particular points.
The particular point is we have a sexual act. And that's our position, Your
Honor."

Posttrial, Pepper filed a motion for a durational departure sen-
tence. The motion explains that Dr. Parker used the Garos Sexual
Behavior Inventory (GSBI) to evaluate Pepper. Based on Pepper's
scores, Dr. Parker concluded:

e "He was not likely to engage in extreme or aberrant sexual behavior,"

e "Defendant's sexual interest did not interfere with his normal function-
ing,"

e  "His view on sexuality was conventional,"
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e "He was able to be sexually stimulated without engaging in high risk
or unrestrained sexual activity," and
e "Defendant did not display any sexual deviancies."

The posttrial motion also stated: "The GSBI scores are at odds
with the behavior that led to Defendant's convictions. Defendant's
lack of a history of any type of violence further demonstrates De-
fendant's actions were aberrant and in stark contrast with his be-
havior during the previous fifty years of his life.”

The district court did not state explicitly which part, or parts,
of the record it considered as the proffer, but the court ruled on the
objection to the evidence after the second part was presented. The
court sustained "any objection to [Dr. Parker] testifying about suf-
fering from a sexual deviancy or likelihood of reoffending, the de-
gree to which [Pepper] may suffer from some sort of sexual dis-
order or deviancy, ability to be able to rehabilitate or amenability
to treatment.” The court had two bases for doing so: (1) the testi-
mony would invade the province of the jury, and (2) the probative
value was questionable and outweighed by potential prejudice.
The court did not reference either pretrial matters or potential
posttrial matters in its ruling.

The plain language of K.S.A. 60-405 provides that a district
court may approve of various forms and methods of proffering ev-
idence. See National Bank of Andover v. Kansas Bankers Sur. Co.,
290 Kan. 247, 278, 225 P.3d 707 (2010) ("As noted, the court and
counsel agreed that KBS could submit its proffer posttrial.").
However, if the district court does not approve any particular form
or method of proffering evidence, then the same statute demands
that the "substance of the expected evidence" must be indicated
"by questions indicating the desired answers."

Here, there is no indication in the record the district court
explicitly approved an alternative to a substance-by-questions
proffer. When the State objected to the sexual deviancy portion of
Dr. Parker's report, Pepper did not ask the court to consider as his
proffer pretrial motions and arguments, informal statements of
counsel, posttrial motions or arguments, or even Dr. Parker's re-
port.
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But the record indicates the district court implicitly approved
the form and method of counsel's informal colloquy during trial.
We infer the court agreed to accept defense counsel's informal col-
loquy during trial for three reasons. First, the State's oral objection
to admission of evidence was directly related to the specific sub-
ject of Dr. Parker's opinion that Pepper lacked sexual deviancy.
Second, defense counsel's oral colloquy was made immediately
after the State's objection and was also confined to the specific
subject of Dr. Parker's opinion about Pepper's lack of sexual devi-
ancy. Finally, the court's ruling came immediately after both par-
ties' positions had been made concerning the specific matter of
sexual deviancy and before Dr. Parker was scheduled to testify.
The timing of the ruling implicitly indicates the district court be-
lieved it had received and considered the entirety of the infor-
mation from which it was to render its ruling on the specific sub-
ject of Dr. Parker's sexual deviancy evidence.

Conversely, we cannot reasonably infer the district court im-
plicitly approved Pepper's other asserted forms of proffer. The fo-
cus of the pretrial motion and hearing was Pepper's autism, not a
lack of sexual deviancy. The posttrial motion's focus was Pepper's
sentence, not trial evidence. Because the court did not explicitly
or implicitly agree to consider these pretrial or posttrial motions
and hearings for purposes of a proffer, Pepper's proffer was lim-
ited to defense counsel's colloquy during the trial.

After reviewing the content of defense counsel's oral collo-
guy, we hold it is insufficient for us to review the propriety of the
district court's ruling to disallow the evidence. Though we have
more information than in Gonzalez because we know Dr. Parker's
conclusion, neither we nor the district court were provided with
information explaining how Dr. Parker defined sexual deviancy,
or the reason or purpose for admitting such evidence—in other
words, how Pepper intended to use such evidence to bolster his
defense in a manner consistent with the rules of evidence. Without
that, the defendant fails to show the relevance of this evidence. In
other words, even if we assume Pepper lacks sexual deviancy, we
cannot judge from the proffer at trial why that matters. Cf. Gon-
zalez, 311 Kan. at 300 ("But even if the proffer established [the
accomplice] would say he saw Gonzalez smoke marijuana or take
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a Xanax, there is nothing else about any other potentially relevant
details his testimony could provide such as how much, when, or
what specifically he observed about Gonzalez' behavior near the
time of the crime."); State v. Mays, 254 Kan. 479, 486, 866 P.2d
1037 (1994) (proffer approved because it contained both the na-
ture of the excluded evidence and its significance to the case). Nor
can we review the district court's weighing of the proffered testi-
mony's probativeness compared to its potential for unfair preju-
dice or the district court's finding that the testimony would imper-
missibly invade the province of the jury.

In summary, we hold Pepper did not sufficiently proffer Dr.
Parker's testimony to enable appellate review. The issue is not pre-
served.

Pepper was not prejudiced by the presence of one camera in pre-
trial and trial proceedings.

Pepper's third argument on appeal is that the district court
erred in allowing one camera in the courtroom to record pretrial
and trial proceedings. The State replies that Pepper does not es-
tablish there was a camera in the courtroom during trial and, even
if there were a camera, Pepper does not demonstrate the camera's
presence was prejudicial. Pepper's objections to camera coverage
were raised below, so they are preserved for appeal. See State v.
Johnson, 309 Kan. 992, 995, 441 P.3d 1036 (2019) (“Litigants
generally are precluded from raising an issue on appeal when they
failed to raise the issue in the district court.").

Standard of Review

"Where a trial court permits photographic, audio, and televi-
sion reproduction of the trial proceedings, the defendant has the
burden to prove prejudice by showing that media coverage pre-
vented the defendant from presenting his or her defense or in some
way affected the ability of the jury to judge defendant fairly.” State
v. Ji, 251 Kan. 3, 32, 832 P.2d 1176 (1992).

Analysis

In State v. McNaught, we explained the competing interests
that inform considerations about cameras in courtrooms:
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"Generally speaking, the propriety of granting or denying permission to the me-
dia to broadcast, record, or photograph court proceedings involves weighing the
constitutional guaranties of freedom of the press and the right to a public trial on
the one hand and, on the other hand, the due process rights of the defendant and
the power of the courts to control their proceedings in order to permit the fair and
impartial administration of justice." State v. McNaught, 238 Kan. 567, 574, 713
P.2d 457 (1986).

The right to a public trial is guaranteed by the Sixth Amend-
ment to the United States Constitution and section 10 of the Kan-
sas Constitution Bill of Rights. State v. Albano, 313 Kan. 638, 644,
487 P.3d 750 (2021). "The concept of a public trial implies that
doors of the courtroom be kept open and that the public, or such
portion thereof as may be conveniently accommodated, be admit-
ted, subject to the right of the court to exclude objectionable char-
acters." State v. Galloway, 311 Kan. 238, 250, 459 P.3d 195
(2020). This right, however, "is primarily for the benefit of the
defendant" and "does not entitle the press to broadcast, record, or
photograph court proceedings." McNaught, 238 Kan. at 574.

The second consideration, the defendant's due process rights,
was at issue in Chandler v. Florida, 449 U.S. 560, 101 S. Ct. 802,
66 L. Ed. 2d 740 (1981). The Court concluded that cameras in the
courtroom do not amount to a per se due process violation.
McNaught, 238 Kan. at 574. That said, a due process violation
may occur depending on the factual circumstances. 238 Kan. at
574. In McNaught, we outlined several factors to consider when
making this determination: "the location of the broadcast or pho-
tographic equipment in the courtroom; the degree of distraction or
disruption, if any, caused by the presence; and the effect of the
presence and use of such equipment on the defendant's ability to
present his case." McNaught, 238 Kan. at 575.

On appeal, Pepper argues the camera impacted his right to a
fair trial in several ways. Before we get to that, we must first ad-
dress the State's argument that there is no evidence in the record
to establish the existence of cameras at all. The State is correct that
it is Pepper's burden to designate a record showing reversible er-
ror. State v. Nguyen, 285 Kan. 418, 430, 172 P.3d 1165 (2007).
The State is also correct that, on appeal, Pepper does not direct us
to any portion of the record where defense counsel conveyed the
camera was in the courtroom during trial.
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But during a pretrial hearing, defense counsel asserted Pepper
had been videotaped in prison garb while remotely making his
first appearance before the court on a video screen. Neither the
prosecutor nor the judge refuted that assertion. So we find there is
sufficient evidence that Pepper was videotaped during his first ap-
pearance while he was wearing prison garb.

And following jury selection, the court told the jury: "Don't
be concerned about being photographed or videotaped during the
trial. The law, court rules prohibit media from doing that in any
way which would allow you to be identified." This statement ap-
pears to reference Supreme Court Rule 1001(e)(6), which pro-
vides that the media may record proceedings in Kansas courts with
permission but may not do so in a way that allows for juror iden-
tification. Supreme Court Rule 1001(e)(6) (2023 Kan. S. Ct. R. at
651). In context, it makes no sense for the court to make this state-
ment if there had been no cameras in the courtroom during the
trial. So we hold the record sufficiently reflects the presence of a
camera during Pepper's first appearance and trial.

Pepper suggests the camera impacted the trial because "wit-
nesses would have been aware that their testimony was reaching
a possibly very large audience." He argues that the camera "in the
courtroom could have influenced the jurors or witnesses" and that
"witnesses may be more nervous testifying in front of a camera,
and may not testify as openly knowing there is a far broader audi-
ence than the people present in the courtroom." (Emphases
added.) But Pepper cannot point to a single witness whose testi-
mony was affected by the camera's presence. See State v. Viur-
quez, No. 88,653, 2003 WL 27393652, at *2-4 (Kan. App. 2003)
(unpublished opinion) (rejecting a McNaught challenge related to
defendant's testimony because, among other things, defendant was
not overtaken by nervousness or hesitation while testifying). In
fact, the phrasing of his statement belies the speculative nature of
his argument. Without evidence of witness influence by the cam-
era, we need not address prejudice. This argument has no merit.

Next, Pepper argues "it was possible that [Pepper] was rec-
orded while sitting with counsel at the defense table." The phras-
ing of this argument also shows it is speculative. Though we have
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already inferred the existence of a camera in the courtroom be-
cause of general statements referring to a camera, we cannot also
infer specifically what the camera captured while Pepper was
seated with his counsel at the defense table. We only know it is
"possible." Without citing to the record where Pepper is on camera
sitting at counsel table, it is only speculation. This argument also
fails.

Finally, Pepper argues that the recording of him in a jumpsuit
at his first appearance could have been seen by individuals who
later became jurors. See State v. Alston, 256 Kan. 571, 580, 887
P.2d 681 (1994) ("We have noted that adverse pretrial publicity
may endanger the ability of a defendant to receive a fair trial in
situations where prospective jurors read or hear the adverse pub-
licity and are affected in their judgment should they later sit as
jurors."). Though the court granted Pepper's motion to wear civil-
ian clothing in the pretrial and trial proceedings, Pepper suggests
the footage of him at his first appearance shows prejudice had al-
ready occurred.

In State v. Hall, 220 Kan. 712, 714-15, 556 P.2d 413 (1976),
we explained that "requiring an accused to stand trial in distinctive
prison clothing . . . may result in an unfair trial and may deny the
prisoner the presumption of innocence " But we also observed
"the appearance of an accused in prison garb at a trial or some
portion thereof, does not in and of itself constitute reversible error.
It must be shown that the accused was prejudiced by such appear-
ance in that such appearance resulted in an unfair trial." Hall, 220
Kan. at 715. In Hall, the defendant briefly wore prison attire but
then wore civilian clothes during voir dire questioning and the re-
mainder of the trial proceedings. We found there was no prejudice
because the record did not reveal any jurors knew the defendant's
initial clothing was prison attire. 220 Kan. at 715.

Here, while there is evidence Pepper was videotaped wearing
prison clothing, there is no evidence his jurors were aware of it.
During voir dire, the prosecutor asked the potential jurors whether
anyone had heard about the case. One potential juror indicated she
had heard about it in the media but did not elaborate. The prose-
cutor then asked if anyone else had encountered Pepper's case in
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the media, and no other potential jurors said they had. The poten-
tial juror who responded was struck and did not sit on Pepper's
jury, meaning the only person who may have come across a prior
media report with footage of Pepper wearing prison attire did not
determine his guilt. Consequently, Pepper has not presented any
"evidence that any individual juror's ability to judge the defendant
fairly was influenced by media coverage prior to trial." McNaught,
238 Kan. at 576.

Again, without evidence any member of the jury saw Pepper
in prison clothing, he has no evidence upon which he could claim
prejudice. Pepper has no basis to prove prejudice from what might
not have happened. Pepper also suggests that jurors may not have
admitted to seeing his first appearance video during voir dire, but
this is entirely speculative. This argument also has no merit.

We conclude Pepper fails to show he was prejudiced by the
camera and, therefore, the district court did not err.

Affirmed.
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SYLLABUS BY THE COURT

1. TRIAL—Defendant’s Competence to Stand Trial—Burden of Proof. A
party who raises a claim concerning a criminal defendant's competence to
stand trial bears the burden of proving that claim by a preponderance of the
evidence.

2. SAME—Presumption of Competency to Stand Trial. Courts presume a
criminal defendant is competent to stand trial.

3. APPEAL AND ERROR—Court’s Decision to Order Competency Evalua-
tion—Appellate Review. An appellate court reviews a district court's deci-
sion to order an evaluation under K.S.A. 2020 Supp. 22-3429 for abuse of
discretion.

4. CRIMINAL LAW—Sentencing—Life Sentence. For purposes of K.S.A.
2022 Supp. 21-6819(b), a life sentence cannot be either a base or a nonbase
sentence.

5.  SAME—Sentencing—Life Sentence Not Converted to Grid Sentence under
Statute. Nothing in the plain language of K.S.A. 2022 Supp. 21-6620(b)(2)
converts a life sentence into a grid sentence.

Appeal from Lyon District Court; W. LEE FOWLER, judge. Oral argument
held May 17, 2023. Opinion filed December 8, 2023. Affirmed.
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on the brief for appellant.

Carissa Brinker, assistant county attorney, argued the cause, and Marc
Goodman, county attorney, and Kris W. Kobach, attorney general, were with her
on the brief for appellee.

The opinion of the court was delivered by

WILSON, J.: Devawn T. Mitchell appeals from his bench trial
convictions for first-degree felony murder, aggravated assault on a law
enforcement officer, two counts of felony fleeing and eluding, and mis-
demeanor fleeing and eluding. Mitchell claims the district court erred
by finding him competent to stand trial, by failing to obtain a psycho-
logical evaluation under K.S.A. 2020 Supp. 22-3429 before sentencing
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him, and by applying his "B" criminal history score to a nonbase of-
fense to increase his mandatory minimum sentence. We find no error
and affirm Mitchell's convictions and sentence.

FACTS AND PROCEDURAL HISTORY

The parties do not dispute the facts. In short, over the afternoon of
March 18, 2021, Mitchell committed traffic infractions that led to sev-
eral short, isolated pursuits by law enforcement in Emporia. The after-
noon's events, which began when Mitchell swerved at a police car,
tragically ended about an hour later when Mitchell's car slammed into
Steven Henry's truck, killing Henry.

The State charged Mitchell with five counts over the incident, in-
cluding first-degree felony murder and aggravated assault of a law en-
forcement officer. Mitchell's counsel filed a pretrial notice of lack of
intent due to mental disease or defect and told the district court that
Mitchell had an "extensive history of psychiatric illness and hospitali-
zation." But after hearing back from the psychologist contracted by the
defense to evaluate Mitchell, Mitchell's counsel withdrew the notice.
Mitchell also waived his right to a jury trial.

The district court held a two-day bench trial. Mitchell presented no
evidence. The district court examined each charge on the record and
found Mitchell guilty on all counts.

After trial, Mitchell's counsel filed a motion to determine compe-
tency. The district court ordered a competency evaluation with Cross-
winds. After Crosswinds submitted its report, the district court found
Mitchell competent. We will discuss the facts surrounding this motion,
including the evaluation report, in greater detail below.

The district court sentenced Mitchell to a life sentence with a min-
imum 554 months before parole eligibility, followed by a consecutive
controlling 39-month sentence for Mitchell's remaining convictions.
Mitchell directly appealed to this court.

ANALYSIS

Mitchell failed to carry his burden of proving his incompetency to
stand trial.

Mitchell first argues the district court erred by finding him compe-
tent to stand trial. He focuses on one line from the Crosswinds report,



794 SUPREME COURT OF KANSAS VvoL. 317

State v. Mitchell

arguing that it set forth conditions on his competency and that the dis-
trict court failed to ensure that those conditions were met at all critical
stages of the case.

Standard of review

"An appellate court applies an abuse of discretion standard when determining
whether a district court made the correct decision regarding a defendant's com-
petency to stand trial. ‘Judicial discretion can be abused in three ways: (1) if no
reasonable person would have taken the view adopted by the trial court; (2) if the
judicial action is based on an error of law; or (3) if the judicial action is based on
an error of fact.' [Citations omitted.]" State v. Marshall, 303 Kan. 438, 444-45,
362 P.3d 587 (2015).

"[A] party who raises the issue of competence to stand trial
has the burden of going forward with the evidence, which will be
measured by the preponderance of the evidence standard." State
v. Cellier, 263 Kan. 54, 70, 948 P.2d 616 (1997). We have also
recognized "a presumption that the defendant is competent.” State
v. Woods, 301 Kan. 852, 860, 348 P.3d 583 (2015).

Additional facts

Mitchell's counsel filed a posttrial motion to determine com-
petency, which prompted the district court to order a competency
evaluation with Crosswinds. After two interviews, Crosswinds is-
sued an evaluation report diagnosing Mitchell with schizophrenia.
The report documented:

"Mr. Mitchell demonstrates likely auditory hallucinations that persecute him dur-
ing the day hours or instructs [sic] him to misbehave. He has paranoia, hypersex-
ual behaviors, social isolation, bizarre behaviors, combative and argumentative
behaviors without any seeming trigger, hostility, outbursts of anger, screaming,
threatening statements and actions. He appears extremely immature and lacks
ability to understand consequences to his own behaviors."

Despite this diagnosis, the report concluded that Mitchell was
"competent.” While the report noted the "unusual” difficulty of the
assessment and that "Mr. Mitchell clearly is mentally ill or has
mental deficiencies that cause his significant struggles,” it con-
cluded that:

"Despite these concerns regarding his mental health or possible cognitive strug-
gles, overall, he does possess the ability to understand the legal process and par-
ticipate adequately in his own defense if given coaching and support. He does
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understand that he could be facing a prison sentence given his current conviction
and does express a normal fear and depression that this consequence may occur.
While his behavioral response seems unpredictable and could be highly inappro-
priate, he does demonstrate the ability to control this. Ultimately, it does appear
that Mr. Mitchell is competent to stand trial and/or to participate adequately in
his sentencing advocacy." (Emphasis added.)

During a short hearing, the district court accepted the compe-
tency evaluation report. After the district court gave the parties a
chance to present additional evidence—which neither chose to
do—the court found the defendant “"competent based upon the
findings in the report.” It then set the matter for sentencing.

Discussion

"[T]he Due Process Clause of the Fourteenth Amendment
prohibits the criminal prosecution of a defendant who is not com-
petent to stand trial." State v. Ford, 302 Kan. 455, 461, 353 P.3d
1143 (2015). Under this due process umbrella, Mitchell raises
both procedural and substantive competency claims. Our court has
explained the difference between these two claims.

"A procedural competency claim falls under K.S.A. 22-3302
and is generally based upon the district court's alleged failure to
hold a competency hearing or its failure to hold an adequate com-
petency hearing. A substantive competency claim alleges the de-
fendant was tried and convicted while, in fact, incompetent.” State
v. Stewart, 306 Kan. 237, 252, 393 P.3d 103 (2017).

In assessing a procedural competency claim, due process is
satisfied if the court adheres to the statutory framework set forth
in K.S.A. 2022 Supp. 22-3302. Woods, 301 Kan. at 859; State v.
Barnes, 263 Kan. 249, 262-63, 948 P.2d 627 (1997). In assessing
a substantive competency claim, due process is satisfied if sub-
stantial competent evidence supports a finding of actual compe-
tency. Woods, 301 Kan. at 860.

Mitchell's procedural competency claim is without support in
the record. K.S.A. 2022 Supp. 22-3302 states:

"(a) At any time after the defendant has been charged with a crime and before
pronouncement of sentence, the defendant, the defendant's counsel or the prose-
cuting attorney may request a determination of the defendant's competency to
stand trial. If, upon the request of either party or upon the judge's own knowledge
and observation, the judge before whom the case is pending finds that there is
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reason to believe that the defendant is incompetent to stand trial, the proceedings
shall be suspended and a hearing conducted to determine the competency of the
defendant.

"(b) If the defendant is charged with a felony, the hearing to determine the com-
petency of the defendant shall be conducted by a district judge.

"(c)(1) The court shall determine the issue of competency The court may
order a psychiatric or psychological examination of the defendant. . . .

(4) Upon notification of the court that a defendant committed for psychiatric or
psychological examination under this subsection has been found competent to
stand trial, the court shall order that the defendant be returned no later than seven
days after receipt of the notice for proceedings under this section. . . .

"(d) If the defendant is found to be competent, the proceedings that have been
suspended shall be resumed. . . .

"(f) If proceedings are suspended and a hearing to determine the defendant's com-
petency is ordered after the defendant is in jeopardy, the court may either order
a recess or declare a mistrial.

"(g) The defendant shall be present personally at all proceedings under this sec-
tion."

Here, the district court both ordered a competency evaluation
and held a hearing after receiving the report from Crosswinds. The
district court admitted the report into evidence without objection
and offered both parties the opportunity to present additional evi-
dence. Neither party did so. In short, the district court followed
the proper procedure.

We now turn to Mitchell's substantive competency claim al-
leging he was tried and convicted while incompetent. In support
of this claim, Mitchell argues the district court ignored the facts
set forth in the Crosswinds report. He focuses on the evaluation
report's qualification that "he does possess the ability to under-
stand the legal process and participate adequately in his own de-
fense if given coaching and support.” (Emphasis added.) Mitchell
argues that the report showed he was only conditionally compe-
tent and complains that the record lacks evidence that he had
"coaching and support™ during all critical stages of pretrial and
trial proceedings.
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We disagree. Mitchell bore the burden of proof to show he
had not been provided such coaching and support. The record does
not explain exactly what is meant by "coaching and support,” but
the report's narrative undermines the weight Mitchell places on the
phrase:

"In our second contact with Mr. Mitchell, we explained the importance of being
able to complete this assessment to make a case on his behalf about possible
placement besides prison as he has been strongly advocating that he needs mental
health services instead. He did then complete the remainder of the assessment
with more ease. He showed more tearfulness and fearfulness about possibly go-
ing to prison. At the conclusion, he was coached by us to identify tools he could
use to stay calm and cooperative when he returned to his cell. It was presented
to Mr. Mitchell that he had a far better chance of reaching his placement goals if
he was cooperative with the staff, not screaming or becoming combative. We
followed up with staff at the end of the day to see how Mr. Mitchell behaved after
that coaching. It is our understanding that when he left our area, he did initially
try to walk to the exit door, but otherwise was cooperative and remained civil the
remainder of the day. This seems to indicate that Mr. Mitchell can control his
impulses when given incentives. It also seems to suggest that he is more cooper-
ative when he believes others are in his corner." (Emphases added.)

Mitchell points to excerpts from this paragraph as proof that,
without coaching, he was incompetent to stand trial. But the trial
court was justified in drawing precisely the opposite conclusion,
as nothing in the report suggests that the "tools" or "coaching"
given to Mitchell affected his understanding—ijust his ability to
control his behavior. While the social worker could, of course,
have testified on this point, Mitchell failed to present the social
worker's testimony. In light of that failure, Mitchell cannot com-
plain that the district court drew conclusions adverse to his posi-
tion.

Having failed to clarify the meaning of "coaching and sup-
port" as something inconsistent with the court's inferences of com-
petency, the absence of evidence does not help Mitchell prove oth-
erwise. After all, Mitchell and his counsel appear to have dis-
cussed various matters from time to time throughout the case.
Moreover, nothing suggests that Mitchell could not control his be-
havior throughout the proceedings.

Ultimately, given the court's reasonable inferences from the
report, no evidence suggests that Mitchell was incompetent during
any critical stage of his case. Thus, Mitchell has failed to satisfy
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his burden to overcome the presumption of competence through
proof of his incompetence. In light of this failure, the presumption
that Mitchell was competent controls. We find no error in the dis-
trict court's competency determination.

The district court did not abuse its discretion in failing to sua
sponte order an evaluation under K.S.A. 2020 Supp. 22-3429.

Mitchell next claims the district court erred by failing to order
a mental evaluation for him under K.S.A. 2020 Supp. 22-3429.

Standard of review

We review a district court's decision to order an evaluation
under K.S.A. 2020 Supp. 22-3429 for abuse of discretion. State v.
Hilyard, 316 Kan. 326, 343, 515 P.3d 267 (2022).

Preservation

We begin with preservation. Mitchell claims the district court
erred by rejecting his "explicit" request for an evaluation at
Larned. But the record does not support this characterization. At
the competency hearing, Mitchell had the following exchange
with the district court:

"[Mitchell]: I've been tested.

"[District Court]: You've been evaluated, but you've not been sentenced.
"[Mitchell]: From Larned?

"[District Court]: You've been evaluated by Crosswinds Counseling.
"[Mitchell]: Crosswinds Counseling. Do | get evaluated by Larned as well?
"[District Court]: At this point, that—

"[Mitchell]: Okay. But I—I haven't been receiving my medication is what I'm
trying to get to. | need my meds."

We see no "explicit" request for an evaluation by Larned in
this exchange. At most, it was a request for clarification, which he
interrupted before the court could fully respond. Consequently, we
view Mitchell's argument as a complaint that the district court
failed to sua sponte order an evaluation under K.S.A. 2020 Supp.
22-3429.
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Still, we have previously recognized that claims like Mitch-
ell's implicate a fundamental right, which is one of three pruden-
tial exceptions to our general preservation rules. Hilyard, 316
Kan. at 343. We will again apply this exception to address Mitch-
ell's argument for the first time on appeal.

Discussion
K.S.A. 2020 Supp. 22-3429 provides:

"After conviction and prior to sentence and as part of the . . . presentence inves-
tigation report as provided in K.S.A. 21-6813, and amendments thereto, the trial
judge may order the defendant committed for mental examination, evaluation
and report. If the defendant is convicted of a felony, the commitment shall be to
the state security hospital or any suitable local mental health facility A report
of the examination and evaluation shall be furnished to the judge and shall be
made available to the prosecuting attorney and counsel for the defendant. A de-
fendant may not be detained for more than 120 days under a commitment made
under this section."”

K.S.A. 2022 Supp. 22-3430(a) authorizes a district court to
commit a defendant to a mental care institution instead of impris-
onment

"[i]f the report of the examination authorized by K.S.A. 22-3429, and amend-
ments thereto, shows that the defendant is in need of psychiatric care and treat-
ment, that such treatment may materially aid in the defendant's rehabilitation and
that the defendant and society are not likely to be endangered by permitting the
defendant to receive such psychiatric care and treatment."”

We have rejected arguments like Mitchell's twice in recent
years. First, in State v. Evans, 313 Kan. 972, 993, 492 P.3d 418
(2021), the defendant asserted we should reverse a district court's
unjustified, perfunctory denial of a motion for evaluation under
K.S.A. 2020 Supp. 22-3429. Evans, 313 Kan. at 992. Instead, we
reasoned that the defendant's argument, if accepted, would have
established "a rule that all requests for presentencing mental eval-
uations must be granted unless the trial court can state some com-
pelling reason not to grant the request.” 313 Kan. at 992. We ob-
served that such a rule would conflict with the statute, which con-
tained "clearly permissive" language granting district courts dis-
cretion over orders for evaluation under K.S.A. 2020 Supp. 22-
3429. 313 Kan. at 992-93. We thus concluded that defendants bear
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the burden of persuading sentencing courts to order such evalua-
tions. It was not the sentencing court's duty to specify, subject to
appellate scrutiny, why the discretionary evaluation was not done.
313 Kan. at 992.

In Hilyard, we again addressed a challenge to a district court's
failure to order an evaluation under K.S.A. 2016 Supp. 22-3429.
316 Kan. at 343-44. Unlike Evans, Hilyard did not ask the district
court to order an evaluation. Hilyard, 316 Kan. at 343. But, as
noted, we addressed Hilyard's claim anyway because we agreed
that "a fundamental right is implicated." 316 Kan. at 343. Even so,
we still rejected Hilyard's argument:

"Hilyard did not request a mental examination, let alone meet her burden to per-
suade the sentencing court to order a mental examination. The statute imposes
no affirmative duty for courts to raise this issue sua sponte and whether to do so
is clearly discretionary. There is no indication the sentencing judge was unaware
of this discretion. There is no error." Hilyard, 316 Kan. at 345.

The same is true here. Although evidence of mental illness
was present in both Hilyard's and Mitchell's cases, the district
court was under no duty to sua sponte order an evaluation under
K.S.A. 2020 Supp. 22-3429. Nor, as we pointed out in Evans, was
it obliged to set forth compelling reasons not to order an evalua-
tion. Thus, despite the district court's recognition that Mitchell
"does have a mental illness™ and the statements of counsel—which
informed the district court that Mitchell had a history of involun-
tary commitment—the district court did not err in failing to sua
sponte order an evaluation.

Muitchell also argues that the district court abused its discretion by
failing to recognize that it had any discretion to exercise. But Mitchell
takes the district court's comments out of context. When the district
court noted at sentencing that it had "no decision today on the length
of the sentence,” it was speaking not of its discretion to order an eval-
uation, but of its discretion to order a different sentence. And the dis-
trict court spoke accurately: without an evaluation in hand, it had no
discretion to order a different sentence, as we will discuss below. Thus,
the district court did not indicate ignorance of its discretion by failing
to sua sponte order an evaluation under K.S.A. 2020 Supp. 22-3429
and did not abuse its discretion by electing not to order the evaluation.
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The district court's application of Mitchell's criminal history score to
his life sentence, as required by K.S.A. 2020 Supp. 21-6620(b), did not
create an illegal sentence.

Finally, Mitchell argues the district court erred by applying his "B"
criminal history score to his felony murder sentence and to his aggra-
vated assault on a law enforcement officer conviction.

Standard of review

Mitchell's argument turns on statutory interpretation, which this
court reviews de novo. E.g., Roe v. Phillips County Hosp., 317 Kan. 1,
5,522 P.3d 277 (2023).

Additional facts

Upon receiving the presentence investigation report, Mitchell's
counsel filed a motion for departure because "[p]ursuant to K.S.A. 21-
6620, the sentence moves from the hard 25 to the grid." In the motion
and again at sentencing, Mitchell's counsel argued against the double
application of Mitchell's criminal history score to his sentence.

The district court reasoned that it "really does not have a decision
today on the length of the sentence” for the felony murder conviction
because "the statute" mandated "you go to the box on the grid, which
is a 554-month minimum sentence™ based on Mitchell's criminal his-
tory score of "B." The district court's journal entry reflects this as a life
sentence with a minimum of 554 months before parole eligibility. The
court also considered count two—aggravated assault on a law enforce-
ment officer—as the "primary offense,” and although it ran Mitchell's
sentences for counts two through five (the longest of which was 39
months) concurrent, it ran them all consecutive with the 554-month
sentence for count one. The district court thus ordered that Mitchell
could not begin serving his effective 39-month sentence on counts two
through five until he had been paroled from his life sentence for count
one.

Discussion

Mitchell's argument hinges on an alleged discrepancy between
K.S.A. 2022 Supp. 21-6620(b)(2) and K.S.A. 2022 Supp. 21-6819(b).
Mitchell claims that, under K.S.A. 2022 Supp. 21-6819(b), felony
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murder cannot be the primary crime and thus—as a nonbase offense—
the only criminal history score that can be applied to itis "I."

We disagree. K.S.A. 2022 Supp. 21-6819(b) provides, in rel-
evant part:

"(b) The sentencing judge shall otherwise have discretion to impose concurrent
or consecutive sentences in multiple conviction cases........ In cases where con-
secutive sentences may be imposed by the sentencing judge, the following shall

apply:

(2) The sentencing judge shall establish a base sentence for the primary crime.
The primary crime is the crime with the highest crime severity ranking. An off-
grid crime shall not be used as the primary crime in determining the base sen-
tence when imposing multiple sentences. If sentences for off-grid and on-grid
convictions are ordered to run consecutively, the offender shall not begin to serve
the on-grid sentence until paroled from the off-grid sentence, and the postrelease
supervision term will be based on the off-grid crime. . . .

(5) Nonbase sentences shall not have criminal history scores applied, as calcu-
lated in the criminal history | column of the grid, but base sentences shall have
the full criminal history score assigned." (Emphasis added.)

But K.S.A. 2022 Supp. 21-6620(b) provides:

"(b) The provisions of this subsection shall apply only to the crime of murder in
the first degree as described in K.S.A. 21-5402(a)(2), and amendments thereto,
committed on or after July 1, 2014.

(1) Except as provided in subsection (b)(2), a defendant convicted of murder in
the first degree as described in K.S.A. 21-5402(a)(2), and amendments thereto,
shall be sentenced to imprisonment for life In addition, the defendant shall
not be eligible for parole prior to serving 25 years' imprisonment, and such 25
years' imprisonment shall not be reduced by the application of good time credits.
No other sentence shall be permitted.

(2) The provisions of subsection (b)(1) requiring the court to impose a mandatory
minimum term of imprisonment of 25 years shall not apply if the court finds the
defendant, because of the defendant's criminal history classification, would be
subject to presumptive imprisonment pursuant to the sentencing guidelines grid
for nondrug crimes and the sentencing range would exceed 300 months if the
sentence established for a severity level 1 crime was imposed. In such case, the
defendant is required to serve a mandatory minimum term equal to the sentence
established for a severity level 1 crime pursuant to the sentencing range. The
defendant shall not be eligible for parole prior to serving such mandatory mini-
mum term of imprisonment, and such mandatory minimum term of imprison-
ment shall not be reduced by the application of good time credits. No other sen-
tence shall be permitted.” (Emphasis added.)
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Mitchell's claim that his felony murder sentence must be non-
base hinges on a false dilemma: that K.S.A. 2022 Supp. 21-
6819(b)(2) separates all sentences into base and nonbase catego-
ries. If this were true, off-grid sentences—which, by statute, can-
not be base sentences—would necessarily qualify as nonbase sen-
tences.

But this premise dissolves upon closer inspection. K.S.A.
2022 Supp. 21-6819(b) concerns grid-eligible crimes; it only
mentions off-grid crimes to clarify that (1) off-grid crimes cannot
be the primary crime that establishes a base sentence, and (2), "If
sentences for off-grid and on-grid convictions are ordered to run
consecutively, the offender shall not begin to serve the on-grid
sentence until paroled from the off-grid sentence, and the postre-
lease supervision term will be based on the off-grid crime." Since
a base sentence is only established by a primary crime, and an off-
grid crime cannot be the primary crime, nothing in the plain lan-
guage of the statute suggests that off-grid crimes result in either a
base or nonbase sentence. They instead represent a separate cate-
gory: life sentences. Cf. State v. Louis, 305 Kan. 453, 466-68, 384
P.3d 1 (2016) (rejecting argument that the "double rule” of K.S.A.
2011 Supp. 21-6819[b][4] "limit[s] the total prison term for off-
grid crimes to twice the sentence for any grid-felony conviction
also entered in a multiple conviction case" because "[t]he statute
clearly contemplates on-grid and off-grid sentences may be im-
posed in the same case™); State v. Grotton, 50 Kan. App. 2d 1028,
1033, 337 P.3d 56 (2014) (concluding "that grid and off-grid sen-
tences are handled separately" under the predecessor to K.S.A. 21-
6819[b] for purposes of the double rule); State v. Cessna, No.
115,999, 2018 WL 386844, at *5-6 (Kan. App. 2018) (un-
published opinion). To highlight this distinction, K.S.A. 2022
Supp. 21-6819(b)(2) mandates that a defendant must first be pa-
roled from an off-grid sentence before they can begin to serve a
consecutive on-grid sentence.

Further, nothing in the language of K.S.A. 2022 Supp. 21-
6620(b)(2) alters the distinct character of life sentences by con-
verting them to grid sentences. Unlike K.S.A. 2022 Supp. 21-
6819(b)(5), K.S.A. 2022 Supp. 21-6620(b)(2) does not "apply" a
defendant's criminal history score to a sentence—it applies the
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score to the minimum amount of time before a defendant is eligi-
ble for parole while serving a life sentence. Finally, unlike State v.
Zabrinas, 271 Kan. 422, 24 P.3d 77 (2001), to which Mitchell lik-
ens his case, neither the plain language nor any reasonable inter-
pretation of the statutes here prohibits the use of Mitchell's crimi-
nal history score to calculate his minimum "life" sentence before
parole eligibility. Thus, Mitchell's sentence was lawful.

CONCLUSION

Because we conclude the district court did not abuse its dis-
cretion and correctly applied Mitchell's criminal history to his
mandatory minimum life sentence before parole eligibility, we af-
firm Mitchell's conviction and sentence.

Affirmed.
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No. 124,378

LEAGUE OF WOMEN VOTERS OF KANSAS, LOUD LIGHT, KANSAS
APPLESEED CENTER FOR LAW AND JUSTICE, INC., and TOPEKA
INDEPENDENT LIVING RESOURCE CENTER, Appellants, v. SCOTT
SCHWAB, in His Official Capacity as Kansas Secretary of State,
and KRi1s W. KoBACH, in His Official Capacity as Kansas
Attorney General, Appellees.

(539 P.3d 1022)
SYLLABUS BY THE COURT

1. CIVIL PROCEDURE—Two-Part Standing Test in Kansas—Cognizable
Injury and Causal Connection between Injury and Conduct. Under Kansas'
traditional, two-part standing test, a party must demonstrate they have suf-
fered a cognizable injury and that there is a causal connection between the
injury and the challenged conduct. A party establishes a cognizable injury—
i.e., an injury in fact—when they suffer some actual or threatened injury as
a result of the challenged conduct.

2. SAME—Allegation of Future Injury Can Satisfy Injury Component—Alle-
gation of Constitutional Interest and Threat of Prosecution. An allegation
of future injury can satisfy the injury-in-fact component in a pre-enforce-
ment challenge if there is a threatened impending, probable injury. Plaintiffs
need not expose themselves to liability or prosecution before suing to chal-
lenge the basis for the threat. Rather, plaintiffs can satisfy the injury-in-fact
component when they allege an intention to engage in a course of conduct
arguably affected with a constitutional interest, but proscribed by a statute,
and there exists a credible threat of prosecution thereunder.

3. CONSTITUTIONAL LAW—State May Regulate Content of Speech Based
on Content if Not Constitutionally Protected. The State may validly regulate
the content of speech based on content that is not constitutionally protected,
such as obscenity, incitement, defamation, fighting words, speech integral
to criminal conduct, true threats, speech presenting some grave and immi-
nent threat the government has the power to prevent, child pornography,
and fraud.

4.  SAME—Legislature Criminalizes Constitutionally Unprotected Speech—
Unclear to Confer Standing to Plaintiff Challenging Law. When the Legis-
lature criminalizes speech and does not—within the elements of the crime—
provide a high degree of specificity and clarity demonstrating that the only
speech being criminalized is constitutionally unprotected speech, the law is
sufficiently unclear to confer pre-enforcement standing on a plaintiff chal-
lenging the law.
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Review of the judgment of the Court of Appeals in 62 Kan. App. 2d 310,
513 P.3d 1222 (2022). Appeal from Shawnee District Court; TERESA WATSON,
judge. Oral argument held February 1, 2023. Opinion filed December 15, 2023.
Judgment of the Court of Appeals dismissing the appeal is vacated, and the case
is remanded to the Court of Appeals.

Elisabeth C. Frost, pro hac vice, of Elias Law Group LLP, of Wash-
ington, D.C., argued the cause, and Henry J. Brewster, pro hac vice, Tyler L.
Bishop, pro hac vice, Justin Baxenberg, pro hac vice, Mollie A. DiBrell, pro hac vice,
Richard A. Medina, pro hac vice, Marisa O’Gara, pro hac vice, and Spencer M.
McCandless, pro hac vice, of the same firm, David Anstaett, pro hac vice,
of Perkins Coie LLP, of Madison, Wisconsin, and Pedro L.
Irigonegaray, Jason Zavadil, Nicole Revenaugh, and J. Bo Turney, of
Irigonegaray, Turney & Revenaugh LLP, of Topeka, were with her on
the briefs for appellants.

Bradley J Schlozman, of Hinkle Law Firm LLC, of Wichita, argued
the cause, and Scott R. Schillings, of the same firm, Brant M. Laue, former
solicitor general, Anthony J. Powell, solicitor general, and Derek Schmidt,
former attorney general, and Kris W. Kobach, attorney general, were with him
on the briefs for appellees.

The opinion of the court was delivered by

STEGALL, J.: The appellants—four non-profit groups aimed
at maximizing political engagement in Kansas—sought a tempo-
rary injunction against K.S.A. 25-2438(a)(2)-(3), which makes it
a severity level 7, nonperson felony to engage in "conduct that
gives the appearance of being an election official" or conduct that
"would cause another person to believe a person engaging in such
conduct is an election official." Appellants contend the statute is
overbroad, unconstitutionally vague, and results in the criminali-
zation of their voter education and registration activities. To sup-
port their claims, they have asserted that during past events, ob-
servers at times believed they were election officials even though
they always take measures to clearly identify themselves as pri-
vate citizens. The State contends appellants' fear of prosecution is
unfounded because the statute criminalizes only "knowingly" mis-
leading someone into thinking one is an election official. No ac-
tual prosecutions have commenced against appellants.

The district court denied appellants' request for a temporary
injunction after finding they could not establish a substantial like-
lihood of eventually prevailing on the merits. A split panel of the
Court of Appeals dismissed appellants' claims for lack of standing,
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finding appellants failed to satisfy their burden to demonstrate an
injury-in-fact because they are not at risk of prosecution under the
statute. We granted appellants' petition for review. Today we hold
that when the Legislature criminalizes speech and does not—
within the elements of the crime—provide a high degree of spec-
ificity and clarity demonstrating that the only speech being crimi-
nalized is constitutionally unprotected speech, the law is suffi-
ciently unclear to confer pre-enforcement standing on a plaintiff
challenging the law. Such is the case with the statute at issue here.

FACTS

In 2021 the Kansas Legislature enacted House Bill 2183
which reads in relevant part:

"(a) False representation of an election official is knowingly engaging in
any of the following conduct by phone, mail, email, website or other online ac-
tivity or by any other means of communication while not holding a position as
an election official:

(1) Representing oneself as an election official;

(2) engaging in conduct that gives the appearance of being an election offi-
cial; or

(3) engaging in conduct that would cause another person to believe a person
engaging in such conduct is an election official." L. 2021, ch. 96, §3 (codified at
K.S.A. 25-2438[a]).

Governor Laura Kelly vetoed the bill on April 23, 2021. The
Legislature voted to override the Governor's veto, and the statute
took effect on July 1, 2021.

The appellants—League of Women Voters of Kansas, Loud
Light, Kansas Appleseed Center for Law and Justice, Inc., and
Topeka Independent Living Resource Center—quickly chal-

lenged the new law. They sought a temporary injunction against
subsections (a)(2) and (a)(3), claiming these provisions contra-
vene their rights to free speech and association in violation of sec-
tions 3 and 11 of the Kansas Constitution Bill of Rights, are over-
broad, and are unconstitutionally vague in violation of section 10.
Appellants maintain that (a)(2) and (a)(3) "turn on how con-
duct is perceived, rather than the actor's intent (or lack thereof) to
create that perception.” Appellants argued before the district court
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that although they always overtly identify themselves as volun-
teers from their respective organizations, given the nature of their
work, individuals easily can—and often do—mistake them for
county election officials.

Appellants submitted several affidavits in support of their
claims. Ami Hyten, executive director of appellant Topeka Inde-
pendent Living Resource Center, provided an example of one of
the Center's recent voter engagement plans where the Center had
generated an area mailing list of individuals who were not regis-
tered to vote, sent letters with voting information and official reg-
istration forms to those individuals, and then followed up by
phone to offer support with the registration process or casting their
ballot. Hyten expressed concern that if the Center continues to en-
gage in these kind of activities—which involves "reproducing of-
ficial state documents for the individuals [the Center] serve[s]"—
the Center's volunteers risk prosecution under the new law, be-
cause "[a]s anyone who has worked on voter education activities
long enough knows, voters may innocently mistake people who
conduct the work we conduct as election officials.”

Several of the other individuals who submitted affidavits re-
flected this concern—as individuals experienced in conducting
voter engagement activities, they personally have experienced cit-
izens mistaking them for elections officials. Davis Hammet, pres-
ident and executive director of appellant Loud Light, described
several of Loud Light's activities, which include running young
voter registration drives, creating multi-media content about how
to participate in elections, giving classroom presentations, and
sending educational mailers to voters. In addition, Loud Light or-
ganizes ballot cure programs where it contacts voters whose bal-
lots are challenged by county election officers—with a specific
focus on voters who election officials had been unable to con-
tact—for things like mismatched signatures, and educates the vot-
ers on how to cure their ballots. Hammet expressed concern about
the new law because he personally has been mistaken for an elec-
tion official in the past, "because voters innocently mistake people
who are knowledgeable about voter registration and election pro-
cedures as election officials." Hammet described one such event
that occurred while canvassing in Pittsburg, Kansas. At the event,
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the Crawford County Board of Elections had a voter registration
booth next to another booth with an organization also conducting
voter registration, and Loud Light volunteers were also present
walking through the crowd registering voters near those booths.
Hammet described how many individuals he interacted with dur-
ing the event asked whether he was with the county election of-
fice. He always clarified that he was not, but asserted that "had
they never asked, [he was] not certain they would have ever
reached the correct conclusion."
Hammet further described how Loud Light often receives
supplies from the Shawnee County Board of Elections to help in
their voter registration drives. These supplies include voter regis-
tration forms, banners advertising voter registration materials, and
other materials to help facilitate the events, which Loud Light uti-
lizes alongside their own supplies. Hammet fears that continuing
to use these supplies could leave an impression with voters that
these drives are run by the local county board, but that discontin-
uing use of these supplies would make their drives less effective.
Jacqueline Lightcap, co-president of appellant League of
Women Voters of Kansas, also described the various events the
Kansas League puts on throughout the year, including at local high
schools and community colleges, local libraries, public housing
offices, YMCAs, local utility offices, and state and county fairs.
Lightcap highlighted a handful of specific events, including de-
scribing a booth set up by the Wichita-Metro League at the annual
Wichita Riverfest. The booth—Ilocated directly next to the Sedg-
wick County Election's Office booth—was decorated with ban-
ners and signs encouraging individuals to register to vote.
Lightcap's affidavit asserted that while the Sedgwick County
booth displayed its voting machines, it did not register individuals
to vote; that task was delegated solely to the Wichita-Metro
League. Lightcap further stated that the Metro League members
were often intermingled and talking with the local elections staff
during the festival. The proximity of the booths, as well as the
friendliness between the volunteers at each booth, could cause a
person strolling by during the busy festival to have easily mistaken
the two booths for one another or perceive it as one large installa-
tion from the local board, according to Lightcap.
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Lightcap expressed additional concerns about the Kansas
League's current practice of relying on and promoting websites
and information put together by Kansas local and state elections
officials. Given the Kansas League's wide reach—for example, in
2020, the Kansas League coordinated 354 total election-related
activities which yielded 7,766 unique voter contacts and regis-
tered over 2,000 voters—Lightcap expressed concern that inevi-
tably some individuals may think Kansas League volunteers were
affiliated with the local elections office.

Jamie Shew, Douglas County clerk, asserted that despite
Douglas County's large size, the clerk's office has just three full-
time and one part-time staff that work on the administration of
elections. Their small size requires them to rely on outside groups
to conduct nearly all voter registration drives. To that end, Shew
stated that he has worked with the Douglas County chapter of the
Kansas League for years. Shew specified that to assist the League
in conducting voter registration drives, his office often provides
them with materials—which are typically marked with the Doug-
las County Clerk's Office emblem—such as signs, banners, and
leaflets advertising the drives. Shew has also collaborated with the
Douglas County League at other events, noting as one example
that he has spoken at several informational sessions sponsored by
the Douglas County League about upcoming elections. Shew
stated that if his office receives a request to set up a voter registra-
tion drive at an event, he refers the request directly to the Douglas
County League, as he knows from experience that they are "ex-
tremely knowledgeable and professional,”" and by relying on the
League and other similar groups his office can fulfill outreach and
registration functions he otherwise would not have the resources
to fulfill.

Caleb Smith, the integrated voter engagement director of ap-
pellant Kansas Appleseed, stated that Appleseed also conducts
many voter education and engagement activities, including door-
to-door canvassing and registering citizens to vote, tabling and en-
gaging with voters at local fairs, art festivals, and other large gath-
erings, and assisting voters in remote and rural areas with return-
ing their completed advance voting ballots to county election of-
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fices. Smith asserted that text messages sent out from Kansas Ap-
pleseed volunteers—and clearly identified as such—contained
links to official websites managed by the Kansas Secretary of
State. His work in conducting these kinds of activities has caused
citizens to ask Smith and his volunteers whether they were with
the local county elections board. He stated that while he and his
volunteers always correctly identify themselves, "this confusion
persists in our communities. At any given event, citizens will ask
if Kansas Appleseed volunteers are affiliated with the local elec-
tions boards."

Once the new statute went into effect, appellants claimed that
due to these concerns, they cancelled and curtailed many of their
planned voter events because they believe the statute places "at
risk of prosecution anyone who engages in conduct that they rea-
sonably know could give another person the impression that they
are an election official." Appellants contend that based on the
above facts, their voter engagement events may cause inadvertent
misimpressions among members of the public—despite their best
efforts to clearly identify themselves—which places them at risk
of felony prosecution under the new law.

The district court denied appellants' request for a temporary
injunction. The court reasoned that a successful prosecution under
K.S.A. 25-2438(a)(2)-(3) would require "that the actor—not the
bystander—be reasonably certain that what he or she is doing
gives the appearance of or causes another person to believe that
he or she™ is an election official. The court also disposed of appel-
lants' overbreadth claim because "protected
activity is not the law's target at all." Finally, the court reasoned
that the statute "does not focus entirely on subjective perceptions,”
as it "focuses on the culpable mental state of the actor, not the
subjective impression of a bystander."

The district court concluded appellants failed to demonstrate
"a substantial likelihood of eventually prevailing on the merits of
their Section 11 challenge"” which proved "fatal” to their request
for a temporary injunction. As a result, the court declined to ex-
amine the other necessary components for a grant of temporary
injunction. The court also recognized that though the State
claimed appellants lacked standing to pursue their claims, it would
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not address the standing arguments in its order because it was
denying the motion "on another basis." These aspects of the dis-
trict court's decision are not before us in this appeal, and we ex-
press no opinion on them. Our review is strictly limited to the sub-
sequent Court of Appeals' ruling on standing.

In fact, the district court's refusal to address the parties' stand-
ing arguments drew criticism from the Court of Appeals, which
quipped that the district court "'put the merits cart before the stand-
ing horse." League of Women Voters of Kansas v. Schwab, 62
Kan. App. 2d 310, 317, 513 P.3d 1222 (2022). The panel accord-
ingly began its analysis by evaluating appellants' standing.

The Court of Appeals found that because "appellants' conduct
does not involve deceptive practices but is properly characterized
as reasonable efforts to foster discourse and facilitate the exchange
of ideas," their activities "lack the nefarious or deceptive qualities
K.S.A. 2021 Supp. 25-2438 is designed to combat, placing the ap-
pellants beyond its reach." 62 Kan. App. 2d at 321-22. The panel
concluded that appellants lacked standing to challenge K.S.A. 25-
2438(a) because they could not establish a cognizable injury. Spe-
cifically, appellants failed to take the necessary steps to mount a
pre-enforcement challenge because they could not show that their
conduct was proscribed by the statute or that they were under a
credible threat of prosecution. 62 Kan. App. 2d at 322, 328.

Judge Hill dissented, writing that the majority would require
appellants to be arrested, charged, tried, and convicted before the
statute could be challenged, and criticized the majority opinion as
being broad enough to do away with the possibility of a pre-en-
forcement challenge. 62 Kan. App. 2d at 332-40 (Hill, J., dissent-
ing).

We granted appellants' petition for review on the question of
standing.

DISCUSSION

Parties in a judicial action must have standing as part of the
Kansas case-or-controversy requirement imposed by the Judicial
Power Clause of Article 3, § 1 of the Kansas Constitution. The
effect of this requirement is that standing is a component of sub-
ject matter jurisdiction, which any party, or the court on its own
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motion, may raise at any time. Sierra Club v. Moser, 298 Kan. 22,
29, 310 P.3d 360 (2013). Plaintiffs must establish that they have
standing to raise the claims before they can proceed. Baker v. Hay-
den, 313 Kan. 667, Syl. 1 4, 490 P.3d 1164 (2021).

The test for standing in Kansas differs from the federal stand-
ard. See Kansas Bldg. Industry Workers Comp. Fund v. State, 302
Kan. 656, 679-80, 359 P.3d 33 (2015) ("Given the differences in
the genesis of the two systems, we do not feel compelled to aban-
don our traditional two-part analysis as the definitive test for
standing in our state courts."). Under Kansas' traditional, two-part
standing test, a party must demonstrate they have "suffered a cog-
nizable injury™ and that there is "a causal connection between the
injury and the challenged conduct."” State v. Bodine, 313 Kan. 378,
385, 486 P.3d 551 (2021).

A party establishes a cognizable injury—i.e., an injury-in-
fact—when they "'suffer[] some actual or threatened injury as a
result of the challenged conduct." State v. Stoll, 312 Kan. 726,
734, 480 P.3d 158 (2021). The injury must pose "adverse legal
interests that are immediate, real, and amenable to conclusive re-
lief." Kansas Bldg. Industry Workers Comp. Fund, 302 Kan. at
678. An allegation of future injury can satisfy the injury in fact
component of the standing inquiry if there is a threatened "im-
pending, probable injury," as a plaintiff is not required to "expose
himself to liability before bringing suit to challenge the basis for
the threat." Sierra Club, 298 Kan. at 33; MedImmune, Inc. v.
Genentech, Inc., 549 U.S. 118, 128-29, 127 S. Ct. 764, 166 L. Ed.
2d 604 (2007); see also Susan B. Anthony List v. Driehaus, 573
U.S. 149, 158, 134 S. Ct. 2334, 189 L. Ed. 2d 246 (2014) ("When
an individual is subject to such a threat, an actual arrest, prosecu-
tion, or other enforcement action is not a prerequisite to challeng-
ing the law.").

The United States Supreme Court has referred to this as a
"pre-enforcement” challenge and has held that a plaintiff satisfies
the injury-in-fact component in such a challenge when they allege
"an intention to engage in a course of conduct arguably affected
with a constitutional interest, but proscribed by a statute, and there
exists a credible threat of prosecution thereunder.™ 573 U.S. at
159. A high threshold is required to demonstrate standing on a pre-
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enforcement challenge. The challenger must show an imminent
threat of prosecution that is not speculative or imaginary. 573 U.S.
at 160.

Importantly, when evaluating whether a plaintiff has satisfied
the injury-in-fact component, we "accept the facts alleged in the
petition as true, along with any inferences that can be reasonably
drawn therefrom.” Board of Sumner County Comm'rs v. Bremby,
286 Kan. 745, 751, 189 P.3d 494 (2008); see also Steckline Com-
munications, Inc. v. Journal Broadcast Group of KS, Inc., 305
Kan. 761, 766-67, 388 P.3d 84 (2017) (evaluating whether plain-
tiff had "alleged sufficient facts which, if true, would establish its
standing to pursue the claims it asserts'). We note here that appel-
lants have provided a robust factual record which, at this stage of
the proceedings and for the purposes of our standing analysis, we
accept as true.

Appellants also allege standing under our established "over-
breadth™ exception to traditional standing requirements. In such
cases, a plaintiff "need not establish a personal injury arising from
that law." City of Wichita v. Trotter, 316 Kan. 310, 312, 514 P.3d
1050 (2022). It is enough that the challenger alleges "'the mere
existence of the statute could cause a person not before the Court
to refrain from engaging in constitutionally protected speech or
expression." State v. Williams, 299 Kan. 911, 919, 329 P.3d 400
(2014). But because we hold appellants have established standing
under our pre-enforcement rules, we need not address the parties'
arguments concerning standing under our overbreadth exception.
Whether a party has standing is a question of law subject to
unlimited review. Sierra Club, 298 Kan. at 29. To the extent the
standing question requires us to engage in statutory interpretation,
we likewise exercise unlimited review. This means we "give no
deference to the district court's or the Court of Appeals' interpre-
tation of the statute.” Jarvis v. Kansas Dept. of Revenue, 312 Kan.
156, 159, 473 P.3d 869 (2020).

When a statute is plain and unambiguous, we must give effect
to the intention of the Legislature as expressed, rather than deter-
mine what the law should or should not be. Stated another way,
when a statute is plain and unambiguous, we will not "'speculate
as to the legislative intent behind it and will not read such a statute
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so as to add something not readily found in the statute." Roe v.
Phillips County Hospital, 317 Kan. 1, 5, 522 P.3d 277 (2023).

As already discussed, the Court of Appeals held the nonprofits
could not establish standing because they faced no credible threat
of prosecution. To evaluate that holding, we must first articulate
the potentially protected nature of the speech regulated by the stat-
ute. And as a further housekeeping note, we recognize that appel-
lants' challenge arises under our state Constitution. But we have
previously recognized that the First Amendment and section 11
protections are generally considered coextensive. State v. Russell,
227 Kan. 897, 899, 610 P.2d 1122 (1980). Though appellants ar-
gue our recent caselaw indicates the Kansas Constitution provides
even broader protection than the federal Constitution (and the lan-
guage of section 11 may support that claim), we need not explore
that argument here as even under traditional First Amendment ju-
risprudence we conclude that appellants have standing to chal-
lenge the law.

The government may impose two types of restrictions on pro-
tected speech. First, it may make reasonable restrictions on the
time, place, or manner of content-neutral protected speech. Ward
v. Rock Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746, 105
L. Ed. 2d 661 (1989). The provisions at issue here are not time,
place, or manner restrictions. Second, the state may regulate the
content of speech if it does so within strict constitutional bounda-
ries. Content-based restrictions are identified by examining if the
law "draws distinctions based on the message a speaker conveys."
Reed v. Town of Gilbert, 576 U.S. 155, 163, 135 S. Ct. 2218, 192
L. Ed. 2d 236 (2015). Content-based regulations of speech are
generally subject to strict scrutiny unless the speech at issue falls
within a narrowly defined category of constitutionally unprotected
speech. 576 U.S. at 163-64; United States v. Alvarez, 567 U.S.
709, 717,132 S. Ct. 2537, 183 L. Ed. 2d 574 (2012). Constitution-
ally unprotected speech may be freely restricted by the state so
long as the regulations fall within the scope of its police power:

"From 1791 to the present,' . . . the First Amendment has 'permitted re-
strictions upon the content of speech in a few limited areas,' and has never 'in-
clude[d] a freedom to disregard these traditional limitations.' These ‘historic and
traditional categories long familiar to the bar,—including obscenity, defamation,
fraud, incitement, and speech integral to criminal conduct—are ‘well-defined and
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narrowly limited classes of speech, the prevention and punishment of which have
never been thought to raise any Constitutional problem." [Citations omitted.]"
United States v. Stevens, 559 U.S. 460, 468-69, 130 S. Ct. 1577, 176 L. Ed. 2d
435 (2010).

These historic and traditional categories—as well as fighting
words, true threats, and "speech presenting some grave and immi-
nent threat the Government has the power to prevent"—all "have
a historical foundation in the Court's free speech tradition" and
thus fall outside of First Amendment protection. Alvarez, 567 U.S.
at 717-18. Outside of these limited historic categories, the Court
has expressed reluctance to recognize new categories of unpro-
tected speech; for example, it has declined to recognize flag burn-
ing, outrageous and intentional infliction of emotional distress,
vice and temperance, or dog fighting videos as categories of un-
protected speech. See United States v. Eichman, 496 U.S. 310,
315-18, 110 S. Ct. 2404, 110 L. Ed. 2d 287 (1990) (flag burning);
Snyder v. Phelps, 562 U.S. 443, 457-58, 131 S. Ct. 1207, 179 L.
Ed. 2d 172 (2011) (outrageous and intentional infliction of emo-
tional distress); 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484,
514,116 S. Ct. 1495, 134 L. Ed. 2d 711 (1996) (plurality opinion)
(vice); Stevens, 559 U.S. at 481-82 (dog fighting). One of the only
new categories of unprotected speech recognized by the Court is
child pornography, New York v. Ferber, 458 U.S. 747, 758, 102
S. Ct. 3348, 73 L. Ed. 2d 1113 (1982), but the Court made clear
that child pornography represented a "special case" as "'[t]he mar-
ket for child pornography was 'intrinsically related' to the under-
lying abuse, and was therefore 'an integral part of the production
of such materials, an activity illegal throughout the Nation."" Ste-
vens, 559 U.S. at 471-72. It emphasized, however, that it was not
"establishing a freewheeling authority to declare new categories
of speech outside the scope of the First Amendment.” 559 U.S. at
472.
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As already noted, fraud is one category of speech that is well-
established as being beyond the scope of First Amendment pro-
tection. See, e.g., Va. Pharmacy Bd. v. Va. Consumer Council, 425
U.S.748,771,96 S. Ct. 1817, 48 L. Ed. 2d 346 (1976) ("Untruth-
ful speech, commercial or otherwise, has never been protected for
its own sake."); Gertz v. Robert Welch, Inc., 418 U.S. 323, 340,
94 S. Ct. 2997, 41 L. Ed. 2d 789 (1974) ("[T]here is no constitu-
tional value in false statements of fact. Neither the intentional lie
nor the careless error materially advances society's interest in 'un-
inhibited, robust, and wide-open' debate on public issues.").

The parties do not dispute that K.S.A. 25-2438(a) is a content-
based restriction that attempts to prohibit a type of fraud—which,

as a historically recognized category of unprotected speech, the
government may legitimately restrict without running afoul of the
First Amendment. The dispute is focused on whether the plain lan-
guage of the statute actually does this. The State and both courts
below conclude that it does by saying—albeit in different ways—
that the statute does not regulate the protected activities of appel-
lants. The nonprofit groups, meanwhile, are not consoled and con-
tinue to insist that the plain language of the statute sweeps more
broadly than simply unprotected fraudulent speech and catches in
its dragnet protected speech such as their voter registration drives.
The factual record—which again, we must accept as true at
this point in the lawsuit—helpfully narrows the focus of the dis-
pute to one sharp point. Namely, the appellants complain about
the problem of what they describe as the "innocent listener mis-
take." Appellants argue that subsections (a)(2) and (a)(3) of the
statute impose criminal liability in the case of the innocent listener
mistake, but that such a scenario does not involve unprotected
speech.

The actus reus of the two challenged subsections—that is, the
verbs—are to "give[] [an] appearance” and to "cause [a] person to
believe." The necessarily subjective and interpretive process in-
herent in these verbs are what disturb the nonprofits and allegedly
chill their constitutionally protected activities. The State (and the
lower courts) contend that the mens rea of "knowingly" in K.S.A.
25-2438(a) effectively side-steps the innocent listener mistake.
See League of Women Voters of Kansas, 62 Kan. App. 2d at 322
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("[T]he activities at issue lack the nefarious or deceptive qualities
K.S.A. 2021 Supp. 25-2438 is designed to combat, placing the ap-
pellants beyond its reach."); District Court Memorandum Deci-
sion and Order (""The statute requires a culpable state of mind on
the part of the actor; there is no violation based solely on the sub-
jective perception of a bystander."); Appellee's Brief, at 35
("Plaintiffs[] . . . contention [that the statute focuses entirely on
others' subjective perceptions] is inconsistent with the statutory
text, as informed by the canons of statutory construction and fun-
damental principles relating to criminal statutes' mens rea require-
ments. The statute's prohibitions target only the conduct of the
speaker, not the subjective views of the listener. The statute's
reach is likewise limited to actions by the speaker in which he/she
knowingly engaged in actions designed to convey the false impres-
sion that he/she is an election official.").

But again, the nonprofits are not consoled. They argue persua-
sively that based on their experience, they "know" that a certain
percentage of the people they encounter will make the innocent
listener mistake. To demonstrate their credible fear of prosecution
under (a)(2) or (a)(3), volunteers with appellants' organizations
submitted affidavits, as described above, asserting that while help-
ing people register to vote during voter registration drives, citizens
have approached them and asked whether the volunteers were
with the local county elections board. As such, there exists a fac-
tual basis for the proposition that appellants "know" their pro-
tected speech will generate some innocent or unreasonable listener
mistakes. And they ask, how can the known possibility of an in-
nocent or unreasonable listener mistake alter the fundamental na-
ture of the speech from protected to unprotected? Put another way,
can a listener's mistake—whether innocent or in fact entirely un-
reasonable—turn otherwise honest speech into fraud?

The answer must be no. But why? Because, in this context, in
order to fall outside constitutional protections, the speech at issue
must be deceptive, fraudulent, or otherwise false, at its heart. See,
e.g., K.S.A. 2022 Supp. 21-5917 (criminalizing the "impersona-
tion [of] . . . a public officer . . . with knowledge that such repre-
sentation is false™). The particular mens rea required in order to
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establish the requisite gravamen of falsity or fraud may be inten-
tional, knowing, or even reckless. See Counterman v. Colorado,
600 U.S. 66, 78-79, 143 S. Ct. 2106, 216 L. Ed. 2d 775 (2023);
see also United States ex rel. Schutte v. SuperValu Inc., 598 U.S.
739, 750-51, 143 S. Ct. 1391, 216 L. Ed. 2d 1 (2023). But fraud
or deception cannot arise out of a true listener mistake. See, e.g.,
Griffith v. Byers Construction Co., 212 Kan. 65, 73, 510 P.2d 198
(1973) (defining fraud to include an element of "reasonable™ reli-
ance on the part of the listener).

Human language and the complexities of speech—through
words, behavior, dress, mannerisms, gestures, facial expressions,
etc.—are infinitely varied and not amenable to a rigorous, mathe-
matical, inputs-equal-outputs kind of analysis. See Drew, 12
Types of Communication, https://helpfulprofessor.com/types-of-
communication/ (describing nonverbal, verbal, visual, written, in-
trapersonal, interpersonal, mass, synchronous, asynchronous, for-
mal, informal, and metacommunication); Ford, Body Language
and Behavioral Profiling 4 (2010) ("The Oxford English Diction-
ary collectively contains over a half-million words; however, . . .
the everyday vocabulary of most Americans seldom consists of
more than two to three thousand words which they use repeat-
edly.  Humans, however, are extremely clever in devising won-
derful nonverbal techniques Everyone, to one degree or an-
other, has a personal array of nonverbal skills that express their
innermost attitudes, feelings, and beliefs in ways that other people
quickly and clearly understand."); Pease & Pease, The Definitive
Book of Body Language: The Hidden Meaning Behind People's
Gestures and Expressions 8 (2008) (our spoken language
acknowledges how important body language is to communication
as evidenced by common phrases like "get it off your chest"; "keep
a stiff upper lip"; "stay at arm's length™; "keep your chin up"; "put
your best foot forward"; and that's "hard to swallow").

Speech—that is, human communication—is a two-way street.
But sometimes a listener may mistake the meaning intended by
the speaker. This may be due to the imprecision of the speech it-
self. It may also arise from the unfamiliarity of the listener with
the particular language, dialect, or culture and idioms of the
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speaker. Mistakes also at times result from just plain old unreasonable-
ness or willfulness on the part of the listener.

Despite these "problems" with speech, however, it remains the
cornerstone of our free society and undoubtedly an essential, funda-
mental principle of American government. See, e.g., Ashcroft v. Free
Speech Coalition, 535 U.S. 234, 253, 122 S. Ct. 1389, 152 L. Ed. 2d
403 (2002) ("The right to think is the beginning of freedom, and speech
must be protected from the government because speech is the begin-
ning of thought."); Schneider v. State of New Jersey, Town of Irvington,
308 U.S. 147,161, 60 S. Ct. 146, 84 L. Ed. 155 (1939) (the right to
speech is "vital to the maintenance of democratic institutions").

Indeed, the framers knew that "freedom to think as you will and to
speak as you think are means indispensable to the discovery and spread
of political truth," and that all discussion would be futile without the
freedom of speech. Whitney v. California, 274 U.S. 357, 375, 47 S. Ct.
641, 71 L. Ed. 1095 (1927), overruled on other grounds by Branden-
burg v. Ohio, 395 U.S. 444, 89 S. Ct. 1827, 23 L. Ed. 2d 430 (1969);
see also New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S. Ct.
710,11 L. Ed. 2d 686 (1964) (acknowledging the "profound national
commitment to the principle that debate on public issues should be un-
inhibited, robust, and wide-open").

Nonetheless, we note the reality of declining respect—in many
quarters and across the political spectrum—for the open and free ex-
change of ideas and engagement in the political process. Efforts to curb
speech protections extend beyond speech that is widely condemned—
such as hate speech—and have come to include more amorphous cat-
egories labeling contested speech as false.

Legal scholars have explored various means of either regulating or
punishing allegedly false speech occurring in the political arena. Some
propose banning political speech that is "misleading or factually incor-
rect. The European Union, and in particular Germany, has begun head-
ing down this avenue with significant fines for failure to remove false
or misleading content upon notice to do so." This approach may in-
volve requiring "pre-approval before publication™ or "content that is
flagged as potentially false could be investigated and then ordered re-
moved if falsity is confirmed." Barrett, Free Speech Has Gotten Very
Expensive: Rethinking Political Speech Regulation in A Post-Truth
World, 94 St. John's L. Rev. 615, 650 (2020).
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So we are cognizant—and wary—of recent government efforts to
expand the scope of fraudulent speech to include speech the govern-
ment, in its judgment, determines is simply false or misleading in some
fashion. As one commentator has put it, the Constitution requires
"breathing space™ safeguards when the government attempts to regu-
late "false statements that occur within election speech.” Jacobs, Free-
dom of Speech and Regulation of Fake News, 70 Am. J. Comparative
L. 1278, 1292 (2022). In this environment, we understand why the non-
profits may legitimately fear even a good-faith effort to initiate prose-
cution arising out of the innocent listener mistakes that could flow from
their voluntary election activities.

With this backdrop, we can ask and answer the precise question
presented—is there actually a credible threat of prosecution under
K.S.A. 25-2438(a)(2)-(3) in the case of an innocent or unreasonable
listener mistake? Given the plain language of the statute, we think the
answer must be yes. The statute simply does not provide clarity that
truthful speech which generates an innocent or unreasonable listener
mistake is outside of its scope. And this is sufficient to confer pre-en-
forcement standing.

Thus, when the Legislature criminalizes speech and does not—
within the elements and definitions of the crime—provide a high de-
gree of specificity and clarity demonstrating that the only speech being
criminalized is constitutionally unprotected speech, the law is suffi-
ciently unclear to confer pre-enforcement standing on a plaintiff chal-
lenging the law. As such, and accepting appellants' well-pled facts as
true, we conclude appellants have standing to pursue their challenge of
K.S.A. 25-2438(a)(2)-(3). We caution, however, that our holding today
does not pronounce any definitive interpretation or construction of
K.S.A. 25-2438(a). We limit today's opinion to the broader question of
standing.

The Court of Appeals erred in dismissing appellants’ claims for
lack of standing. Accordingly, we vacate the Court of Appeals' opinion
and remand this matter to the Court of Appeals for further proceedings.

BILES, J., not participating.

ROSEN and STANDRIDGE, JJ., concur in the result only.
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STATE OF KANSAS, Appellee, v. ROBERT LOWELL-LAWRENCE
WARD, Appellant.

(539 P.3d 1042)
SYLLABUS BY THE COURT

CRIMINAL LAW—Untimely Motion to Withdraw Plea—Burden to Show Excusable
Neglect. An untimely motion to withdraw a plea is procedurally barred when the
defendant does not meet the burden to show excusable neglect.

Review of the judgment of the Court of Appeals in 62 Kan. App. 2d 721, 522 P.3d
337 (2022). Appeal from Franklin District Court; DOUGLAS P. WITTEMAN, judge. Sub-
mitted without oral argument November 3, 2023. Opinion filed December 22, 2023.
Judgment of the Court of Appeals affirming the district court is affirmed. Judgment of
the district court is affirmed.

Kasper Schirer, of Kansas Appellate Defender Office, was on the briefs for appel-
lant.

Brandon L. Jones, county attorney, Steven J. Obermeier, assistant solicitor general,
Kristafer R. Ailslieger, deputy solicitor general, Derek Schmidt, former attorney general,
and Kris W. Kobach, attorney general, were on the briefs for appellee.

The opinion of the court was delivered by

BILES, J.: In 2021, Robert Lowell-Lawrence Ward moved to with-
draw his 2013 plea of no contest to various crimes. The district court
summarily denied the motion on the merits. In doing so, it did not con-
sider whether Ward could overcome the one-year time bar created by
K.S.A. 2022 Supp. 22-3210(e) based on a showing of “excusable ne-
glect." A divided Court of Appeals panel affirmed the district court in
a published opinion, but it also did not consider the statutory limitation.
State v. Ward, 62 Kan. App. 2d 721, 522 P.3d 337 (2022). On review,
we ordered supplemental briefing to address whether Ward overcame
the procedural hurdle of showing excusable neglect to the district court.
He now concedes his motion is untimely.

Even so, Ward argues we should consider the merits because no
one previously suggested the timeliness issue was a problem. The stat-
ute, however, does not give us that flexibility. We affirm the district
court on other grounds and note the panel's merits review failed to con-
sider the procedural bar. See State v. Parks, 308 Kan. 39, Syl. 1 2, 417
P.3d 1070 (2018) (holding an untimely motion to withdraw a plea is
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procedurally barred when the defendant does not meet the burden to
show excusable neglect).

FACTUAL AND PROCEDURAL BACKGROUND

In 2013, Ward pled no contest to one count of criminal threat and
two counts of assault. The district court accepted the plea and sen-
tenced him accordingly. In 2021, he moved to withdraw his plea in the
district court, while his K.S.A. 60-1507 appeal was pending in the
Court of Appeals on remand. See State v. Ward, 311 Kan. 619, 624,
465 P.3d 1143 (2020). The district court denied the plea withdrawal
motion on the merits without holding an evidentiary hearing, stating
"there are no substantial questions of law or facts . . . no evidentiary
hearing is necessary.” Ward appealed, and a Court of Appeals' panel
majority affirmed. Ward, 62 Kan. App. 2d at 721. Ward sought review
in this court, which we granted.

Our evaluation of the record suggested Ward's motion in the dis-
trict court did not comply with K.S.A. 2022 Supp. 22-3210(e)(1)'s re-
quirement to file such a motion within one year of a final order on di-
rect appeal. The district court sentenced him in August 2013, and Kan-
sas law prohibited him from filing a direct appeal because he pled nolo
contendere. See K.S.A. 2013 Supp. 22-3602(a) (""No appeal shall be
taken by the defendant from a judgment of conviction before a district
judge upon a plea of guilty or nolo contendere, except that jurisdic-
tional or other grounds going to the legality of the proceedings may be
raised by the defendant as provided in K.S.A. 60-1507."). And Ward's
60-1507 motion did not implicate "other grounds going to the legality
of the [2013] proceedings.” K.S.A. 2013 Supp. 22-3602(a).

Therefore, the one-year period to withdraw his nolo contendere
pleas expired in 2014. Both Ward and the State complied with our or-
der for supplemental briefing to address whether the motion was timely
since it was filed in 2021, and if not, what effect, if any, that had on the
court's authority to consider the merits.

ANALYSIS

This court typically reviews summary denial of motions to with-
draw pleas de novo, applying the same procedures and standards as a
K.S.A. 60-1507 case because this court has "'the same access to the
motion, records, and files as the district court.™ State v. Moses, 296
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Kan. 1126, 1127-28, 297 P.3d 1174 (2013) (quoting State v. Neal, 292
Kan. 625, 629, 258 P.3d 365 [2011]). But a threshold question is al-
ways whether the record reflects such motions comply with procedural
requirements set out by the Legislature.

Ward correctly notes untimeliness is not an absolute bar to con-
sider a motion to withdraw a plea so long as the district court first
makes a finding of "excusable neglect." K.S.A. 2022 Supp. 22-
3210(e)(2). But the district court made no such finding here. Still, he
argues we have considered a district court's dismissal of untimely mo-
tions to withdraw a plea in the past, but the cases he cites all involve a
district court finding no excusable neglect. See, e.g., State v. Davisson,
303 Kan. 1062, 1070, 370 P.3d 423 (2016) (affirming the district
court's ruling that the defendant did not establish excusable neglect for
withdrawing his late motion to withdraw a plea); State v. Ellington, 314
Kan. 260, 265, 496 P.3d 536 (2021) (agreeing with the district court
the defendant failed to show excusable neglect); State v. Hill, 311 Kan.
872, 878, 467 P.3d 473 (2020) (affirming district court's dismissal of
the defendant's motion as untimely absent defendant arguing or show-
ing excusable neglect).

When a district court summarily denies an untimely motion to
withdraw a plea on the merits without addressing the procedural bar,
this court will not review the merits. See Moses, 296 Kan. at 1126-28
(declining to "address the merits . . . [because defendant's] motion to
withdraw pleas was untimely filed and is procedurally barred"” even
though the district court summarily denied the motion on its merits).
Similarly, appellate review is not appropriate here. The record reflects
Ward's motion is untimely and procedurally barred. The motion's sum-
mary dismissal on the merits does not change that.

In the absence of an express finding of excusable neglect, Ward
argues we should just assume the district court made such a finding as
necessary to support its conclusion on the merits. But that suggests at
least two problems. First, he misses the context in which this court will
make such an assumption. We will not employ this model when the
record does not support such an assumption. See State v. Riffe, 308
Kan. 103, 111, 418 P.3d 1278 (2018). The record cannot support
Ward's proposed assumption because the district court went straight to
the merits without considering the time bar. Second, an extension of
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the applicable time requires the defendant make an "affirmative show-
ing of excusable neglect.” K.S.A. 2022 Supp. 22-3210(e)(2); see also
Davisson, 303 Kan. at 1066. To make such an assumption would re-
lieve Ward of that statutory burden. Besides, even in his supplemental
briefing, Ward does not argue he meets the excusable neglect standard.

K.S.A. 2022 Supp. 22-3210(e)(2) permits a court to extend the
one-year time limitation only upon an additional, affirmative showing
of excusable neglect by the defendant. But Ward did not claim excus-
able neglect, and the district court made no determination on this
threshold question. We affirm the district court on other grounds. See
State v. McAlister, 310 Kan. 86, 87, 444 P.3d 923 (2019).

Judgment of the Court of Appeals is affirmed. Judgment of the
district court is affirmed on other grounds.
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No. 126,643
In the Matter of PHILIP R. SEDGWICK, Respondent.

(539 P.3d 1033)
ORIGINAL PROCEEDING IN DISCIPLINE

ATTORNEY AND CLIENT—Disciplinary Proceeding—Six-Month Suspen-
sion, Stayed Pending Successful Completion of Three-year Period of Pro-
bation.

Original proceeding in discipline. Oral argument held November
2,2023. Opinion filed December 29, 2023. Six-month suspension,
stayed pending successful completion of a three-year period of proba-
tion.

Julia A. Hart, Deputy Disciplinary Administrator, argued the
cause and was on the formal complaint for the petitioner.

John J. Ambrosio, of Morris Laing Law Firm of Topeka, argued
the cause, and Philip R. Sedgwick, respondent, argued the cause pro se.

PER CURIAM: This is an attorney-discipline proceeding against
the respondent, Philip R. Sedgwick, of Kansas City, Kansas. Sedgwick
received his license to practice law in Kansas in April 1983.

On February 7, 2023, the Disciplinary Administrator's office filed
a formal complaint against Sedgwick alleging violations of the Kansas
Rules of Professional Conduct (KRPC). Sedgwick answered the for-
mal complaint on February 24, 2023.

On June 8, 2023, Sedgwick appeared at the complaint hearing be-
fore a panel of the Kansas Board for Discipline of Attorneys. After the
hearing, the panel determined that Sedgwick had violated KRPC 1.1
(competence) (2023 Kan. S. Ct. R. at 327), KRPC 1.3 (diligence)
(2023 Kan. S. Ct. R. at 331), and KRPC 1.4 (communication) (2023
Kan. S. Ct. R. at 332). The panel set forth its factual findings, legal
conclusions, and recommended discipline in a final hearing report. The
relevant portions of that report are set forth below.

FACTUAL AND PROCEDURAL BACKGROUND

"Findings of Fact

""18. The hearing panel finds the following facts, by clear and convincing evi-
dence:
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"DA13,686

""19.0n October 17, 2019, T.W. hired the respondent to represent
him in an ongoing domestic case in which C.C. was the opposing

party.

"20. Prior to T.W. hiring the respondent, the court had issued
an order establishing paternity and ordering T.W. to pay child sup-
port. The court also approved a parenting plan establishing visita-
tion.

"21. During a hearing on August 22, 2018, the court ordered
supervised visitation between T.W. and the minor child at a court-
approved visitation facility. The court further ordered T.W. to en-
gage in family therapy with the minor child.

"22. Later, in August 2019, the court suspended T.W.'s super-
vised visitation with the minor child because therapy between
T.[W]. and the child had ceased after the therapist discharged
T.W. as a client.

"23.The therapist filed a report, dated July 9, 2019, with the
court regarding her decision to discharge T.W. This report was
filed under seal and listed in the court's 'record of actions' in an
entry dated August 26, 2019.

"24. Around this same time, the court also held a hearing on
T.W.'s pro se motion seeking an order to require C.C. to sign off
on their minor child's passport. The court granted this motion.

"25. On May 28, 2019, the court filed an order to appear and
show cause against C.C. due to her refusal to sign off on the minor
child's passport as ordered.

""26. On October 17, 2019, when T.W. hired the respondent to
represent him in the domestic case, T.W. also hired the respondent
to represent him in a misdemeanor domestic battery charge pend-
ing in Kansas City Municipal Court. C.C. was the alleged victim
in this case.

"27. On December 16, 2019, the respondent entered his ap-
pearance as T.W.'s attorney in the domestic case and filed an
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amended proposed parenting plan and domestic relations affidavit
to supplement T.W.'s previously filed pro se motion.

"28. The proposed plan contained typographical errors, in-
cluding paragraph #4, which left the time for weekend visitation
blank.

"29. The proposed parenting plan also contained what the
court perceived as inappropriate language in the heading for par-
agraph #8: 'Dog in the Manger Rule.'

"30. The court scheduled a hearing in the child custody case
for December 19, 2019. At the hearing, opposing counsel, C.C.,
and the respondent were present for the hearing; the respondent's
client T.W. failed to appear timely. Accordingly, the court granted
default judgment and dismissed the pending motion.

"31. On December 27, 2019, the respondent filed a motion to
set aside the default judgement.

""32. The court granted the motion to set aside and scheduled
the matter for rehearing. The hearing was continued by agreement
several times. Some continuances were due to the emerging
COVID-19 pandemic. Yet, others were due to the respondent’s in-
ability to obtain service on C.C. due to his typographical errors in
the certificates of service.

""33. On November 13, 2020, the respondent filed an amended
motion to modify custody and child support. In support of this
motion, the respondent stated: 1) T.W. has no income and is ap-
plying for disability, and 2) T.W. seeks to have contact with the
minor child.

"34. The court set the matter for hearing on March 16, 2021.
The court blocked off the entire afternoon for the parties to present
evidence and argument. Due to the ongoing pandemic, this hear-
ing was to occur via Zoom.

"35. The respondent sent out notice of the March 16, 2021,
hearing. However, the Zoom meeting identification number in the
notice was incorrect. The court caught this clerical error, provided
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the parties with the correct identification number, and the matter
proceeded.

"36. At this hearing, the respondent called his client as a wit-
ness. The respondent asked T.W. if he had completed the court-
ordered therapy with the minor child. T.W. testified that he had
completed this therapy.

"37. On cross-examination, T.W. admitted he did not success-
fully complete court-ordered therapy, as he had not attended any
sessions since August 2019.

"38. The respondent also asked T.W. how he and C.C. got
along. T.W.'s testimony indicated they got along 'fine.'

"39. On cross-examination, T.W. admitted the municipal
court had convicted him of the domestic misdemeanor battery
charge against C.C.

"40. At this hearing, T.W. also asserted he had applied for and
was placed on disability.

"41. In response to the court's questioning, T.W. admitted his
application for disability had been denied, but he had appealed the
decision.

"42. 0n March 17, 2021, the court issued a written order deny-
ing T.W.'s motion to modify custody and child support and spe-
cifically found that T.W.'s testimony that he successfully com-
pleted court-ordered therapy was ‘untrue.’

"43. During the disciplinary investigation, the respondent
acknowledged inappropriately using the 'Dog in the Manger Rule'
phrase in the amended parenting plan, making typographical er-
rors in filings, not spending the appropriate time preparing T.W.
for his March 16, 2021, testimony, and that he had not reviewed
the therapist's reports or spoken with the therapist before the hear-
ing.

"DA13,702

"44. On June 5, 2019, the respondent appeared with and on
behalf of the complainant, T.B., in the Wyandotte County District
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Court on allegations that T.B. violated his court-ordered proba-
tion. T.B. waived his right to an evidentiary hearing and stipulated
to the alleged probation violations. The court then proceeded to
disposition, revoked T.B.'s probation, and imposed his underlying
prison sentence of 161 months in the custody of the Kansas De-
partment of Corrections.

"45. On June 18, 2019, the respondent properly and timely
filed a notice of appeal with the sentencing court and requested
that the court appoint an appellate defender for T.B.

"46. On July 30, 2019, T.B. filed a complaint with the disci-
plinary administrator's office, alleging that the respondent en-
trapped T.B. and failed to present a defense. As a result, T.B. al-
leges the court sentenced him to more than ten years of additional
incarceration.

"47. On September 19, 2019, T.B. sent another letter to the
disciplinary administrator's office stating the local court had still
not appointed the appellate defender's office to represent him in
his June 2019 probation revocation appeal.

"48. The disciplinary administrator's office sent timely re-
sponses to T.B. regarding these complaints, stating that they
would not be docketed for investigation, as they did not appear to
implicate the rules of professional conduct.

"49. Approximately one year later, on October 10, 2020, and
October 26, 2020, T.B. sent letters to the disciplinary administra-
tor's office. In addition to reiterating the prior allegations, T.B.
noted that the local court had not yet appointed the appellate de-
fender's office to appeal his probation revocation. On March 25,
2021, T.B. submitted a written complaint regarding the failure to
appoint appellate counsel.

"50. On April 7, 2021, the disciplinary administrator's office
asked the respondent to provide any information he had regarding
why there was no court-appointed counsel representing T.B. in his
appeal.
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"51. On April 16, 2021, the respondent replied by letter noting
his usual practice when a client requests to appeal a sentence. The
respondent also stated that he would inquire of the court what hap-
pened with the appointment of counsel for T.B.'s appeal.

"52. On April 30, 2021, the respondent told the disciplinary
administrator's office that after he contacted the judge's aide on
April 20, 2021, the court appointed the appellate defender's office
to represent T.B.

"53. During the subsequent disciplinary investigation, the re-
spondent acknowledged that he should have followed up with the
court earlier to ensure the appellate defender's office was ap-
pointed.

"54. The parties stipulate that the respondent's conduct vio-
lated KRPC 1.1 (competence), 1.3 (diligence), and 1.4 (commu-
nication) in the DA13,686 matter and KRPC 1.3 (diligence) in the
DA13,702 matter.

"55. During the formal hearing, the respondent testified that
he believes changing the nature of his law practice to less complex
matters and reducing the number

of cases he accepts at any one time, along with following the
terms of his proposed probation plan will help ensure he complies
with the Kansas Rules of Professional Conduct in the future.

"56. Craig Lubow, the respondent's proposed probation super-
visor, is an attorney who practices separately from the respondent,
but in the same office building. Mr. Lubow testified during the
formal hearing that he has been meeting regularly with the re-
spondent to go over the respondent's case files. Mr. Lubow said
that the respondent is very open to suggestions and reaches out to
Mr. Lubow with any concerns about a case.

"57. However, Mr. Lubow is concerned that the respondent
does not keep his case files organized well and has a lot of papers
on his desk that do not always make it to their assigned files. He
also felt that the respondent should reduce his caseload further
than its current level. Mr. Lubow said that the respondent needs to
be more organized so that matters don't fall through the cracks,
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but otherwise felt that the respondent was doing reasonably well
complying with the probation plan.

"58. Mr. Lubow testified that he is willing to work with the
respondent on his organization, help him continue to reduce his
case load, and supervise the respondent for the proposed three-
year term of probation.

"Conclusions of Law

"59. Based upon the findings of fact, the hearing panel con-
cludes as a matter of law that the respondent violated KRPC 1.1
(competence), 1.3 (diligence), and 1.4 (communication), as de-
tailed below.

"KRPC 1.1

"60. Lawyers must provide competent representation to their
clients. KRPC 1.1. 'Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably neces-
sary for the representation.’ 1d.

"61. The respondent was not competent to represent T.W. in
the domestic matter due to the respondent's failure to review ther-
apist reports or speak with the therapist, use of an inappropriate
phrase in a parenting plan, failure to correct typographical errors
to ensure proper service on the opposing party, and failure to
properly prepare T.W. for his testimony during the March 26,
2021, hearing. This conduct reflects inadequate skill, thorough-
ness, and preparation to represent T.W. in the domestic case.

"62. Further, the respondent stipulated that his conduct in
DA13,686 violated KRPC 1.1.

"63. Accordingly, the hearing panel concludes that the re-
spondent violated KRPC 1.1.

"KRPC 1.3

"64. 'A lawyer shall act with reasonable diligence and prompt-
ness in representing a client." KRPC 1.3.
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"65. The respondent failed to diligently represent T.W. in the
DA13,686 matter when he failed to obtain proper service of the
notice of hearing on C.C. Further, the respondent failed to act with
reasonable diligence when he failed to properly investigate the sit-
uation involving T.W.'s former family therapist and failed to ade-
quately prepare T.W. for his testimony prior to the March 26,
2021, hearing.

"66. In addition, the respondent failed to act diligently in his
client T.B.'s case in not confirming that the court [had] appointed
appellate counsel to represent T.B. in a timely manner.

"67. The respondent stipulated that his conduct in DA13,686
and DA13,702 violated KRPC 1.3.

"68. Because the respondent failed to act with reasonable dil-
igence and promptness in representing T.W. and T.B., the hearing
panel concludes that the respondent violated KRPC 1.3.

"KRPC 1.4

"69. KRPC 1.4(b) provides that '[a] lawyer shall explain a
matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.’

"70. In the DA13,686 matter, the respondent violated KRPC
1.4(b) when he failed to explain the potential legal consequences
of the misdemeanor battery case and other circumstances in the
domestic matter to T.W. prior to T.W.'s testimony during the
March 26, 2021, hearing.

"71. Further, the respondent stipulated that his conduct in
DA13,686 violated KRPC 1.4.

"72. Accordingly, the hearing panel concludes that the re-
spondent violated KRPC 1.4(b).

"American Bar Association
Standards for Imposing Lawyer Sanctions

"73. In making this recommendation for discipline, the hear-
ing panel considered the factors outlined by the American Bar As-
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sociation in its Standards for Imposing Lawyer Sanctions (herein-
after 'Standards'"). Pursuant to Standard 3, the factors to be consid-
ered are the duty violated, the lawyer's mental state, the potential
or actual injury caused by the lawyer's misconduct, and the exist-
ence of aggravating or mitigating factors.

"74. Duty Violated. The respondent violated his duty to his
clients T.W. and T.B.

"75. Mental State. The respondent negligently violated his
duty. The hearing panel concludes that the respondent engaged in
a pattern of neglect.

"76. Injury. As a result of the respondent's misconduct, the
respondent caused injury to T.W. in negatively impacting T.W.'s
opportunity to present the best case he could to gain the court's
approval of his motion during the March 26, 2021, hearing. As a
result of the respondent’'s misconduct, the respondent caused po-
tential injury to T.B.'s appeal and actual injury to T.B. by creating
unnecessary stress and T.B.'s worsened disillusionment with the
legal process.

"Aggravating and Mitigating Factors

"77. Aggravating circumstances are any considerations or fac-
tors that may justify an increase in the degree of discipline to be
imposed. In reaching its recommendation for discipline, the hear-
ing panel, in this case, found the following aggravating factors
present:

"78. Prior Disciplinary Offenses. The respondent has been
previously disciplined on three occasions for rules violations sim-
ilar to those involved here. In 2002, the respondent was disci-
plined by informal admonition for violation of KRPC 1.3 and 1.4.
In 2007, the respondent was placed on diversion for violation of
KRPC 1.3. In 2018, the respondent was placed on diversion for
violation of KRPC 1.1, 1.4, 3.1, 8.1, and 8.4(a). The respondent
successfully completed and was discharged from both diversions.

"79. A Pattern of Misconduct. The respondent has engaged in
a pattern of misconduct, particularly involving violation of KRPC
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1.1, 1.3, and 1.4. The respondent has violated each of these rules
more than once between this and prior disciplinary cases and vio-
lated KRPC 1.3 in both docketed matters at issue here.

"80. Multiple Offenses. The respondent committed multiple
rule violations. The respondent violated KRPC 1.1, KRPC 1.3,
and KRPC 1.4. This matter involves misconduct in two separate
client representations. Accordingly, the hearing panel concludes
that the respondent committed multiple offenses.

"81. Vulnerability of Victim. T.W. and T.B. were both partic-
ularly vulnerable to the respondent's misconduct. T.W.'s ability to
have contact with his child was at stake and lost in the domestic
case. T.B. was in prison and unable to take independent action to
employ appellate counsel or ensure counsel was appointed as he
would have been if not incarcerated. The hearing panel concludes
that the victims of the respondent's misconduct were vulnerable.

"82. Substantial Experience in the Practice of Law. The Kan-
sas Supreme Court admitted the respondent to practice law in the
State of Kansas in 1983. At the time of the misconduct, the re-
spondent has been practicing law for more than 36 years.

"83. Misconduct Occurred During Prior Diversion Period.
The hearing panel notes that the respondent's 2018 diversion was
for a term of 24 months, from August 2018 to August 2020. At
least some of the misconduct in the two docketed matters here oc-
curred during the term of this diversion. The hearing panel con-
sidered this as an aggravating factor.

"84. Mitigating circumstances are any considerations or fac-
tors that may justify a reduction in the degree of discipline to be
imposed. In reaching its recommendation for discipline, the hear-
ing panel, in this case, found the following mitigating circum-
stances present:

"85. Absence of a Prior Disciplinary Record. While the re-
spondent received prior discipline, this is the first hearing on a
formal complaint involving the respondent in more than 36 years
of practice. The hearing panel took this into account in mitigation
when considering prior discipline as an aggravating factor.
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"86. The Present and Past Attitude of the Attorney as Shown
by His or Her Cooperation During the Hearing and His or Her
Full and Free Acknowledgment of the Transgressions. The re-
spondent fully cooperated with the disciplinary process. The re-
spondent and his counsel worked with the disciplinary adminis-
trator's office and ultimately entered into a joint stipulation regard-
ing the underlying facts and stipulated to rules violations.

"87. Previous Good Character and Reputation in the Commu-
nity Including Any Letters from Clients, Friends and Lawyers in
Support of the Character and General Reputation of the Attorney.
The respondent is an active and productive member of the bar in
Wyandotte County, Kansas. The respondent also enjoys the re-
spect of his peers and generally possesses a good character and
reputation as evidenced by several letters received by the hearing
panel.

"88. Remorse. At the hearing on this matter, the respondent
expressed genuine remorse for having engaged in the misconduct.

"89. In addition to the above-cited factors, the hearing panel
has thoroughly examined and considered the following Standards:

'4.42Suspension is generally appropriate when:

(a) alawyer knowingly fails to perform services for a client
and causes injury or potential injury to a client; or

(b) alawyer engages in a pattern of neglect and causes injury
or potential injury to a client.’

'4.52 Suspension is generally appropriate when a lawyer en-
gages in an area of practice in which the lawyer knows he or she
is not competent, and causes injury or potential injury to a client.’

'4.53 Reprimand is generally appropriate when a lawyer:

(a) demonstrates failure to understand relevant legal doc-
trines or procedures and causes injury or potential injury to a cli-
ent; or
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(b) is negligent in determining whether he or she is competent
to handle a legal matter and causes injury or potential injury to a
client.

'8.2 Suspension is generally appropriate when a lawyer has
been reprimanded for the same or similar misconduct and engages
in further acts of misconduct that cause injury or potential injury
to a client, the public, the legal system, or the profession.’

'8.3 Reprimand is generally appropriate when a lawyer:

(a) negligently violates the terms of a prior disciplinary order
and such violation causes injury or potential injury to a client, the
public, the legal system, or the profession; or

(b) has received an admonition for the same or similar mis-
conduct and engages in further acts of misconduct that cause in-
jury or potential injury to a client, the public, the legal system, or
the profession.'

"Recommendation of the Parties

"90. The disciplinary administrator recommended that the re-
spondent’s license to practice law be suspended for a period of
three years and that the respondent be required to undergo a rein-
statement hearing pursuant to Rule 232 (2023 Kan. S. Ct. R. at
293), with the suspension being stayed while the respondent
serves three years' probation according to the terms of the re-
spondent's proposed probation plan in respondent's exhibit F1.

"91. The respondent recommended the same discipline as that
recommended by the disciplinary administrator.

"Discussion

"92. When a respondent requests probation, the hearing panel
is required to consider Rule 227, which provides:

'(d) Restrictions on Recommendation of Probation. A hearing
panel may not recommend that the respondent be placed on pro-
bation unless the following requirements are met:
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(1) the respondent complies with subsections (a) and (c) and
the proposed probation plan satisfies the requirements in subsec-
tion (b);

(2) the misconduct can be corrected by probation; and

(3) placing the respondent on probation is in the best interests
of the legal profession and the public.'

"93. The hearing panel concludes based on the evidence that
the requirements of Rule 227 are met here. The hearing panel
heard testimony of Mr. Lubow that when the respondent is super-
vised by Mr. Lubow, the respondent is able to maintain the neces-
sary attention, thoroughness, and preparation necessary to
properly represent his clients. Mr. Lubow believed that the re-
spondent is competent in the areas of law he practices in and with
the proper limitation of his caseload and supervision, the respond-
ent can appropriately represent his clients. The respondent accepts
cases from a portion of the population that may not otherwise be
able to obtain legal representation, and the hearing panel believes
that the respondent can serve these clients appropriately if he fol-
lows the terms of the proposed probation plan.

"94. The respondent's probation plan is workable, substantiall,
and detailed, contains adequate safeguards to address the respond-
ent's misconduct, protect the public, and ensure the respondent's
compliance with the rules going forward, names Mr. Lubow, who
seems capable of handling the assignment, as practice supervisor,
and includes a provision that the respondent will not commit mis-
conduct.

"95. Further, the respondent complied with subsections (a)
and (b) of Rule 227.

"96. Accordingly, the hearing panel concludes that with the
proper supports through the respondent's probation plan and lim-
iting the amount and types of cases he handles, the respondent's
misconduct can be corrected by probation and placing the re-
spondent on probation is in the best interest of the legal profession
and the public.
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"97. While the hearing panel concludes that the probation plan
is adequate to meet the requirements of Rule 227, the hearing
panel further recommends that paragraph 20 of the proposed pro-
bation plan be amended to permit the respondent to accept or han-
dle no cases other than municipal criminal matters, misdemeanor
criminal matters, or severity level 7-9 felonies. Based on the evi-
dence, limiting the respondent to only handling these types of
cases will ensure the lowest possibility of error or violation of the
Kansas Rules of Professional Conduct.

"98. The hearing panel further recommends that the respond-
ent be required to undergo a KALAP law practice audit within 6
months of the Court's decision in this matter and follow all recom-
mendations from KALAP. The hearing panel believes that the re-
spondent could benefit from the assistance of a qualified law prac-
tice management monitor who could help the respondent develop
systems he can use to become better organized and ensure his
compliance with the Kansas Rules of Professional Conduct.

"99. Mr. Lubow testified that he is not familiar with the
KALAP program. Therefore, the hearing panel recommends that,
while Mr. Lubow should serve as the respondent's probation su-
pervisor, another lawyer should be appointed to assist the respond-
ent with any law practice management assistance recommended
by KALAP.

"Recommendation of the Hearing Panel

"100. Accordingly, based upon the findings of fact, conclu-
sions of law, and the Standards listed above, the hearing panel
unanimously recommends that the respondent's license to practice
law be suspended for a period of three years with the requirement
that the respondent undergo a reinstatement hearing pursuant to
Rule 232 (2023 Kan. S. Ct. R. at 293). The hearing panel further
recommends that the suspension be stayed while the respondent
serves three years' probation according to the terms of the re-
spondent’s proposed probation plan in respondent's exhibit F1, as
amended pursuant to the panel's recommendations in sections 97
and 98.
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"101. Costs are assessed against the respondent in an amount
to be certified by the Office of the Disciplinary Administrator."

After the hearing panel issued its report, we ordered oral ar-
guments in this matter under Rule 232(g)(4)(D) (2023 Kan. S. Ct.
R. at 296). And we heard oral argument on November 2, 2023.

DiscuUsSION

In a disciplinary proceeding, this court generally considers the
evidence, the disciplinary panel's findings, and the parties' argu-
ments to determine whether KRPC violations exist and, if they do,
the appropriate discipline to impose. Attorney misconduct must
be established by clear and convincing evidence. In re Spiegel,
315 Kan. 143, 147, 504 P.3d 1057 (2022); see Supreme Court
Rule 226(a)(1)(A) (2023 Kan. S. Ct. R. at 281). Clear and con-
vincing evidence is evidence that causes the fact-finder to believe
that the truth of the facts asserted is highly probable. In re Murphy,
312 Kan. 203, 218, 473 P.3d 886 (2020).

The respondent filed no exceptions to the panel's final hearing
report. Thus, the hearing panel's final report is deemed admitted.
Supreme Court Rule 228(g)(1) (2023 Kan. S. Ct. R. at 288). After
a review of the entire record, we conclude the panel's findings of
fact are supported by clear and convincing evidence and support
the panel's conclusions of law. We therefore adopt those findings
and conclusions.

As to the discipline to be imposed, both the Disciplinary Ad-
ministrator and the hearing panel recommended a three-year sus-
pension, with a stay of the suspension while the respondent serves

three years' probation. But these recommendations are advisory
only and do not prevent this court from imposing different disci-
pline. In re Biscanin, 305 Kan. 1212, 1229, 390 P.3d 886 (2017).

To aid in determining appropriate discipline, this court gener-
ally considers the American Bar Association (ABA) Standards for
Imposing Lawyer Sanctions. In re Hodge, 307 Kan. 170, 230-31,
407 P.3d 613 (2017). Under those Standards, a suspension is gen-
erally an appropriate sanction for a lack of diligence when "a law-

yer engages in a pattern of neglect and causes injury or potential
injury to a client.” ABA Standard 4.42(b). Suspension is also
"generally appropriate when a lawyer has been reprimanded for
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the same or similar misconduct and engages in further similar acts
of misconduct that cause injury or potential injury to a client, the
public, the legal system, or the profession." ABA Standard 8.2.

Here, the respondent negligently violated his duties to T.W.
and T.B. resulting in violations of KRPC 1.1, 1.3, and 1.4(b). The
respondent showed a lack of diligence in his representation of both
T.W. and T.B., demonstrating a pattern of neglect. And the re-
spondent has previously been disciplined for violations of KRPC
1.1, 1.3, and 1.4. Thus, we agree that suspension is an appropriate
sanction under the relevant ABA Standards.

But we disagree that a three-year suspension is appropriate in
this case. We have previously imposed suspensions of this length
in cases involving knowing misconduct. See, e.g., In re Martinez,
315 Kan. 245, 257, 506 P.3d 909 (2022) (imposing three-year sus-
pension on attorney for knowingly violating KRPC 1.1, 1.4, 1.5,
1.15, 1.16, 7.1, and 8.4); In re Rumsey, 301 Kan. 438, 450, 343
P.3d 93 (2015) (imposing three-year suspension on attorney for
knowingly violating KRPC 3.5, 8.1, and 8.4); In re Cline, 289
Kan. 834, 849, 217 P.3d 455 (2009) (imposing three-year suspen-
sion on attorney for knowingly violating KRPC 1.1, 1.2, 1.3, 1.4,
1.8, 1.16, 5.3, 8.3, and 8.4). But in cases of negligent conduct, we
have imposed lesser sanctions. See, e.g., In re Works, 307 Kan.
26, 36-37, 404 P.3d 681 (2017) (imposing two-year suspension on
attorney for negligently violating KRPC 1.2, 1.3, 1.4, 1.16, and
3.2); In re Freed, 294 Kan. 655, 663, 279 P.3d 118 (2012) (im-
posing six-month suspension on attorney for negligently violating
KRPC 1.1, 1.3, 1.4, and 1.15); see also In re Boaten, 276 Kan.
656, 663, 78 P.3d 458 (2003) (imposing sanction of published cen-
sure on attorney for negligently violating KRPC 1.3 and 1.4).

Here, respondent's misconduct was neither intentional nor
knowing. Thus, we hold that a suspension of six months is appro-
priate discipline in this case. However, that suspension shall be
stayed pending respondent's successful participation in and com-
pletion of a three-year probation period. During this probation pe-
riod, respondent shall comply with the terms and conditions of his
amended proposed probation plan. Respondent shall also be sub-
ject to two additional conditions during this probation period.
First, the respondent shall neither accept nor handle any criminal
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cases other than municipal criminal matters, misdemeanor crimi-
nal matters, or severity level 7-9 felonies. Second, the respondent
shall be required to undergo a Kansas Lawyers Assistance Pro-
gram (KALAP) law practice audit within six months of the court's
decision in this matter and follow all recommendations from
KALAP.

CONCLUSION AND DISCIPLINE

IT Is THEREFORE ORDERED that Philip R. Sedgwick is sus-
pended for six months from the practice of law, effective the date
of this opinion, in accordance with Supreme Court Rule 225(a)(3)
(2023 Kan. S. Ct. R. at 281) for violating KRPC 1.1, 1.3, and 1.4.
However, respondent's suspension is stayed pending successful
completion of three years of probation under the terms and condi-
tions set forth above, including the terms of the amended proposed
probation plan which are incorporated by reference.

IT Is FURTHER ORDERED that the costs of these proceedings
be assessed to respondent and that this opinion be published in the
official Kansas Reports.



