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ADMINISTRATIVE LAW: 
 

Appeal to District Court Providing Trial De Novo—Determination 
Anew of Both Law and Factual Issues—Burden of Proof. An appeal to 
the district court providing a trial de novo—whether taken from an agency 
determination or from a different court—requires issues of both law and 
fact to be determined anew. The burden of proof in a trial de novo remains 
with the party who bore the burden in the underlying proceedings. 
Dodge City Cooperative Exchange v. Board of Gray County Comm'rs 391* 

 
Final Order Required to Identify Agency Officer Who Receives Service 
of Petition for Judicial Review—Thirty-Day Period for Filing Petition 
for Judicial Review. K.S.A. 77-613(e) requires an administrative agency's 
final order to identify the agency officer who will receive service of a peti-
tion for judicial review on behalf of the agency. The 30-day jurisdictional 
period for filing a petition for judicial review begins to run after service of 
an order that complies with K.S.A. 77-613(e).  
Gilliam v. Kansas State Fair Bd. …………………………………..…. 236 

 
Interpretation of Written Documents by Court—Interpret Written 
Language in Reasonable Fashion. It is not the function of a court to read 
sections of a written document in isolation or highlight awkward phrasing. 
Instead, courts must endeavor to interpret written language in a reasonable 
fashion that does not vitiate the purpose of the writing or reach an absurd 
result. Gilliam v. Kansas State Fair Bd. ……………………….…..…. 236 

 
APPEAL AND ERROR: 

 
Appellate Review of Admission of Evidence—Multistep Analysis. Ap-
pellate review of the admission of evidence involves a multistep analysis. 
First, we consider whether the evidence is relevant. This inquiry contains 
two components, whether the evidence is material and whether it is proba-
tive. The next step requires us to analyze whether the district court erred 
when weighing the probative value of the evidence against the risk it posed 
for undue prejudice. State v. Vazquez …………………………………… 86 

 
Interpretation of Workers Compensation Statutes—Appellate Review. 
Because the interpretation of workers compensation statutes involves a 
question of law, appellate review is unlimited. In interpreting a statute, ap-
pellate courts are not to give deference to the Board's legal analysis or de-
termination. Turner v. Pleasant Acres ………………………...……….. 122 

 
APPELLATE PROCEDURE: 
 

Cross-Appeal by Appellee to Adverse Decisions of District Court—
Failure to Cross-Appeal Prevents Appellate Review. Kansas law re-
quires an appellee to cross-appeal a district court's adverse decisions before 
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those rulings may be challenged on appeal. The failure to cross-appeal a 
district court's adverse decision creates a jurisdictional bar preventing ap-
pellate review. Pretty Prairie Wind v. Reno County ……………..…… 429* 

 
Cross-Appeal of Adverse Rulings—Not Required if Challenging Deci-
sion Subject to Appeal. While a cross-appeal is necessary to bring other 
adverse rulings before the appellate courts, it is not generally required when 
a party is merely challenging the district court's reasoning underlying a de-
cision already subject to appeal. Pretty Prairie Wind v. Reno County ... 429* 

 
ATTORNEY FEES: 
 

Grandparent Visitation Appeal—Court's Authority to Award Fees un-
der Rule 7.07(b). In the appeal of a decision involving grandparent visita-
tion, an appellate court has authority to award attorney fees under Supreme 
Court Rule 7.07(b) (2022 Kan. S. Ct. R. at 51) because the district court had 
authority under K.S.A. 2020 Supp. 23-3304 to award attorney fees in the 
proceedings below. Schwarz v. Schwarz ………………………………. 103 

 
CIVIL PROCEDURE: 
 

Comparative Fault Procedure in Kansas—Policy of Judicial Economy. Kan-
sas law requires defendants seeking to minimize their liability in comparative fault 
situations not involving a chain of distribution or similar commercial relationship 
to do so by comparing the fault of other defendants to reduce their own share of 
liability and damages. If a defendant chooses to settle and obtain release of com-
mon liabilities involving other parties whom the plaintiff did not sue, the defendant 
does not have an action for comparative implied indemnity or postsettlement con-
tribution. Under Kansas comparative fault procedure, such a remedy is not neces-
sary, and such an action defeats the policy of judicial economy, multiplying the 
proceedings from a single accident or injury.  
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
Doctrine of Comparative Fault—Parties to Occurrence to Have Determina-
tion of Fault in One Action. The doctrine of comparative fault requires all the 
parties to the occurrence to have their fault determined in one action. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
Exception to One-Action Rule—Separate Actions by Plaintiffs against 
Tortfeasors if No Determination of Comparative Fault. An exception to 
the one-action rule allows plaintiffs to pursue separate actions against tort-
feasors where there has been no judicial determination of comparative fault, 
but this exception does not allow defendants to bring separate actions. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
Joinder of Additional Parties—Determination of Percentage of Negli-
gence Attributable to Each Party. The requirement to join additional par-
ties under K.S.A. 2020 Supp. 60-258a(c) does not distinguish between tort 
and contract claims, but instead focuses on the need for a fact-finder to de-
termine the percentage of negligence attributable to each party.  
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 
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One-Action Rule—In Negligence Claim All Parties Must Be Joined in 
Original Action. When an injured party asserts a claim for negligence, all 
parties whose causal negligence contributed to the injury must be joined to 
the original action, with no distinction between tort claims and contract 
claims. This is called the one-action rule. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
Purpose of K.S.A. 60-258a—Impose Individual Liability for Damages 
on Proportionate Fault of All Parties to Occurrence. The intent and pur-
pose of the Legislature in adopting K.S.A. 60-258a was to impose individ-
ual liability for damages based on the proportionate fault of all parties to the 
occurrence which gave rise to the injuries and damages even though one or 
more parties cannot be joined formally as a litigant or be held legally re-
sponsible for his or her proportionate fault. It was the intent of the Legisla-
ture to fully and finally litigate in a single action all causes of action and 
claims for damages arising out of any act of negligence. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
Service of Process—Restricted Mail Different than Certified Mail Service. 
Service of process by restricted mail is different from service by certified mail.  
In re A.P. …………………………………………………………..………. 141 

 
CONSTITUTIONAL LAW: 
 

Due Process Protection--Parents Have Fundamental Right to Decisions 
Regarding Their Children. The Due Process Clause of the United States 
Constitution provides heightened protection against government interfer-
ence with the fundamental right of parents to make decisions concerning the 
care, custody, and control of their children. Schwarz v. Schwarz ……... 103 

 
Speedy Trial Assessment—Burden on Defendant to Show Actual Prejudice. 
To meet the burden to show actual prejudice, the defendant cannot rely on gener-
alities or the passage of time but must show how the delay thwarts his or her ability 
to defend oneself. State v. McDonald …………………………..……………. 59 
 
— Consideration of Totality of Circumstances—Factors. The speedy trial as-
sessment considers the totality of the circumstances with special emphasis on four 
factors:  length of the delay, reason for the delay, defendant's assertion of his or her 
right, and prejudice to the defendant. State v. McDonald ……….……………. 59 

 
— Evaluation of Actual Prejudice—Three Factors. Courts consider three fac-
tors when evaluating actual prejudice:  oppressive pretrial incarceration, the de-
fendant's anxiety and concern, and most importantly, the impairment of one's de-
fense. State v. McDonald ……………………………………………………. 59 

 
— First Factor—Length of Delay between Charge and Arrest—Presump-
tively Prejudicial under These Facts. Under the facts of this case, the State's de-
lay of over six years and three months between charging the defendant with child 
rape and arresting the defendant is presumptively prejudicial.  
State v. McDonald ………………………………………………………..…. 59 
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— Fourth Factor—Actual and Presumed Prejudice from Excessive Delay. 
When assessing the fourth factor—prejudice—for a constitutional speedy trial 
analysis, we consider both actual prejudice and, in a proper case, presumed preju-
dice flowing from excessive delay. State v. McDonald ………………………. 59 

 
— Presumed Prejudice if Excessive Delay. When the State has been negligent, 
prejudice can be presumed if the delay has been excessive. A delay of over six 
years attributable to the State is long enough to give rise to a presumption that the 
defendant's trial would be compromised, and the defendant would be prejudiced. 
State v. McDonald ……………………………………………………..……. 59 

 
— Second Factor—Reason for Delay. When considering the second factor—
the reason for the delay—the court assesses responsibility for the delay as between 
the State and the defendant. The State's inability to arrest a defendant because of 
the defendant's own evasive tactics is a valid reason for delay. But in that event, 
the State bears the burden to show that it took reasonably diligent efforts to pursue 
an evasive defendant. State v. McDonald ……………………………………. 59 

 
— State May Mitigate Presumption of Prejudice. When a defendant relies on 
a presumption of prejudice to establish the fourth factor and identifies a delay of 
sufficient duration to be considered presumptively prejudicial, this presumption of 
prejudice can be mitigated by a showing that the defendant acquiesced in the delay 
and can be rebutted if the State affirmatively proves that the delay did not impair 
the defendant's ability to defend oneself. State v. McDonald …………………. 59 

 
Suit to Challenge Constitutionality of Law—Requirement of Standing 
to Be Satisfied for Justiciable Controversy to Exist. A plaintiff is not 
required to expose himself or herself to liability before bringing suit to chal-
lenge the constitutionality of a law threatened to be enforced, but the re-
quirement of standing still must be satisfied for a justiciable controversy to 
exist. League of Women Voters of Kansas v. Schwab ………………….. 310 

 
CONTRACTS: 
 

Claim for Partial Indemnity or Contribution against Third-Party De-
fendant—Settlor Must Show Paid Damages on Behalf of Third-Party. 
To prevail on a claim for partial indemnity or contribution against a third-
party defendant, the settlor must show that it actually paid damages on be-
half of that third party. If the third party was never at risk of having to pay 
for its own damages, the settlor cannot show it benefited the third-party de-
fendant, and the value of its contribution claim is zero. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 
 
Indemnification Provision—Determination of Fault Required to Deter-
mine Contractual Liability. When a contract requires a promisor to in-
demnify another for the promisor's share of negligence, the underlying neg-
ligence tort controls the promisor's liability, and it becomes impossible to 
determine contractual liability without a determination of fault. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 
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Indemnification Provision Permitting Indemnity to Maximum Extent Al-
lowed by Applicable Law Is Valid with Limits. When an indemnification pro-
vision permits indemnity "to the maximum extent allowed by applicable law," the 
provision is valid, but it limits the promisor's indemnification liability so that the 
promisor is not responsible for the promisee's negligence. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 
 
Kansas Anti-Indemnity Statute—Indemnification Provision in Con-
struction Contract Void and Unenforceable if Requires Promisor to In-
demnify for Negligence or Intentional Acts. Under K.S.A. 2020 Supp. 
16-121(b), the Kansas anti-indemnity statute, an indemnification provision 
in a construction contract is void and unenforceable if it requires the prom-
isor to indemnify the promisee for the promisee's negligence or intentional 
acts or omissions. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
COURTS: 
 

No Constitutional Authority to Issue Advisory Opinions. Kansas courts 
lack the constitutional authority to issue advisory opinions.  
League of Women Voters of Kansas v. Schwab ……….....…………….. 310 

 
CRIMINAL LAW: 
 

Booking Photo of Defendant at Trial—Relevancy Determination—In 
This Case Found to Be Material for Identity Purposes. A booking photo 
from the current case that illustrated defendant's appearance had changed 
considerably between the time of his arrest and the time of his trial was 
material, as required for relevancy determination, for identity purposes, be-
cause it explained the confusion by the child witnesses who had difficulty 
or no longer recognized the defendant due to the changes in his physical 
appearance. State v. Vazquez ……………………………………….…… 86 

 
Booking Photo of Defendant from Prior Case May Be Unduly Prejudi-
cial. A booking photo for the current crime does not carry the same potential  
for an unduly prejudicial impact as a mugshot from a prior case where the 
latter may suggest the defendant has a history of criminality.  
State v. Vazquez ………………………………………………………… 86 
 
Booking Photo of Defendant Is Relevant—Admissible as Evidence at 
Trial. A criminal defendant's booking photo, taken at the time of arrest for 
the offenses for which he or she is currently on trial is relevant and generally 
admissible as evidence if it has a reasonable tendency to prove a material 
fact. State v. Vazquez …………………………………………….……… 86 

 
No Requirement to Inform Defendant Entering Guilty or Nolo Conten-
dere Plea of Collateral Consequences. Neither due process nor K.S.A. 
2021 Supp. 22-3210(a) require the district court to inform defendants of the 
collateral consequences of entering a guilty or nolo contendere plea to a 
felony. State v. Wallace ……………………………...……………….. 420* 

 



62 KAN. APP. 2d SUBJECT INDEX XV 
   PAGE 

 

Plea of Guilty or Nolo Contendere to Felony—Loss of Ability to Possess 
Firearm Is Collateral Consequence. The potential loss of the ability to 
possess a firearm is a collateral consequence of entering a guilty or nolo 
contendere plea to a felony. State v. Wallace ………………...……….. 420* 
 
— Loss of Right to Vote Is Collateral Consequence. The potential loss of 
the right to vote is a collateral consequence of entering a guilty or nolo con-
tendere plea to a felony. State v. Wallace …………………………….. 420* 
 
Sentencing—Burden of Proof on State to Prove Criminal History of 
Defendant at Sentencing—Requirements. Under K.S.A. 2020 Supp. 21-
6814, the State bears the burden to prove criminal history at sentencing. The 
State can satisfy its burden to establish criminal history by preparing for the 
court and providing to the offender a summary of the offender's criminal 
history. If the defendant provides written notice of any error in the summary 
criminal history report and describes the exact nature of that error, then the 
State must go on to prove the disputed portion of the criminal history. In the 
event the offender does not provide the required notice of alleged criminal 
history errors, then the previously established criminal history in the sum-
mary satisfies the State's burden, and the burden of proof shifts to the of-
fender to prove the alleged criminal history error by a preponderance of the 
evidence. State v. Hasbrouck ……………………………..…………….. 50 
 
— Calculation of Criminal History Score under Inclusive Rule. Under 
the "inclusive rule" for calculating a criminal history score, "prior convic-
tions" includes multiple convictions on the same date in different cases. Be-
cause the convictions in each case are scored against the other case for crim-
inal history purposes, a defendant will face a stiffer sentence if sentenced in 
multiple cases on the same date than if the defendant were sentenced for the 
same cases on different dates. State v. Shipley …………………...……. 272 

 
— Cases Consolidated for Trial Not Prior Convictions. Convictions in 
cases consolidated for trial do not qualify as "prior convictions" for criminal 
history purposes. K.S.A. 2020 Supp. 21-6810(a). State v. Shipley ...….. 272 

 
— Classification of Out-of-State Conviction as Nonperson Crime. Under 
K.S.A. 2019 Supp. 21-6811(e)(3)(B)(iii), if the elements of the offense do not re-
quire proof of any of the circumstances listed in K.S.A. 2019 Supp. 21-
6811(e)(3)(B)(i) or (ii), then it must be classified as a nonperson crime.  
State v. Hasbrouck ………………………………………………………….. 50 
 
— Classification of Out-of-State Conviction as Person Crime. Under K.S.A. 
2019 Supp. 21-6811(e)(3)(B)(ii), an out-of-state conviction is a person crime if the 
elements of that felony necessarily prove that a person was present during the com-
mission of the crime. State v. Hasbrouck ……………………..……..……….. 50 

 
— Classification of Person Crime under K.S.A. 2019 Supp. 21-6811(e)(3)(B)(i)—
Elements of Out-of-State Felony Offense—Eight Circumstances. Under K.S.A. 
2019 Supp. 21-6811(e)(3)(B)(i), classification of a person crime is determined by 
looking at the elements of the out-of-state felony offense. The statute then lists 
eight "circumstances" that if any are found in the elements of the out-of-state 
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crime, then the crime will be classified as a person crime in Kansas when a court 
establishes a criminal history score. The eight circumstances are found in K.S.A. 
2019 Supp. 21-6811(e)(3)(B)(i)(a)-(h). All eight circumstances depict dangerous 
situations in which innocent people may be harmed. The statute exempts a charged 
accomplice or another person with whom the defendant is engaged in the sale of a 
controlled substance or a noncontrolled substance. State v. Hasbrouck ……….. 50 

 
— Multiple Complaints—Statutory Requirement of Formal Consolidation 
by Court. A constructive consolidation argument is unsupported by the plain lan-
guage of K.S.A. 2020 Supp. 21-6810(a). That statute requires formal consolidation 
by court order for multiple complaints to be "joined for trial."  
State v. Shipley ………………………………………………..……….. 272 

 
Sentencing for Out-of-State Felony Convictions under K.S.A. 2019 Supp. 21-
6811(e)(3)(B). With the enactment of K.S.A. 2019 Supp. 21-6811(e)(3)(B), the 
Legislature replaced all the prior rules concerning how out-of-state criminal felony 
convictions are to be treated as person or nonperson crimes when a sentencing 
court is setting the offender's criminal history score. State v. Hasbrouck …...…. 50 

 
ELECTIONS: 
 

First Amendment Protections—Voter Outreach, Education and Regis-
tration Efforts. Voter outreach, education, and registration efforts receive 
protection under the First Amendment.  
League of Women Voters of Kansas v. Schwab ………...………..…….. 310 

 
Statutory Requirement of Prosecution of Individuals Who Knowingly 
Engage in Prohibited Conduct under Statute. In adopting K.S.A. 2021 
Supp. 25-2438, the Legislature sought to subject only those individuals to 
prosecution who "knowingly" engaged in the conduct prohibited by the pro-
vision. League of Women Voters of Kansas v. Schwab ……….……….. 310 

 
EMINENT DOMAIN: 
 

No Private Right of Action for Relocation Benefits under Eminent Do-
main Procedure Act. K.S.A. 2020 Supp. 26-518 is part of the Eminent 
Domain Procedure Act (EDPA). The EDPA does not provide third-party 
displaced persons a private right of action for relocation benefits under 
K.S.A. 2020 Supp. 26-518. Third-party displaced persons can pursue relo-
cation benefits under the Kansas Relocation Act, K.S.A. 58-3501 et seq., or 
through another cause of action outside the EDPA.  
Kansas Fire and Safety Equipment v. City of Topeka ……..………..…. 341 

 
Eminent Domain Procedure Act Limits Amount of Compensation 
Owed under K.S.A. 26-513. The Eminent Domain Procedure Act, K.S.A. 
26-501 et seq., limits judicial review to the amount of compensation owed 
under K.S.A. 26-513. It provides no mechanism for judicial review of a de-
nial of relocation benefits under K.S.A. 2020 Supp. 26-518.  
Kansas Fire and Safety Equipment v. City of Topeka ……...……..……. 341 
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ESTATES: 
 

Decedent's Will Required to Be Delivered to District Court in County 
Where Decedent Resided. After the decedent's death, the person having 
custody of the decedent's will shall deliver the will to the district court in 
the county where the decedent resided. In re Estate of Lessley ……..….. 75 

 
Petition for Probate and Will Required to Be Filed Within Six Months 
of Decedent's Death. A petition for probate of a will and the will itself must 
be filed with the district court within six months of the decedent's death.  
In re Estate of Lessley ……………………………………...………..….. 75 

 
Probate Process Requires Timely Filing of Will. In order to probate a 
will, the district court must have the will. Timely filing of the will is a re-
quired step in the probate process. In re Estate of Lessley ………..…….. 75 

 
Requirement of Filing of Petition for Probate of Will Within Six 
Months of Death of Testator. No will of a testator who died while a resi-
dent of this state shall be effectual to pass property unless a petition is filed 
for the probate of such will within six months after the death of the testator, 
except as provided by statute. In re Estate of Lessley ……………….….. 75 

 
Will Ineffective and Not Admissible if Not Timely Filed. The untimely 
filing of a will causes the will to become ineffective and not subject to ad-
mission to probate. In re Estate of Lessley ……………………….…….. 75 

 
EVIDENCE: 
 

Admission of Probative Evidence—Appellate Review. Evidence is pro-
bative if it has any tendency to prove any material fact and its admission 
will be examined on appeal for an abuse of discretion by the district court 
judge. State v. Vazquez ………………………………………………..… 86 
 
Material Fact Has Bearing on Decision in Case—Appellate Review. A 
material fact is one that has some real bearing on the decision in the case 
and presents a question of law over which an appellate court exercises un-
limited review. State v. Vazquez ………………………………………… 86 

 
INSURANCE: 
 

Liability of Insurer for Judgment in Excess of Policy Limit—Requirement of 
Causal Connection. Kansas law is clear that for an insurer to be liable for a judg-
ment in excess of the policy limit, there must be a causal connection between the 
insurer's conduct and the excess judgment. Granados v. Wilson ……...……… 10 

 
No Affirmative Duty of Insurer to Initiate Settlement Negotiations be-
fore Third Party Makes Claim. Although an insurer must exercise dili-
gence and good faith in its efforts to settle a claim within the policy limits, 
an insurer owes no affirmative duty to initiate settlement negotiations with 
a third party before the third party makes a claim for damages.  
Granados v. Wilson ………………………………………………………… 10 
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JUDGES: 
 

Abuse of Judicial Discretion—Determination. A district court judge 
commits an abuse of discretion by (1) adopting a ruling no reasonable per-
son would make, (2) making a legal error or reaching an erroneous legal 
conclusion, or (3) reaching a factual finding not supported by substantial 
competent evidence. State v. Vazquez …………………….…………….. 86 

 
JURISDICTION: 
 

Establishment of Standing Requires Concrete Injury in Fact Ele-
ment—Self-censorship May Satisfy Concrete Injury in Fact Element. 
Self-censorship in response to a law's passage may satisfy the concrete in-
jury in fact element required to establish standing when (1) there is evidence 
that, in the past, the individual engaged in the type of conduct that is affected 
by the challenged government action; (2) affidavits or testimony are avail-
able that evidence a present desire, though no specific plans, to engage in 
such conduct; and (3) the individual can articulate a plausible claim that 
they presently have no intention to engage in such conduct because of a 
credible threat that to do so would subject them to adverse consequences. 
League of Women Voters of Kansas v. Schwab …………………...…… 310 

 
Standing—Pre-enforcement Inquiry—Requirement of Objectively 
Reasonable Perceived Threat of Prosecution. The perceived threat of 
prosecution must be one that is objectively reasonable. A subjective fear is 
not sufficient to satisfy the third prong of the pre-enforcement inquiry. 
League of Women Voters of Kansas v. Schwab ……………..…….…… 310 

 
— Requirement of Injury in Fact Cannot Be Merely Conjectural. The 
injury in fact requirement is not satisfied where the complained of injury is 
merely conjectural. League of Women Voters of Kansas v. Schwab …… 310 

 
— Requirement of Justiciable Controversy or Case Dismissed. If a per-
son does not have standing to challenge an action or request a particular 
type of relief, then a justiciable controversy does not exist and the case must 
be dismissed. League of Women Voters of Kansas v. Schwab ……….… 310 

 
Standing Inquiry for Pre-enforcement Questions—Requirements to 
Satisfy the Injury in Fact Component. In pre-enforcement questions the 
injury in fact component of the standing inquiry is satisfied when a party 
establishes an intention to engage in a course of conduct arguably affected 
with a constitutional interest, but proscribed by a statute, and the party faces 
a credible, substantial threat of prosecution under the challenged provision.  
League of Women Voters of Kansas v. Schwab ……………….……..… 310 

 
Standing Requirement—Demonstrate Injury and Causal Connection 
between Injury and Challenged Conduct. To demonstrate standing in 
Kansas, the traditional test is twofold:  a person must demonstrate that he 
or she suffered a cognizable injury, also known as an injury in fact, and that 
there is a causal connection between the injury and the challenged conduct. 
League of Women Voters of Kansas v. Schwab ……………….…..…… 310 
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— Three-Prong for Association to Sue on Behalf of Its Members. An 
association has standing to sue on behalf of its members when:  (1) the 
members have standing to sue individually; (2) the interests the association 
seeks to protect are germane to the organization's purpose; and (3) neither 
the claim asserted nor the relief requested requires participation of individ-
ual members. League of Women Voters of Kansas v. Schwab ……….… 310 

 
JUVENILE JUSTICE CODE: 
 

Review of Presumptive Sentence by Appellate Court if Lack of Specific 
Finding as Required by Statute. An appellate court has jurisdiction to re-
view a presumptive sentence under K.S.A. 2019 Supp. 38-2380(b)(5), when 
a trial judge imposes a sentence under K.S.A. 2019 Supp. 38-2369(a)(1)(B), 
that lacks a specific finding in a written order stating that the juvenile of-
fender poses a significant risk of harm to another or damage to property.  
In re S.L. ……………………………………………………..…………… 1 

 
Sentencing of Juvenile Offender—Requirement of Specific Finding in 
Written Order by Trial Judge. Before a trial judge under K.S.A. 2019 
Supp. 38-2369(a)(1)(B) directly commits a juvenile offender to a juvenile 
correctional facility, the trial judge must make a specific finding in a written 
order stating that the juvenile offender poses a significant risk of harm to 
another or damage to property. In re S.L. ………………………...……… 1 

 
KANSAS OPEN RECORDS ACT: 
 

Enforcement of Kansas Open Records Act under Statute. The Kansas 
Open Records Act may be enforced by injunction, mandamus, declaratory 
judgment, or other appropriate order. K.S.A. 2020 Supp. 45-222(a). 
Hammet v. Schwab ……………………………………..……….……. 406* 
 
Public Policy That Public Records Are Open for Public Inspection—
Exceptions under Act. The public policy of the State of Kansas expressed 
in the Kansas Open Records Act, K.S.A. 45-215 et seq., is that public rec-
ords shall be open for public inspection by any person unless the records 
are within one of the exceptions created in the Act. The Act is to be liberally 
construed and applied in order to promote the policy of openness. K.S.A. 
45-216(a). Hammet v. Schwab …………………………………….…. 406* 

 
Reasonable Fees for Copies of Records Furnished by Public Agencies—
Limitation. A public agency can ask for reasonable fees for providing ac-
cess to or furnishing copies of public records. The fees for copies of records 
shall not exceed the actual cost of furnishing copies, including the cost of 
staff time required to make the information available. K.S.A. 2020 Supp. 
45-219(c)(1). The fees for providing access to records maintained on com-
puter facilities shall include only the cost of any computer services includ-
ing staff time required. K.S.A. 2020 Supp. 45-219(c)(2).  
Hammet v. Schwab …………………………….………..……………. 406* 
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Requirement of State Agencies to Maintain Register for Public Infor-
mation. State agencies are required to maintain a register, open to the pub-
lic, that describes the information that the agency maintains on computer 
facilities, and the form in which the information can be made available us-
ing existing computer programs. K.S.A. 2020 Supp. 45-221(a)(16).  
Hammet v. Schwab ………….…………………………..……………. 406* 
 
Statutory Definition of Public Records. Public records include any rec-
orded information, regardless of form, characteristics, or location, which is 
made, maintained, or kept by or is in the possession of any public agency. 
K.S.A. 2020 Supp. 45-217(g)(1)(A). Hammet v. Schwab ……………. 406* 

 
KANSAS TORT CLAIMS ACT: 
 

Definition of Municipality under Kansas Tort Claims Act. The Kansas 
Tort Claims Act (KTCA) defines "municipality" to include "any county, 
township, city, school district or other political or taxing subdivision of the 
state, or any agency, authority, institution, or other instrumentality thereof." 
K.S.A. 75-6102(b). The KTCA does not define the term "instrumentality." 
R.P. v. First Student, Inc. ………………………………….…………. 371*  
 
Governmental Entity Definition under Act Includes Both State and 
Municipalities. The Kansas Tort Claims Act (KTCA) defines "governmen-
tal entity" as encompassing both the state and municipalities. K.S.A. 75-
6102(c). "State" under the KTCA is defined as "the state of Kansas and any 
department or branch of state government, or any agency, authority, insti-
tution or other instrumentality thereof." K.S.A. 75-6102(a).  
R.P. v. First Student, Inc. ………………………………….…………. 371*  

 
Requirement of Private Entity to Qualify as Instrumentality under 
Kansas Tort Claims Act. To qualify as an instrumentality under the Kan-
sas Tort Claims Act, a private entity that contracts with a governmental en-
tity must either be an integral part of or controlled by a governmental entity.  
R.P. v. First Student, Inc. ………………………………….…………. 371*  

 
LEGISLATURE: 
 

Amendment of Statute by Legislature—Presumption of Intent to 
Change Prior Law. When the Legislature amends a statute, Kansas courts 
presume that it intended to change the law that existed prior to the amend-
ment. State v. Hasbrouck ……………………………………………….. 50 

 
PARENT AND CHILD: 
 

Court's Jurisdiction Ends When Child Reaches Majority Age. A district 
court's jurisdiction over custody and parenting time ends once the child 
reaches the age of majority. In re Marriage of Bush ………………….. 284 

 
Request for Grandparent Visitation under Statute—Factors for Con-
sideration by Court. When considering a request for grandparent visita-
tion, in addition to considering under K.S.A. 2018 Supp. 23-3301(b), the 
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best interests of the child and whether a substantial relationship exists be-
tween grandparent and child, the court must presume that a fit parent is act-
ing in the child's best interests and must give special weight to a fit parent's 
proposed grandparent visitation plan. The court cannot adopt a grand-
parent's conflicting plan without first finding that the parent's proposed plan 
is unreasonable. The burden is on the grandparent to rebut the presumption 
that a fit parent's proposed visitation plan is reasonable. Reasonableness is 
assessed in light of the totality of the circumstances.  
Schwarz v. Schwarz ……………………………………………………. 103 
 
Statutory Authorization for Service of Notice of Hearing—Individual 
Not Required to Personally Sign for Delivery. K.S.A. 2020 Supp. 38-
2267(b) authorizes service of the notice of a hearing concerning the termi-
nation of parental rights by return receipt delivery, which includes service 
by certified mail. The law does not restrict the delivery of the notice to the 
person served or otherwise require that individual to personally sign for its 
delivery. In re A.P. ……………………..……………...………………. 141 

 
Statutory Grandparent Visitation Rights—Findings of Best Interests 
and Substantial Relationship. K.S.A. 2018 Supp. 23-3301(b) allows for 
grandparent visitation when "visitation rights would be in the child's best 
interests and when a substantial relationship between the child and the 
grandparent has been established." Schwarz v. Schwarz ……...……….. 103 
 
— No Statutory Exclusion of Visitation Rights Following Death of Par-
ent. K.S.A. 2018 Supp. 23-3301(a), which permits a provision for grand-
parent visitation rights in a pending divorce action, does not preclude a sep-
arate and independent action for grandparent visitation rights following the 
death of a parent. Schwarz v. Schwarz ………………………...……….. 103 

 
REAL PROPERTY: 
 

Improvement to Real Property Is Valuable Addition to Property or 
Amelioration in Condition. An improvement is a valuable addition made 
to real property or an amelioration in its condition, amounting to more than 
mere repairs or replacement, costing labor or capital, and intended to en-
hance its value, beauty, or utility or to adapt it for new or further purposes. 
An improvement need not involve structural additions and need not neces-
sarily be visible as long as it enhances the value of the property.  
Claeys v. Claeys ………………………………………...……….……. 196 

 
Partition Proceedings—Broad Discretion of District Courts for Deter-
mining Division of Interests. Partition proceedings, which seek to fairly 
divide ownership interests in real property, are equitable in origin. District 
courts have broad discretion to determine how best to fairly divide those 
interests. When a cotenant has made improvements to the property, the court 
may adjust the division to apply a credit to that cotenant for his or her ef-
forts, measured by the extent the improvement enhances the value of the 
land. Claeys v. Claeys ……………………...………..…...……………. 196 
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STATUTES: 
 

Construction—Determination of Legislative Intent—Appellate Re-
view. The fundamental rule of statutory construction is to determine the 
Kansas Legislature's intent. If a statute is plain and unambiguous, appellate 
courts are not to speculate about the legislative intent behind the language 
used and must refrain from reading something into the statute that is not 
readily found in its words. Turner v. Pleasant Acres …………….…….. 122 

 
TAXATION: 
 

Challenge to Valuation of Real Property—Statutory Requirement of Proper 
Classification of Property by County or District Appraiser—Burden of Proof 
on County or District Appraiser. When a taxpayer challenges the valuation of 
real property for commercial and industrial purposes, K.S.A. 79-1606(c) and 
K.S.A. 79-1609 require the county or district appraiser to "initiate the production 
of evidence to demonstrate, by a preponderance of the evidence," that the property 
has been properly classified. These statutes establish a quantum of proof—"pre-
ponderance of the evidence"—and designate who bears the burden of proof during 
the proceedings—the county or district appraiser.  
Dodge City Cooperative Exchange v. Board of Gray County Comm'rs ……. 391* 

 
Equipment Rental Expenses Necessary to Perform Taxable Services Are Not 
Tax Exempt. Equipment rental expenses which are necessary to perform taxable 
services are materially different from hotel and meal expenses incurred by em-
ployees who perform the taxable services. As such, equipment rental expenses are 
not tax exempt under In re Tax Appeal of Cessna Employees Credit Union, 47 
Kan. App. 2d 275, 277 P.3d 1157 (2012). 
In re Tax Appeal of Capital Electric Line Builders, Inc. …..……..……. 251 
 
Exemption of Commercial and Industrial Machinery and Equipment 
from Property and Ad Valorem Taxes—Real Property Not Exempt. 
Kansas law exempts commercial and industrial machinery and equipment 
from property and ad valorem taxes, but this exemption does not extend to 
real property. Real property includes land, buildings, and fixtures—per-
sonal property affixed to and considered part of the real estate.  
Dodge City Cooperative Exchange v. Board of Gray County Comm'rs  391* 

 
Machinery and Equipment are Taxable Fixtures When Three Elements 
Met. Machinery and equipment are taxable fixtures if they (1) are annexed 
to real property; (2) are adapted to the use of and serve the real property; 
and (3) were intended by the party attaching the equipment to be perma-
nently affixed to the property. All three elements must be met for equipment 
to be a fixture.  
Dodge City Cooperative Exchange v. Board of Gray County Comm'rs  391* 
 
No Exemption under Retailers' Sales Tax Act for Equipment Rental Expenses. 
The Kansas Retailers' Sales Tax Act, K.S.A. 79-3601 et seq., does not exempt equip-
ment rental expenses incurred to perform taxable services from taxation.  
In re Tax Appeal of Capital Electric Line Builders, Inc. ………………....…. 251 
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Property Tax Exemptions Effective January 1 of Tax Year in Which Mineral 
Lease Produced at Exempt Levels. Since property tax exemptions are effective 
from the date of the first exempt use (K.S.A. 79-213[j]), and mineral leases are ap-
praised as of January 1 each year (K.S.A. 79-301), a property tax exemption under 
K.S.A. 79-201t is effective January 1 of the tax year in which the mineral lease pro-
duced at exempt levels.  
John O. Farmer, Inc. v. Board of Ellis County Comm'rs …………….… 262 

 
Refund of Property Tax Paid on Mineral Lease When Lease Produced at 
Exempt Levels. A taxpayer is entitled to a refund of property taxes paid on a min-
eral lease for the tax year in which the mineral lease produced at exempt levels 
under K.S.A. 79-201t. K.S.A. 79-213(k). 
John O. Farmer, Inc. v. Board of Ellis County Comm'rs ……………..…...… 262 

 
TORTS: 
 

Comparative Implied Indemnity—Cause of Action by Tortfeasor for Recov-
ery of Damages Proportional to Joint Tortfeasor's Fault. Comparative implied 
indemnity, or as it is more accurately termed postsettlement contribution, describes 
the cause of action initiated by a tortfeasor in a negligence lawsuit to recover from 
a joint tortfeasor the share of the damages proportional to the joint tortfeasor's fault. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
Comparative Implied Indemnity or Claim of Contribution against Joint 
Tortfeasor as Third Party—Must Assert Timely Claim. For a tortfeasor to pur-
sue a claim of contribution or comparative implied indemnity against a joint tort-
feasor who was not sued by the plaintiff, the tortfeasor must join the joint tortfeasor 
as a third party under K.S.A. 2020 Supp. 60-258a(c) and assert a timely claim 
against the joint tortfeasor.  
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 
 
Determination of Percentage of Fault in One Lawsuit--Submission to Jury of 
Causal Fault or Negligence of All Parties to Occurrence. The causal fault or 
negligence of all parties to the occurrence, including the negligence of the injured  
plaintiff and any third parties, should be submitted to the jury and the percentage 
of fault of each determined in one lawsuit. 
Great Plains Roofing and Sheet Metal, Inc. v. K Building Specialties, Inc. ….. 204 

 
TRIAL: 
 

Booking Photo of Defendant—Preventative Measures Required to 
Minimize Prejudicial Effect. The district court should take preventive 
measures to minimize any potentially prejudicial effect the photograph 
might have. State v. Vazquez ………………………………….………… 86 

 
Consolidation of Criminal Cases for Trial—Applying Base Sentence 
Rules Separately to Convictions Violates Equal Protection Clause. 
When two or more criminal cases are consolidated for trial because all the 
charges could have been brought in one charging document, then applying 
the base sentence rules under K.S.A. 2020 Supp. 21-6819(b) separately to 
the defendant's convictions in each case violates the Equal Protection 
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Clause of the Fourteenth Amendment to the United States Constitution. 
State v. Myers ………………………………..……………………….. 149 

 
— Conviction of Multiple Charges—Compliance with Equal Protec-
tion Clause. For K.S.A. 2020 Supp. 21-6819(b) to comply with the Equal 
Protection Clause of the Fourteenth Amendment, when two or more cases 
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1. WORKERS COMPENSATION – Dual Capacity Doctrine – Exception to 
Exclusive Remedy Provision of Workers Compensation Act. The dual ca-
pacity doctrine, first recognized in Kimzey v. Interpace Corp., 10 Kan. App. 
2d 165, 167, 694 P.2d 907 (1985), is a judicially recognized exception to 
the exclusive remedy provision of the Workers Compensation Act. Under 
this exception, an employer may be liable to its employee as a third-party 
tortfeasor if the employer has obligations to the employee independent of 
those imposed on it as an employer.  

 
2. SAME—Dual Capacity Doctrine – When Machine Manufactured by Em-

ployer Injures Employee—No Application of Doctrine. The dual capacity 
doctrine does not apply when a machine manufactured by the employer in-
jures the employee since the employer has a duty to its employees to main-
tain a safe work environment.  

 
Appeal from Johnson District Court; JAMES F. VANO, judge. Opinion filed 

July 1, 2022. Affirmed. 
 
Michael W. Blanton, of Gerash Steiner P.C., of Evergreen, Colorado, John 

M. Parisi, of Parisi Law Firm, of Overland Park, and Jim Lemonds, of Brown & 
Crouppen, of St. Louis, Missouri, for appellant.  

 
Lee M. Baty and Morgan L. Simpson, of Baty Otto Coronado PC, of Kansas 

City, Missouri, for appellees. 
 

Before BRUNS, P.J., CLINE, J., and JAMES L. BURGESS, S.J. 
 

CLINE, J.:  Jason L. Jefferies received workers compensation 
benefits from his employer, United Rotary Brush Corporation 
(URBC), after he was injured at work while operating a convo-
luted press machine. He then filed a civil suit against URBC (and 
several related entities) alleging negligent design and manufacture 
of the press machine. Jefferies claimed URBC was civilly liable 
under the dual capacity doctrine, a judicially recognized exception 
to the exclusive remedy provision of the Workers Compensation 
Act. See Kimzey v. Interpace Corp., 10 Kan. App. 2d 165, 166-
67, 694 P.2d 907 (1985). Under this exception, an employer may 
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be liable to its employee as a third-party tortfeasor if the employer 
has obligations to the employee independent of those imposed on 
it as an employer. 10 Kan. App. 2d at 167.  

The district court dismissed Jefferies' case on summary judg-
ment after finding URBC manufactured the press machine. The 
dual capacity doctrine does not apply when a machine manufac-
tured by the employer injures the employee since the employer 
has a duty to its employees to maintain a safe work environment. 
10 Kan. App. 2d at 167-68. As a result, Jefferies was barred from 
another recovery out of URBC. It also denied Jefferies' untimely 
motion to amend his petition to add another party, which he filed 
while the summary judgment motion was pending. Jefferies ap-
peals both decisions. After a careful review of the record, we find 
no error and affirm. 

 

Jefferies' Civil Suit 
 

On March 7, 2019, Jefferies filed a civil suit against URBC 
and five related entities (Defendants). He alleged that on March 8, 
2017, while operating a press machine on the job for URBC in 
Lenexa, Kansas, a brush wafer became lodged. As he tried to dis-
lodge it, the machine activated and crushed his left arm and hand. 
He sued for negligence, breach of warranty, and strict liability 
based on the design and manufacture of the machine. He claimed 
Defendants were subject to civil tort liability for his injury under 
K.S.A. 44-504(a) and the dual capacity doctrine because he al-
leged URBC had acquired the entity that manufactured the ma-
chine "through an asset purchase, stock purchase and/or merger 
with a predecessor corporation or business entity that designed, 
manufactured, built, or assembled the machine." 

 

Summary Judgment Motion 
 

In August 2020, Defendants moved for summary judgment, 
on the basis that the claims against URBC were barred by the ex-
clusive remedy provision of the Workers Compensation Act.  

URBC merged with another company in 2008 (URB Sub., 
Inc.). Defendants claimed the press machine was manufactured 
after the merger and Jefferies claimed it was manufactured before 
the merger. The district court found this dispute immaterial since 
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it found URBC survived the 2008 merger, meaning it was the 
same company before and after the merger. Thus, no matter when 
the press machine was manufactured, URBC (Jefferies' employer) 
was the manufacturer, so the dual capacity doctrine did not apply. 

The district court relied on Section 2.1 of the 2008 merger 
agreement to support this finding: 

 
"'The Merger. On the terms and subject to the conditions contained in this 
Agreement, at the Effective Time, in accordance with this Agreement and the 
KGCC, Merger Sub shall merge with and into the Company, the Company shall 
continue as the Surviving Corporation and the separate corporate existence of 
Merger Sub shall cease.'" 

 

The merger agreement defined URBC as the "Company." 
 

Motion to Amend to Add URB of Canada 
 

At the December 2, 2020 hearing on Defendants' motion for 
summary judgment, Jefferies' attorney mentioned he had learned 
during depositions taken in August 2020, that the individual who 
designed the press machine (Harry Vegter) was an employee of 
URB of Canada, a wholly owned subsidiary of the holding com-
pany that also owns URBC. The attorney mentioned he intended 
to file a motion to amend the complaint to bring in URB of Can-
ada. And, on December 23, 2020 (while the court's summary judg-
ment decision was still pending), Jefferies moved for leave to file 
his first amended petition to add URB of Canada as a defendant 
under K.S.A. 2020 Supp. 60-215(a)(2) and (c)(3). Defendants op-
posed the motion. The district court heard Jefferies' motion on 
February 3, 2021, and took the matter under advisement. Jefferies 
then filed a new motion on February 4, 2021, titled "Plaintiff's 
Motion for Leave to File First Amended Petition to Add United 
Rotary Brush of Canada as a Party Out of Time." Defendants op-
posed this motion as well. 

The district court denied Jefferies' motions to amend on the 
same day it issued its summary judgment order. The court deter-
mined that Jefferies' proposed amendment would not relate back 
to the original pleading date because it did not find Jefferies mis-
takenly named the wrong defendant when he filed his petition. 
And if he was mistaken, the court found he should have moved to 
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amend sooner. The case management order deadline for amend-
ments to pleadings was November 2, 2020, and Jefferies never 
sought to extend it. The court pointed out that Jefferies received 
documents through discovery referencing URB of Canada's exist-
ence and potential involvement long before this deadline ran. 
Without relation back, the court found it would be futile to name 
URB of Canada now as a defendant since the claims were barred 
by the statutes of limitations. 

It also held that allowing the belated amendment would be 
prejudicial to URB of Canada and the other defendants, since it 
would require more discovery regarding URB of Canada's poten-
tial involvement in manufacturing the press machine years after 
the injury occurred, when memories had faded. And, last, it denied 
Jefferies' claim that the Kansas Supreme Court administrative or-
ders suspending statutes of limitations and statutory deadlines dur-
ing the COVID-19 pandemic extended Jefferies' deadline to name 
additional parties. 

 

The district court correctly granted summary judgment to Defend-
ants. 

 

Jefferies argues the district court erred in granting summary 
judgment because he claims URBC emerged from the 2008 mer-
ger a new company, so the dual capacity doctrine applies. He 
claims the court misconstrued the 2008 merger documents when 
it found URBC remained intact through the merger. He also con-
tends Defendants admitted in their summary judgment briefing 
that URBC emerged as a new company from the merger. 

To begin, URBC correctly notes that Jefferies did not object 
to the entry of summary judgment as to the remaining defendants 
in his brief, and so he has abandoned any such arguments. See 
Russell v. May, 306 Kan. 1058, 1089, 400 P.3d 647 (2017) ("Is-
sues not adequately briefed are deemed waived or abandoned."). 
We will thus only address the arguments against URBC. 

 

Standard of Review 
 

We consider appeals from a district court's ruling on a motion 
for summary judgment de novo, applying the same standards the 
district court applied: 
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"'Summary judgment is appropriate when the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, show that 
there is no genuine issue as to any material fact and that the moving party is 
entitled to judgment as a matter of law. The trial court is required to resolve all 
facts and inferences which may reasonably be drawn from the evidence in favor 
of the party against whom the ruling is sought. When opposing a motion for 
summary judgment, an adverse party must come forward with evidence to estab-
lish a dispute as to a material fact. In order to preclude summary judgment, the 
facts subject to the dispute must be material to the conclusive issues in the case. 
On appeal, we apply the same rules and where we find reasonable minds could 
differ as to the conclusions drawn from the evidence, summary judgment must 
be denied.' [Citations omitted.]" Hammond v. San Lo Leyte VFW Post #7515, 
311 Kan. 723, 727, 466 P.3d 886 (2020). 

 

In a negligence action, summary judgment is proper if the 
only question presented is a question of law. Manley v. Hallbauer, 
308 Kan. 723, 726, 423 P.3d 480 (2018) ("Generally, granting 
summary judgment in negligence cases must be done with cau-
tion. But '[a]n exception . . . applies when the only question pre-
sented is one of law.'"). The overall question here is a question of 
law—whether the dual capacity doctrine applies. And this court 
exercises de novo review over questions of law. 308 Kan. at 726. 
We must also interpret the 2008 merger agreement, which is an-
other matter of law over which we have unlimited review. See 
First Security Bank v. Buehne, 314 Kan. 507, 510, 501 P.3d 362 
(2021) ("'Our review over the interpretation and legal effect of 
written instruments is unlimited, and we are not bound by the 
lower courts' interpretations of those instruments.'"). 
 

The Exclusive Remedy Provision of the Workers Compensation 
Act 

 

The exclusive remedy provision of the Workers Compensa-
tion Act, K.S.A. 2020 Supp. 44-501b(d), provides: 

 
"Except as provided in the workers compensation act, no employer, or other 

employee of such employer, shall be liable for any injury, whether by accident, 
repetitive trauma, or occupational disease, for which compensation is recovera-
ble under the workers compensation act . . . ." (Emphasis added.) 

 

Kansas courts interpret this provision to mean that an injured 
employee cannot maintain a civil action against his or her em-
ployer or another employee for damages based on common-law 
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negligence if that injured employee could have recovered com-
pensation for their injury under the Workers Compensation Act. 
Hawkins v. Southwest Kansas Co-op Svc., 313 Kan. 100, 103, 484 
P.3d 236 (2021) (referencing K.S.A. 2019 Supp. 44-501b[d], 
providing, "if an injured worker could have recovered compensa-
tion for an injury under the Act, the worker cannot bring an action 
against the employer or another employee for damages based on 
common-law negligence"); Endres v. Young, 55 Kan. App. 2d 
497, 500, 419 P.3d 40 (2018) ("K.S.A. 2015 Supp. 44-501b[d] 
states clearly that no civil suit is permitted if 'compensation is re-
coverable under the workers compensation act.'"). 

 

The Dual Capacity Doctrine  
 

One exception to the exclusive remedy provision, permitting 
civil claims against the employer, is the dual capacity doctrine. 
This doctrine was first recognized in Kansas in Kimzey, 10 Kan. 
App. 2d 165.  

In Kimzey, David Kimzey was injured while operating a pyr-
amid roll machine in the course of his employment with Interpace 
Corporation, Inc. After receiving workers compensation benefits 
from Interpace, Kimzey then brought a products liability action 
against Interpace based on the design and manufacture of the roll 
machine. He claimed his injury was because of the machine man-
ufacturer's negligence, design defect, and breach of warranty in 
designing and manufacturing the machine. Interpace was not the 
manufacturer of the machine—Lock Joint Pipe Co. was. But Kim-
zey claimed Interpace was liable to him under the dual capacity 
doctrine because Lock Joint had dissolved and merged into an-
other corporation, which later merged into Interpace, and "[a]s a 
part of the merger agreement, Interpace contracted to assume 'all 
debts, liabilities, restrictions, duties, and obligations' of Lock 
Joint." 10 Kan. App. 2d at 165. The district court granted In-
terpace's motion for summary judgment because Kimzey's exclu-
sive remedy against his employer was under the Workers Com-
pensation Act. 10 Kan. App. 2d at 166.  

The Court of Appeals began by discussing the dual capacity 
doctrine's origin. The court explained that under the exclusive 
remedy provision, if an employee recovered benefits under the act, 
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he could not maintain a common-law negligence action against his 
employer for damages. 10 Kan. App. 2d at 166. But the court 
noted that if the negligence of a "third person not in the same em-
ploy as the injured worker" caused the injury, the worker could 
pursue workers compensation and also pursue an action against 
the third person. (Emphasis added.) 10 Kan. App. 2d at 167 (bas-
ing allowance of civil claim against third person on K.S.A. 1983 
Supp. 44-504[a]); see also K.S.A. 44-504(a) (current version of 
the statute supporting same proposition). The allowance of third-
party liability under these circumstances led to the dual capacity 
doctrine: 

 
"According to the dual capacity doctrine, an employer who is generally im-

mune from tort liability to an employee injured in a work-related accident may 
become liable to his employee as a third-party tortfeasor if he occupies, in addi-
tion to his capacity as an employer, a second capacity that confers upon him 
obligations independent of those imposed upon him as an employer. It is in this 
second capacity that liability to an employee may be imposed." 10 Kan. App. 2d 
at 167.  

 

The Kimzey court then quoted a discussion from the Okla-
homa Supreme Court on when it was appropriate to apply the dual 
capacity doctrine: 

 
"'This concept of duality, which confers third party status upon the employer, is 
more meaningful when viewed in terms of an employer having a dual persona. 
An employer may become a third person if he possesses a second persona so 
completely independent from and unrelated to his status as an employer, that by 
established standards, the law recognizes it as a separate legal person.'" 10 Kan. 
App. 2d at 167. 

 

Significant here, the Kimzey court also noted: 
 

"The [Oklahoma Supreme] [C]ourt, in accordance with the great weight of 
authority in this country, rejected application of the dual capacity doctrine under 
a products liability theory in cases where the employer manufactures, distributes 
or installs a product used in the employee's work on the ground that the employ-
er's duty to provide a safe workplace for its employee and its duty as a manufac-
turer to make a safe product are so inextricably intertwined that it cannot logi-
cally be separated into two distinct legal persons." (Emphases added.) 10 Kan. 
App. 2d at 167-68. 

 

The Kimzey court began its analysis by first noting:  "If the 
roll machine involved in this case had been manufactured by de-
fendant Interpace, it is clear that workers' compensation would be 
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plaintiff's exclusive remedy." (Emphasis added.) 10 Kan. App. 2d 
at 168. The court also noted that if Lock Joint was still in exist-
ence, the plaintiff could sue it as a third-party tortfeasor. But the 
court held these were not the issues at hand, because the plaintiff 
was asserting that his employer, Interpace, was liable based on the 
tortious conduct of a third party, Lock Joint. 10 Kan. App. 2d at 
168. Because this was an issue of first impression in Kansas, the 
Kimzey court turned to a factually similar case from New York, 
Billy v. Consolidated Mach. Tool Corp., 51 N.Y.2d 152, 432 
N.Y.S.2d 879, 412 N.E.2d 934 (1980), which held: 

 
"[W]here the employer's liability is alleged to arise solely by reason of its inde-
pendent assumption, by contract or operation of law, of the obligations of a third-
party tortfeasor, the exclusivity provisions of the workers' compensation law do 
not bar a common law action by an employee against his employer for injuries 
sustained in the course of his employment." (Emphasis added.) 10 Kan. App. 2d 
at 169 (citing Billy, 51 N.Y.2d at 156). 

 

The Kimzey court held that applying the dual capacity doctrine 
would be appropriate under certain exceptional circumstances, ex-
plaining: 

 
"The doctrine should not be used for the purpose of simply evading the ex-

clusivity provision of the Workmen's Compensation Act. When properly applied, 
it will be limited to those exceptional situations where the employer-employee 
relationship is not involved because the employer is acting as a second persona 
unrelated to his status as an employer, that confers upon him obligations inde-
pendent of those imposed upon him as an employer. As such, it will not defeat 
the purposes or policies of the act. Nor, in our view, will it erode the employer's 
immunity under the exclusivity provision of the act where the claim of liability is 
properly within the purview of the act. [Citations omitted.]" (Emphasis added.) 
10 Kan. App. 2d at 170. 

 

After noting the "Plaintiff's action [was] essentially an attempt 
to recover from a third-party manufacturer of a defective machine 
through a suit against its successor corporation," the Kimzey court 
ultimately held: 

 
"Interpace, the successor corporation, by reason of the merger and its agreement 
to assume the liabilities of Lock Joint, the third-party manufacturer, stands in the 
shoes of Lock Joint with respect to the question of liability. Since Lock Joint had 
no basis to invoke the exclusivity provision of the Workmen's Compensation Act 
against plaintiff, Interpace is similarly precluded here." (Emphases added.) 10 
Kan. App. 2d at 170. 
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In total, there are only two Kansas cases in which an injured 

employee tried to use the dual capacity doctrine in Kimzey to avoid 
the exclusive remedy provision—but in both cases, the court de-
clined to apply the doctrine. See Scott v. Wolf Creek Nuclear Op-
erating Corp., 23 Kan. App. 2d 156, 157-58, 161-62, 928 P.2d 
109 (1996) (declining to apply the doctrine to confer tort liability 
on employer and physician's assistants employer hired to treat em-
ployees when physician's assistants negligently treated employee 
for non-work-related injury); Hill v. Wenger Manufacturing, Inc., 
No. 71,288, 1995 WL 18252810, at *2-3 (Kan. App. 1995) (un-
published opinion) (declining to extend doctrine to employer-
manufactured product intended for sale to the public). Thus, to 
date, we have found no cases where the Kansas courts have ex-
tended the dual capacity doctrine to any factual situation other 
than that presented in Kimzey. 

 

The district court correctly found the dual capacity doctrine does 
not apply. 

 

Jefferies raises two arguments on why the dual capacity doc-
trine applied here:  (A) the 2008 transaction was a consolidation 
that created a new entity rather than a merger, or the 2008 agree-
ment was at best ambiguous as to whether the parties intended for 
the transaction to be a merger or a consolidation, making it a ques-
tion for the jury; and (B) even treating the 2008 transaction as a 
merger, the dual capacity doctrine applies because the key factor 
is not whether it was a merger or a consolidation, but whether the 
emerging entity assumed the liabilities of the pre-existing entities, 
and here it was undisputed that URBC assumed the liabilities of 
the merging entities. 

 

The district court correctly found the 2008 transaction was a mer-
ger. 

 

As to this first point, Jefferies presents three arguments on 
how the record shows that a new entity was formed in the 2008 
transaction:  (1) one of Defendants' proposed uncontroverted 
statements of fact is effectively an admission that a new entity was 
formed in the 2008 transaction; (2) the entity that emerged from 
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the 2008 transaction was a new entity because it had different ar-
ticles of incorporation, bylaws, directors, and officers than the pre-
merger URBC; and (3) there would have been no reason for the 
2008 agreement's language conveying that the emerging corpora-
tion would assume the liabilities of the pre-existing entities if the 
URBC that emerged was the same as the prior URBC. Like the 
district court, we are unpersuaded. 

 

1. Defendants' uncontroverted statement of fact  
 

Jefferies claims URBC "admitted that a new company was 
formed as a result of the 2008 transaction" in its summary judg-
ment brief. Jefferies is referring to paragraph five of Defendant's 
statement of uncontroverted facts:  "5. On August 29, 2008, 
United Rotary Brush Corporation merged with URB Merger Sub, 
Inc. to form United Rotary Brush Corporation." But this statement 
does not support the notion that a new entity was formed in the 
2008 transaction. Quite the opposite since the post-merger com-
pany had the same name as the pre-merger company. We agree 
with the district court that this statement does not say or mean 
URBC ceased to exist or emerged as a new company. And such a 
reading conflicts with the clear language of the 2008 merger 
agreement. Thus, we agree Defendants did not make the admis-
sion Jefferies claims. 

 

2. Different articles of incorporation, bylaws, directors, and 
officers 

 

Second, Jefferies argues the post-merger entity was a new en-
tity despite having the same name because the post-merger entity 
had different articles of incorporation, bylaws, directors, and of-
ficers than the pre-merger entity. First, he cites no legal authority 
to support the proposition that the surviving entity from a merger 
is a different entity than it was before the merger if it amended its 
articles of incorporation and bylaws and changed its directors and 
officers in the merger. He has abandoned this argument by failing 
to support it with any legal authority. See Russell, 306 Kan. at 
1089 ("Issues not adequately briefed are deemed waived or aban-
doned."). 
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Next, the district court correctly found that Kansas corporate 

law does not support Jefferies' argument. The Kansas statute on 
mergers and consolidations provides that with a merger, the agree-
ment of merger must state:  "such amendments or changes in the 
articles of incorporation of the surviving corporation as are desired 
to be effected by the merger, which amendments or changes may 
amend and restate the articles of incorporation of the surviving 
corporation in their entirety." K.S.A. 2020 Supp. 17-6701(b). In 
other words, the surviving corporation can change its articles of 
incorporation while remaining the same entity following the mer-
ger—evident from the fact that it is called the "surviving corpora-
tion" in the statute's language. (Emphasis added.) K.S.A. 2020 
Supp. 17-6701(b). Again, we agree this change does not mean the 
parties intended post-merger URBC to be a new entity. 

 

3. Assumption of liabilities of pre-existing entities 
 

Another reason why Jefferies claims the 2008 merger created 
a new entity is because the post-merger entity agreed to assume 
the liabilities of the pre-existing entities. The specific sections of 
the agreement the parties raised on this issue provide: 

 
"2.1. The Merger. On the terms and subject to the conditions contained in 

this Agreement, at the Effective Time, in accordance with this Agreement and 
the KGCC, Merger Sub shall merge with and into the Company, the Company 
shall continue as the Surviving Corporation and the separate corporate existence 
of Merger Sub shall cease. 

"2.2 Effect of the Merger. Immediately following the Merger, the Surviv-
ing Corporation shall, with the effect set forth in the KGCC and this Agreement, 
(a) possess all the rights, privileges, immunities and franchises, both public and 
private, of the Constituent Entities, (b) be vested with all property (whether real, 
personal or mixed), all debts due on whatever account, all other causes of action 
and all and every other interest belonging to or due to each of the Constituent 
Entities, and (c) be responsible and liable for all the obligations and liabilities of 
each of the Constituent Entities."  

 

Jefferies argues the language in Section 2.2(c) evidences the 
parties intended to create a new entity because "[t]here would be 
no reason to include this language if the corporation which 
emerged was the same as the prior corporation that shared the 
same name." We disagree. It is reasonable to assume the parties 
included this provision to clarify that URBC would still be liable 
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for its pre-merger liabilities or obligations along with any pre-mer-
ger liabilities and obligations of URB Merger Sub., Inc. That is, 
the purpose of the merger was not to shed pre-merger liabilities 
and obligations of either entity.  

More importantly, when this provision is viewed in context, 
we do not find the parties intended to create a new entity with the 
merger. We cannot read this contractual provision in isolation; we 
must interpret it in the context of the entire 2008 merger agree-
ment. Russell v. Treanor Investments L.L.C., 311 Kan. 675, 680, 
466 P.3d 481 (2020) ("'[I]nterpretation of a contractual provision 
should not be reached merely by isolating one particular sentence 
or provision, but by construing and considering the entire instru-
ment from its four corners.'"). To that end, we note the agreement 
is entitled, "Agreement and Plan of Merger." The introductory 
paragraph of the agreement specifies that URBC is known as "the 
'Company'" throughout the agreement and that URB Merger Sub., 
Inc. is known as "Merger Sub." And Section 2.1 specifies that "the 
Company [URBC] shall continue as the Surviving Corporation." 
The statement in Section 2.1 that "the separate corporate existence 
of Merger Sub shall cease" also supports this conclusion because 
there is no equivalent statement providing that URBC's existence 
shall cease after the merger.  

When viewed in context, we do not find the parties intended 
post-merger URBC to be a new entity, nor do we find the agree-
ment ambiguous in that regard. 

 

Jefferies misconstrues Kimzey and overstates the significance of 
the assumption of liability language. 

 

Jefferies contends that even if the 2008 transaction was a mer-
ger, the dual capacity doctrine still applies because URBC as-
sumed the liabilities of the merging entities. To support this con-
tention, he claims "the key factor in applying the dual capacity 
doctrine is not the nature of the underlying transaction (i.e., mer-
ger or consolidation), but the fact that the emerging entity assumes 
the liabilities of the pre-existing entities." He gleans this statement 
from Kimzey's discussion of a New York case, Billy v. Consoli-
dated Mach. Tool Corp.:  "As a part of the merger, the defendant 
corporation contracted to assume the liabilities and obligations of 
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the predecessor corporations, including those of the corporation 
that had designed and manufactured the defective machine." Kim-
zey, 10 Kan. App. 2d at 169.  

Jefferies misconstrues this statement and Kimzey's holding. 
As discussed earlier, it is not enough for the employer to merely 
assume the liabilities of "the pre-existing entities" to trigger appli-
cation of the dual capacity doctrine. The employer had to assume 
the liabilities of the third-party tortfeasor. And again, this is be-
cause the employer must be sitting in the shoes of a third-party to 
get around the exclusive remedy provision in the Workers Com-
pensation Act. See Kimzey, 10 Kan. App. 2d at 170 ("Interpace, 
the successor corporation, by reason of the merger and its agree-
ment to assume the liabilities of Lock Joint, the third-party man-
ufacturer, stands in the shoes of Lock Joint with respect to the 
question of liability." [Emphasis added.]); K.S.A. 44-504(a) (per-
mitting injured worker to take compensation under the act and 
pursue civil action against third party not "in the same employ" 
that caused worker's injury). Under the facts here, the employer, 
URBC, would have had to assume the liabilities of a third-party 
entity that manufactured the machine. See Kimzey, 10 Kan. App. 
2d at 168, 170 ("If the roll machine involved in this case had been 
manufactured by defendant Interpace, it is clear that workers' 
compensation would be plaintiff's exclusive remedy. . . . Nor, in 
our view, will [the dual capacity doctrine] erode the employer's 
immunity under the exclusivity provision of the act where the 
claim of liability is properly within the purview of the act."). But 
that did not happen—URBC assumed its own liabilities and that 
of URB Sub. Inc. (which no one identifies as a manufacturer of 
the press machine). 

Jefferies continues down his misguided path by claiming that 
after Kimzey, "Kansas Courts have continued to recognize that 
where a claim arises by virtue of 'an independent contractual ob-
ligation voluntarily assumed' by the employer, the exclusivity pro-
visions do not apply to bar that claim," citing to Estate of Bryant 
v. All Temperature Insulation, Inc., 22 Kan. App. 2d 387, 396, 916 
P.2d 1294 (1996). But Jefferies misrepresents the holding in Es-
tate of Bryant by neglecting to include the second half of the 
court's holding:  "The 'exclusive remedy' provision of K.S.A. 44-
501(b) does not bar the enforcement of an independent contractual 
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indemnification obligation voluntarily assumed by a statutory em-
ployer in favor of a third party where the claim of liability is out-
side the purview of and bears no relationship to the Workers Com-
pensation Act." (Emphasis added.) 22 Kan. App. 2d 387, Syl. ¶ 6. 
Unlike Estate of Bryant, the claim of liability here is within the 
purview of the Act.  

After the Estate of Bryant court determined the claim was not 
barred by the exclusive remedy provision, it stated:  "That statute 
is intended to protect employers from liability while operating un-
der the provisions of the Workers Compensation Act. In this case, 
neither the claim of [the injured worker] nor the claim of [the third 
party] against [the employer] have any relationship whatsoever to 
the Workers Compensation Act." Estate of Bryant, 22 Kan. App. 
2d at 396. That is not the case here, since URBC, Jefferies' em-
ployer, operated under the Act, providing Jefferies with a settle-
ment award for his injury. Thus, according to Estate of Bryant, the 
situation here is exactly the one the exclusive remedy was de-
signed to protect against.  

It was undisputed that URBC manufactured the convoluted 
press. The district court correctly concluded the factual dispute 
about when the subject press machine was manufactured was im-
material. There was thus no genuine dispute as to any material fact 
and URBC was entitled to summary judgment as a matter of law:  
Under Kimzey, the dual capacity doctrine does not apply because 
Jefferies' employer manufactured the machine. The district court 
did not err in granting summary judgment to URBC. 

 

The district court did not abuse its discretion in denying Jef-
feries leave to amend his petition. 

 

Jefferies bears the burden of showing the district court abused 
its discretion in denying his motion for leave to file a first 
amended petition to add URB of Canada as a party. Smith v. Philip 
Morris Companies, Inc., 50 Kan. App. 2d 535, 586-87, 335 P.3d 
644 (2014). The court abuses its discretion if "'(1) no reasonable 
person would take the view adopted by the trial judge; (2) the rul-
ing is based on an error of law; or (3) substantial competent evi-
dence does not support a finding of fact on which the exercise of 
discretion was made.'" Luckett v. Kansas Employment Security 
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Board of Review, 56 Kan. App. 2d 1211, 1221, 445 P.3d 753 
(2019).  

The Kansas Supreme Court has recognized five valid reasons 
for denying a motion to amend a pleading:  "(1) undue delay, (2) 
bad faith or dilatory motive on the part of the movant, (3) repeated 
failure to cure deficiencies by amendments previously allowed, 
(4) undue prejudice to the opposing party by virtue of allowance 
of the amendment, and (5) futility of [the] amendment." Smith, 50 
Kan. App. 2d at 587 (citing Johnson v. Board of Pratt County 
Comm'rs, 259 Kan. 305, 327, 913 P.2d 119 [1996]). Here, the dis-
trict court denied Jefferies' motion as futile. It also found Jefferies 
had unduly delayed in seeking to amend and that the proposed 
amendment would unduly prejudice URB of Canada.  

The district court found Jefferies' proposed amendment would 
be futile since the statute of limitations on the claim against URB 
of Canada had run, and the amendment would not relate back to 
the date of his original pleading. Under K.S.A. 2020 Supp. 60-
215(c)(3), Jefferies' amendment to his pleading would only relate 
back if, within the statute of limitations on his claim against URB 
of Canada, Jefferies could show URB of Canada "(A) [r]eceived 
such notice of the action that it will not be prejudiced in defending 
on the merits; and (B) knew or should have known that the action 
would have been brought against it, but for a mistake concerning 
the proper party's identity."  

Kansas courts have repeatedly held the relation back doctrine 
under K.S.A. 2020 Supp. 60-215(c)(3) applies when "'the plaintiff 
intended from the outset to sue the correct defendant but through 
some error did not actually have the exact name of the defendant.'" 
In re CEC Entertainment, Inc., Shareholder Litigation, No. 
120,234, 2019 WL 4725289, at *9 (Kan. App. 2019) (unpublished 
opinion) (quoting Martindale v. Robert T. Tenny, M.D., P.A., 250 
Kan. 621, 642, 829 P.2d 561 [1992]). And regarding this holding, 
our court recently noted: 

 
"[F]or more than 25 years, Kansas courts—both state and federal—have looked 
to the Martindale decision when addressing relation back issues under K.S.A. 
2018 Supp. 60-215(c). See Srivastava v. University of Kansas, No. 118,329, 
2018 WL 1770325, at *9-10 (Kan. App. 2018) (unpublished opinion) (plaintiff 
cannot use the 'relation-back provision because the provision does not exist to 
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give relief to plaintiffs who make errant strategic decisions'); Hoover v. St. Fran-
cis Health Center, No. 97,175, 2007 WL 2695840, at *4 (Kan. App. 2007) [(un-
published opinion)] (K.S.A. 60-215[c] does not provide relief for a plaintiff who 
made a conscious decision not to sue a party); Pedro v. Armour Swift-Eckrich, 
118 F. Supp. 2d 1155, 1159 (D. Kan. 2000) (quoting Martindale in finding that 
there is no support for the suggestion 'that Kansas courts would ignore the mis-
taken identity requirement in applying K.S.A. § 60-215[c]'); Gardner By & 
Through Gardner v. Toyota Motor Sales, U.S.A., Inc., 793 F. Supp. 287, 289 (D. 
Kan. 1992) (citing Martindale in concluding that '[r]elation back to add an omit-
ted party is appropriate only where the party seeking the amendment was pre-
vented from bringing the action against the omitted party due to a mistake of 
identity')." In re CEC Entertainment, Inc., Shareholder Litigation, 2019 WL 
4725289, at *9. 

 

The district court found Jefferies pointed to no evidence in the 
record reflecting a mistake about the proper identity of the defend-
ants when he filed his lawsuit. Nor does Jefferies claim on appeal 
that he was mistaken about URB of Canada's existence. Instead, 
he argues that while he was aware of URB of Canada's existence, 
he was not aware it was potentially liable for his injuries. But that 
is not the test. Indeed, if it were, the statute of limitations would 
be meaningless because a potential defendant could be brought in 
at any time. That Jefferies did not know of URB of Canada's po-
tential liability until after the statute of limitations had run is of no 
consequence. See Osborn v. Kansas Dept. for Children and Fam-
ilies, No. 122,662, 2022 WL 1511255, at *17 (Kan. App. 2022) 
(unpublished opinion) (finding the plaintiff's "lack of knowledge 
of [a new party's] involvement differs from a mistake about the 
identity of the proper party that a plaintiff intended to name from 
the beginning of the case"). 

Similarly, Jefferies offers no evidence that URB of Canada 
"knew or should have known that . . . but for a mistake concerning 
the proper party's identity," it would have been sued. K.S.A. 2020 
Supp. 60-215(c)(3)(B). While Jefferies argued he delayed in join-
ing URB of Canada because he relied on Defendants' denials of 
URB of Canada's involvement, he offers no evidence to support 
URB of Canada's awareness of his claim. 

Based on our review of the record, we conclude that it was 
reasonable for the district court to find Jefferies made a deliberate 
choice not to sue URB of Canada when he filed his lawsuit, which 
did not result from a mistake about the proper party's identity. 
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Since his amendment would not relate back, the district court did 
not abuse its discretion in finding it to be futile. We need not ad-
dress the rest of Jefferies' arguments, since futility of amendment 
is a sufficient legal basis to deny the motion. 

Jefferies has not indicated the district court's decision to deny 
his motion to amend stemmed from a legal error or that substantial 
competent evidence does not support its findings of fact. We also 
cannot say that no reasonable person would take the view adopted 
by the district court. As a result, we find the district court did not 
abuse its discretion in denying Jefferies' motion for leave to file 
an amended petition to add URB of Canada as a party, nor did it 
err in granting summary judgment to URBC. 

 

Affirmed. 
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CLINE, J.:  This case addresses whether a private company that 
provides bussing services under contract with a school district 
qualifies as a governmental entity under the Kansas Tort Claims 
Act (KTCA). We agree with the district court—under the circum-
stances presented in this case—the private company providing 
contractual services to the school district is not a governmental 
entity under the KTCA. Thus, we affirm its summary judgment 
ruling. 
 

FACTUAL BACKGROUND 
 

First Student, Inc. is a private, for-profit corporation incorpo-
rated under the laws of Delaware and headquartered in Ohio. Dur-
ing the 2015-2016 school year, First Student provided bussing ser-
vices for students in the Shawnee Mission U.S.D. 512 school dis-
trict under a contract with the district. 

The contract identified First Student as an independent con-
tractor and specified that neither First Student nor its employees 
were to be considered employees or agents of the school district. 
In line with this designation, the contract required First Student to 
supply and maintain all school busses and personnel necessary to 
serve the school district's needs. First Student controlled the hiring 
and firing of all operations personnel and drivers, subject to the 
school district's right to request removal of any unsuitable em-
ployee. First Student similarly controlled the planning of all stops 
and schedules, subject to school district approval, as well as the 
licensing and training of drivers. First Student was also required 
to maintain its own liability insurance and agreed to indemnify the 
school district from claims or demands "arising from or caused by 
any act of neglect, default or omission of" First Student in the per-
formance of the contract. 

In April 2016, A.P., a special-needs student in the school dis-
trict, was sexually assaulted by another student while riding on a 
bus owned and operated by First Student and driven by Nelda 
Piper, a First Student employee. A.P. and her father, R.P., filed a 
negligence claim against First Student and later Piper, alleging 
that First Student and Piper (Defendants) failed to stop or prevent 
the assault. A.P. and R.P. (Plaintiffs) later moved to amend their 
petition to add a claim for punitive damages against First Student 
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based on its failure to employ sufficient staff to monitor activity 
on the bus, as well as its failure to properly train Piper. 

Defendants moved for summary judgment, arguing First Stu-
dent qualified as a governmental entity under the KTCA because 
it was an instrumentality of the school district. As such, they con-
tended Plaintiffs' claims should be dismissed for failure to provide 
pre-suit notice under K.S.A. 2021 Supp. 12-105b. Plaintiffs re-
sponded by arguing this notice was not required since First Stu-
dent was an independent contractor and thus not covered by either 
the KTCA or K.S.A. 2021 Supp. 12-105b.  

The district court denied Defendants' motion, finding it was 
"highly doubtful the Kansas Legislature intended to call a con-
tracting for-profit Delaware corporation operating from its home 
base in Ohio, i.e., a foreign entity that had agreed in [its] contract 
with a school district that it is an independent contractor, a Kansas 
'municipality' or any other such governmental entity subject to the 
KTCA protections and K.S.A. 12-105b notice." At Defendants' 
request, the district court certified four issues of law for interloc-
utory appeal under K.S.A. 2021 Supp. 60-2102(c): 

 
"(1) Whether as a matter of law the Defendants are instrumentalities of the school 
district as defined by the [KTCA]; (2) If the Defendants are instrumentalities, 
whether they are entitled to receive a K.S.A. 12-105b pre-suit notice; (3) Whether 
Defendants received a K.S.A. 12-105b notice; and (4) Whether First Student, if 
it is an instrumentality of the governmental entity as a matter of law, should be 
exempt from punitive damages under K.S.A. 75-6105(c)." 
 

This court granted Defendants' application for interlocutory 
appeal on August 12, 2021. Although the district court certified 
four issues for appeal, we find that resolving the first issue con-
trols the outcome here. Since we find Defendants are not covered 
by the KTCA, we need not address the remaining three issues.  

 

ANALYSIS 
 

Standard of review 
 

Resolution of this appeal requires us to interpret both the par-
ties' contract and Kansas statutes. This exercise involves questions 
of law over which we have unlimited review. Born v. Born, 304 
Kan. 542, 554, 374 P.3d 624 (2016).  
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Rules of statutory and contractual interpretation 

 

The parties' intent governs our interpretation of the contract, 
and the Legislature's intent governs our interpretation of Kansas 
statutes. Russell v. Treanor Investments, 311 Kan. 675, 680, 466 
P.3d 481 (2020) (contract interpretation); State ex rel. Schmidt v. 
City of Wichita, 303 Kan. 650, 659, 367 P.3d 282 (2016) (statutory 
interpretation). We ascertain that intent by examining the plain 
language used in the contract and statutes, giving common words 
their ordinary meanings. Nauheim v. City of Topeka, 309 Kan. 
145, 149, 432 P.3d 647 (2019). When doing so, we must consider 
statutory provisions in pari materia with a view of reconciling and 
bringing them into workable harmony if possible. Southwestern 
Bell Tel. Co. v. Beachner Constr. Co., 289 Kan. 1262, 1270, 221 
P.3d 588 (2009). Likewise, we cannot isolate a sentence or provi-
sion of the parties' contract but must instead construe and consider 
the entire contract. Russell, 311 Kan. at 680. Last, we must avoid 
unreasonable or absurd results when interpreting both the parties' 
contract and Kansas statutes. 311 Kan. at 680 (construing con-
tracts); Northern Natural Gas Co. v. ONEOK Field Services Co., 
296 Kan. 906, 918, 296 P.3d 1106 (2013) (construing statutes). 

 

The Kansas Tort Claims Act 
 

The KTCA applies to tort claims brought against governmen-
tal entities and their employees. See, e.g., K.S.A. 75-6103; K.S.A. 
75-6104. The KTCA defines "governmental entity" as encom-
passing both the state and municipalities. K.S.A. 75-6102(c). 
"State" under the KTCA is defined as "the state of Kansas and any 
department or branch of state government, or any agency, author-
ity, institution or other instrumentality thereof." K.S.A. 75-
6102(a). The KTCA defines "municipality" to include "any 
county, township, city, school district or other political or taxing 
subdivision of the state, or any agency, authority, institution or 
other instrumentality thereof." K.S.A. 75-6102(b). The KTCA 
does not define the term "instrumentality."  

The KTCA specifically excludes from its coverage "any inde-
pendent contractor under contract with a governmental entity ex-
cept those contractors specifically listed in [the definition of 'em-
ployee']." K.S.A. 75-6102(d)(2)(B). The KTCA does not provide 
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a definition for "independent contractor," but relies on agency 
principles to define the term. See Mitzner v. State Dept. of SRS, 
257 Kan. 258, 261, 891 P.2d 435 (1995). 

Under the KTCA, governmental entities are not liable for pu-
nitive damages or prejudgment interest. K.S.A. 75-6105(a), (c). It 
also caps liability for compensatory damages at $500,000 per oc-
currence or the amount of the governmental entity's insurance 
coverage, if greater than $500,000. K.S.A. 75-6105(a); K.S.A. 75-
6111(a). The KTCA grants governmental entities complete im-
munity from liability when engaged in certain enumerated activi-
ties. This immunity extends to the governmental entity's employ-
ees when they act within the scope of their employment. See 
K.S.A. 75-6104. 

 

K.S.A. 2021 Supp. 12-105b imposes a pre-suit notice requirement 
for claims against municipalities. 

 

Before suing a municipality or employee of a municipality un-
der the KTCA, a plaintiff must provide the municipality with writ-
ten notice of its claim, along with certain information about the 
claim specified by law. K.S.A. 2021 Supp. 12-105b(d). No action 
can be commenced against the municipality or its employee until 
after the municipality notifies the plaintiff that it has denied the 
claim or 120 days has passed after filing the notice of claim. 
K.S.A. 2021 Supp. 12-105b(d). Plaintiffs admit they did not pro-
vide pre-suit notice of their claim to First Student. Our Supreme 
Court has held the failure to substantially comply with the pre-suit 
notice statute deprives the court of subject matter jurisdiction over 
the claim. Sleeth v. Sedan City Hospital, 298 Kan. 853, 871, 317 
P.3d 782 (2014). 
 

This case calls us to decide whether Defendants are instrumental-
ities of the school district as defined by the KTCA. 

 

The dispositive question on appeal is whether First Student 
qualifies as a governmental entity under the KTCA. If it does, then 
both First Student (as a governmental entity) and Piper (as an em-
ployee of a governmental entity) fall under the Act. See K.S.A. 
75-6103. Defendants say First Student qualifies because it is an 
"instrumentality" of the school district. As noted above, the KTCA 
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defines "governmental entity" to include a "municipality," which 
is defined as "any county, township, city, school district or other 
political or taxing subdivision of the state, or any agency, author-
ity, institution or other instrumentality thereof." K.S.A. 75-
6102(b) and (c). Thus, the district court certified the question of 
whether, as a matter of law, Defendants are instrumentalities of 
the school district as defined by the KTCA. 

 

The ejusdem generis interpretive canon provides guidance be-
cause the meaning of instrumentality is unclear. 

 

Plaintiffs argue the syntax of the KTCA's definition of munic-
ipality calls for application of the ejusdem generis canon of statu-
tory construction. This canon instructs that where a more general 
word or phrase follows the enumeration of specific things, the 
general word or phrase should usually be understood to refer to 
things of the same kind or within the same classification as the 
specific terms. See Rockers v. Kansas Turnpike Authority, 268 
Kan. 110, 115, 991 P.2d 889 (1999); Antonin Scalia & Bryan A. 
Garner, Reading Law:  The Interpretation of Legal Texts, 199 
(2012). For example, if one speaks of "Eric Church, Luke Combs, 
Ashley McBride, and other famous artists," the last noun does not 
reasonably refer to Pablo Picasso (a renowned painter) or Auguste 
Rodin (a well-known sculptor). It refers to other famous musical 
artists.  

Here, the definition of "municipality" includes two specific 
enumerations followed by more general phrases:  The first specific 
enumeration, "any county, township, city, school district," is fol-
lowed by the more general phrase "or other political or taxing sub-
division of the state." K.S.A. 75-6102(b). The second specific enu-
meration, "or any agency, authority, institution," is followed by 
the more general phrase "or other instrumentality thereof." K.S.A. 
75-6102(b). What is more, these two sets of enumerations and 
general phrases are nested within one another, with the second set 
acting as a sort of generic phrase to the first set's more specific 
enumeration of terms.  

Applying ejusdem generis, we can interpret the general phrase 
"any agency, authority, institution or other instrumentality 
thereof" to mean something within the same classification as "any 
county, township, city, school district or other political or taxing 
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subdivision of the state." K.S.A. 75-6102(b). And we can interpret 
the general phrase "other instrumentality thereof" to mean some-
thing within the same classification as "any agency, authority, [or] 
institution." K.S.A. 75-6102(b). As Plaintiffs note, each specifi-
cally enumerated entity in K.S.A. 75-6102(b) is a division of a 
larger governmental entity or a body organized by a governmental 
entity to perform a government function. They contend applica-
tion of this statutory canon narrows the meaning of instrumental-
ity to a public entity or arm of the state, and the determination of 
whether an entity qualifies thus turns on governmental control of 
the entity at issue. 

Defendants resist application of this interpretive canon, claim-
ing that, because the statutory text is plain and unambiguous, "ex-
tratextual considerations" are prohibited. But this canon is not ex-
tratextual since it relies on the statute's text to provide the context 
for interpreting the words used. And while the language is plain, 
the meaning of the term instrumentality, in the context of the 
KTCA, is ambiguous enough to call for this canon's application. 
See Rockers, 268 Kan. at 115 ("Moreover, when there is doubt as 
to the particular meaning of a word taken by itself, doubt may be 
removed by reference to associated words."). As Plaintiffs note, 
"[w]hen taken in context, a word may have a broader or narrower 
meaning than it might have if used alone." Jones v. Kansas State 
University, 279 Kan. 128, 149, 106 P.3d 10 (2005). 

Plaintiffs analogize this situation to the one facing our Su-
preme Court in Rockers. There, the court used ejusdem generis to 
determine whether the Kansas Turnpike Authority (KTA) was a 
"municipality" under K.S.A. 12-105b (the statute requiring pre-
suit notice of KTCA claims). The question in Rockers was 
whether the KTA qualified as an "other political subdivision" as 
that term was used in the definition of "municipality" in K.S.A. 
12-105b. The court examined the specific political subdivisions 
listed in that definition before the phrase "other political subdivi-
sion" and found the KTA did not fit within the list (i.e., "county," 
"township," "school district," "drainage district"). Rockers, 268 
Kan. at 115. 

Similarly, Plaintiffs argue First Student does not fit within the 
list of instrumentalities in K.S.A. 75-6102(b). First Student is not 



378 COURT OF APPEALS OF KANSAS  VOL. 62 
  

R.P. v. First Student Inc. 

 
a governmental "agency," "authority," or "institution," nor is it a 
"county, township, city, school district or other political or taxing sub-
division of the state." K.S.A. 75-6102(b). Instead, it is a multi-state, for-
profit private company whose own contract prohibits its consideration 
as an agent of the school district.  

 

The Kansas Supreme Court has previously defined the term "instru-
mentality" in the context of the Kansas Open Records Act. 

 

Defendants, on the other hand, argue we should look at the ser-
vices First Student contracted to perform, rather than its private corpo-
rate status. They contend the Kansas Supreme Court looked at the 
function of the entity rather than who controlled it when determining 
whether an entity qualified as a "public agency" under the Kansas 
Open Records Act (KORA), which also includes the term instrumen-
tality in this definition. See State v. Great Plains of Kiowa County, Inc., 
308 Kan. 950, 954, 425 P.3d 290 (2018). They argue the definition of 
instrumentality adopted by the court for KORA should be applied here. 

In Great Plains of Kiowa County, Inc., the Kiowa County Com-
mission sought public records under KORA from a private not-for-
profit corporation (Great Plains). Great Plains was formed to operate 
the county hospital under a lease agreement with the County, and that 
agreement allowed Great Plains to request that the County levy an ad 
valorem tax to support the hospital's operations. In 2012, one such levy 
contributed $300,000 to the hospital's operations; in 2013, $950,000; 
and, in 2014, around $1,050,000. These funds constituted 14%, 16%, 
and 20% of Great Plains' budget for those years. 

After these significant increases, the County sought information 
under KORA about the hospital's budget to answer public interest 
questions about the hospital's finances and use of taxpayer dollars. 
Great Plains resisted the County's request, claiming it was not a "public 
agency" under KORA and was thus exempt from KORA's require-
ments. The County, designated as the State of Kansas, petitioned in 
district court seeking enforcement of KORA and access to the re-
quested records. Both the district court and our court found Great 
Plains was subject to KORA. The Supreme Court agreed. 

 

KORA provides for public access to records maintained by "pub-
lic agencies" and defines that term to include  
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"the state or any political or taxing subdivision of the state or any office, agency or in-
strumentality thereof, or any other entity receiving or expending and supported in whole 
or in part by the public funds appropriated by the state or by public funds of any political 
or taxing subdivision of the state." (Emphases added.) K.S.A. 2021 Supp. 45-217(i)(1).  

 

In interpreting this language, the Supreme Court relied on Black's 
Law Dictionary to define "instrumentality" as "'a thing used to achieve 
an end or purpose, or a means or agency through which a function of 
another entity is accomplished.'" Great Plains of Kiowa County, Inc., 
308 Kan. at 954. The court held that Great Plains met this definition. 
In explaining this decision, the court noted that Kansas law authorizes 
counties to establish county hospitals operated by county boards. Kan-
sas law also provides that a county board may enter into a lease agree-
ment to allow a private entity to carry out the regular management of a 
county hospital established under this authority. In such a case, the 
court explained, the private entity becomes an instrumentality of the 
board. "Instead of managing the Hospital directly through an elected 
board, Kiowa County chose to have Great Plains manage the Hospital. 
Great Plains thus became the instrumentality for fulfilling the will of 
the voters of Kiowa County that they should have access to hospital 
facilities." 308 Kan. at 954. 

Since both KORA and the KTCA use the term instrumentality (in 
KORA's definition of public agency and the KTCA's definition of mu-
nicipality), Defendants contend we should apply the Kansas Supreme 
Court's definition of that term as it is used in KORA. They argue that, 
based on the similarities in statutory language between KORA and the 
KTCA, the term "instrumentality" should have the same meaning un-
der both statutes. In Defendants' view, because First Student provides 
the means by which the school district accomplishes its statutorily 
mandated function of transporting students, First Student is an instru-
mentality of the school district. But there are important distinctions in 
both the language and purposes of the Acts which prevent transposing 
the definition of instrumentality in KORA to the KTCA. 
 

KORA and the KTCA differ in purpose and scope. 
 

When examining the language of the two statutes, we must 
keep in mind the context in which that language is used. Reading 
Law:  The Interpretation of Legal Texts, 56 ("words are given 
meaning by their context"). "The subject matter of the document 
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(its purpose, broadly speaking) is the context that helps to give 
words meaning—that might cause draft to mean a bank note rather 
than a breeze." Reading Law:  The Interpretation of Legal Texts, 
56. Here, the KTCA's purpose infuses the meaning of its text, just 
as KORA's purpose infuses the meaning of its text.  

KORA is a "sunshine law," designed to promote transparency 
in government activity by "shining the sun" into the way public 
services are performed. Nuckolls, Kansas Sunshine Law; How 
Bright Does it Shine Now?, 72 J.K.B.A. 28, 28-29 (May 2003). 
KORA mandates that all "public records shall be open for inspec-
tion by any person," subject to certain exceptions. K.S.A. 45-
216(a); K.S.A. 45-218(a). The Legislature also specified that 
KORA "shall be liberally construed and applied to promote" this 
stated public policy. K.S.A. 45-216(a). Under KORA, access to 
governmental activity is the rule and shielding the governmental 
agency from such access is the exception. See 72 J.K.B.A. at 29. 
Thus, in Great Plains of Kiowa County, Inc., our Supreme Court 
broadly interpreted the term "instrumentality" under KORA, since 
such a construction expanded access to records of the county hos-
pital's operations. 

The KTCA, on the other hand, has a different purpose. It was 
enacted to waive the common-law doctrine of sovereign immunity 
of the state and impose liability on governmental entities for their 
employees' torts just like a private employer is liable for its em-
ployees' torts (with limited exceptions outlined in the Act). 
Westerbeke, The Immunity Provisions in the Kansas Tort Claims 
Act:  The First Twenty-Five Years, 52 U. Kan. L. Rev. 939, 944 
(2004). Thus, expanding the KTCA's application to all nongov-
ernmental entities that provide contractual services to a govern-
mental entity would not fulfill the Act's purpose since private en-
tities do not enjoy common-law sovereign immunity. 

Applying the KTCA to private entities would restrict liability, 
rather than expand it. As Plaintiffs note, the KTCA's immunity 
waiver is limited since the Act carves out several exceptions to the 
general rule of governmental liability. K.S.A. 75-6104; Schreiner 
v. Hodge, 315 Kan. 25, 37, 504 P.3d 410 (2022) (recognizing "the 
exceptions to the general rule of liability are numerous and con-
firm 'there has been no wholesale rejection of immunity by the 
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Kansas Legislature'"). It also contains damages limitations which 
do not apply to suits against private entities. K.S.A. 75-6105.  

In addition, governmental entities are protected by the pre-suit 
notice requirement, which gives them "'the opportunity to investi-
gate the claim, to assess its liability, to attain settlement, and to 
avoid costly litigation.'" Nash v. Blatchford, 56 Kan. App. 2d 592, 
613, 435 P.3d 562 (2019) (quoting U.S.D. No. 457 v. Phifer, 729 
F. Supp. 1298, 1306 [D. Kan. 1990]); see K.S.A. 2021 Supp. 12-
105b(d). We find that—as a general rule—allowing private enti-
ties to seek refuge under these exceptions, limit their damages li-
ability, or protect them from liability altogether if no pre-suit no-
tice was provided would not serve the KTCA's purpose. Such a 
construction would limit private entity liability and provide them 
with immunities which are not found under common law and were 
not intended by the Kansas Legislature.  

Our Legislature recognizes in the text of the KTCA that pri-
vate entities are generally not entitled to the same protections af-
forded to governmental entities under the Act by carving out an 
independent contractor exception from its provisions. K.S.A. 75-
6102(d)(2)(B). Here, the parties' contract expressly identified First 
Student as an independent contractor and stated that neither First 
Student nor any of its employees "shall be held or deemed in any 
way to be an agent, employee or official of" the school district. 
Thus, the district court found First Student was excluded from the 
Act. 
 

First Student's status as independent contractor under its contract 
with the school district is instructive here. 

 

Defendants ask us to ignore the parties' contract because they 
claim our Supreme Court ignored a similar provision in Great 
Plains of Kiowa County, Inc. when it found Great Plains was an 
instrumentality under KORA. The parties' contract in Great 
Plains of Kiowa County, Inc. noted: 

 
"Relationship of the Parties. Relationship between the parties is solely that 

of Lessor/Lessee. Lessee shall not represent that it is Lessor's agent and shall not 
incur liabilities or obligations in the name of Lessor. Lessee shall conduct its 
operations of the Hospital and Clinic facility in its corporate name, though it may 
show on its letterhead, 'Kiowa County Hospital, Operated by Great Plains of 
Kiowa County, Inc.'" 
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We do not find Defendants' argument persuasive. First, the 
language of the Great Plains of Kiowa County, Inc. contract was 
not as strong as the language of the contract here, which specifi-
cally identified First Student as an independent contractor. And, 
more importantly, whether Great Plains was an independent con-
tractor was not relevant to our Supreme Court's analysis under 
KORA. This is because the language of KORA does not exclude 
independent contractors from its coverage. On the other hand, the 
KTCA does. 

The court in Great Plains of Kiowa County, Inc. examined the 
parties' relationship and found the parties intended the hospital 
managed by Great Plains "to be an arm of the county government," 
which "requested and received substantial funds from a public tax 
levy." 308 Kan. at 954-55. The parties here demonstrated no such 
intention that First Student act as an "arm" of the school district, 
nor does our review of the contract lead us to such a conclusion.  

Defendants contend that excluding them from the protections 
provided by the KTCA because they are an independent contrac-
tor would cause a governmental entity to lose its status as a gov-
ernmental entity by contracting with another governmental entity, 
since the entity would then qualify as an independent contractor. 
We do not find this argument to be persuasive because, as ex-
plained above, we do not find First Student to be a governmental 
entity, to be an arm of a governmental entity, or to be under the 
control of a governmental entity. Moreover, a governmental entity 
would not lose its KTCA protections simply by contracting with 
another governmental entity because it would still be a govern-
mental entity.  

 

The purpose and language of the KTCA suggest the definition of 
instrumentality should turn on governmental control of the entity 
at issue. 

 

Certainly, the function of a private entity contracting with a 
governmental entity is important to determining whether its rec-
ords should be open to the public. As our Supreme Court found in 
Great Plains of Kiowa County, Inc., records of private entities per-
forming government services should be open to the public under 
KORA where they serve as an arm of a governmental entity. And 
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while what actions or services the private entity performs may be 
relevant in determining whether one of the exceptions from KTCA 
liability applies, those actions or services do not control whether 
the private entity qualifies as an instrumentality protected by the 
KTCA. See K.S.A. 75-6104.  

This focus on governmental control over the entity also aligns 
with the KTCA's purpose, which is to waive immunity for gov-
ernmental entities in certain situations. As a private for-profit cor-
poration, First Student enjoys no common-law protection from li-
ability for its actions. And it makes little—if any—sense to sub-
jectively immunize it, based solely on the type of services it con-
tracts with governmental entities to provide. Such a transient im-
munity status would provide no predictability or guidance to 
claimants desiring to sue a private entity contracting with a gov-
ernmental entity.  

Historically, Kansas courts have relied on governmental con-
trol over the entity and not what the entity does when determining 
whether it is an instrumentality under the KTCA. While Defend-
ants lean on Shriver v. Athletic Council of KSU, 222 Kan. 216, 564 
P.2d 451 (1977), and Gragg v. Wichita State Univ., 261 Kan. 
1037, 934 P.2d 121 (1997), claiming these cases hold that a pri-
vate corporation acting at the direction of a state entity is subject 
to the KTCA, a closer look reveals these findings turned on gov-
ernmental control of the entities, not the services they provided. 

In Shriver, the Kansas Supreme Court looked at whether the 
Athletic Council of Kansas State University was an instrumental-
ity of KSU and thus subject to the KTCA's predecessor statute, 
K.S.A. 46-901. In Gragg, it looked at whether Wichita State Uni-
versity's athletic association (WSUIAAI) was an instrumentality 
of WSU under the KTCA. And in both situations the court found 
the entities subject to the KTCA since they were each an "integral 
part" of their respective universities and each entity was domi-
nated or controlled by those universities. Shriver, 222 Kan. at 219 
(finding KSU's Athletic Counsel was "completely dominated by 
and [was] operated as an integral part of the University" and was 
"subject to the policy and control of the University" "in its every 
activity and function"); Gragg, 261 Kan. at 1058 (finding 
WSUIAAI was "an integral part of WSU, as it is controlled and 
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operated by its employees and enjoys the same privileges as 
WSU") (citing Shriver).  

Plaintiffs similarly point to Lane v. Atchison Heritage Confer-
ence Center, Inc., 35 Kan. App. 2d 838, 134 P.3d 683 (2006), as 
another case where whether an entity qualified as an instrumen-
tality under the KTCA turned on control of the entity. In Lane, this 
court found Atchison Heritage Conference Center, Inc. (AHCC), 
an entity incorporated to manage a conference center owned by 
the City of Atchison, was an instrumentality under the KTCA. Re-
lying on Gragg, our court noted AHCC was "substantially con-
trolled by the City of Atchison through the terms of its annual 
lease, the composition of AHCC's Board, and the control over cap-
ital improvement funds for the conference center facilities," and 
was thus an instrumentality of the city. 35 Kan. App. 2d at 843-
44.  

And, last, Plaintiffs claim Lee v. Orion Management Solu-
tions, Inc., No. 08-2242-DJW, 2010 WL 4106696 (D. Kan. 2010), 
is instructive. There, the United States District Court for the Dis-
trict of Kansas considered whether Orion, a private corporation 
which managed golf courses, including one owned by the City of 
Leawood, was an instrumentality of Leawood under the KTCA. 
That court looked to Lane and Gragg, noting both decisions turned 
on the amount of control the governmental entity exercised over 
the private entity or whether the private entity was an integral part 
of the governmental entity. Lee, 2010 WL 4106696, at *12. And 
when examining the facts in Lane, it found Orion did not establish 
it was an instrumentality. When reaching this decision, the court 
noted that, unlike AHCC in Lane, Orion was not incorporated to 
manage Leawood's golf course, it was not a wholly owned subsid-
iary of a Leawood-affiliated corporation, its purpose was not the 
economic development of Leawood, and its Board of Directors 
was not comprised of representatives of Leawood. Rather, Orion 
was a private, outside management company engaged in the busi-
ness of operating golf courses in general (including three other 
golf courses). The court also found it significant that Orion was 
paid a monthly management fee and no evidence suggested that 
Leawood advised or controlled Orion. Rather, under the agree-
ment between Orion and Leawood, Orion managed and controlled 
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its day-to-day management activities. And, last, the agreement be-
tween Orion and Leawood specified that Orion was an independ-
ent contractor and not an agent of Leawood. Lee, 2010 WL 
4106696, at *12-13. 

Defendants do not address Lane or Lee, and the amicus curiae 
brief filed by the Kansas Association of Defense Counsel simply 
asks us to ignore these cases (as well as Shriver and Gragg) be-
cause it claims each of those entities was "unquestionably a mu-
nicipality under the KTCA." But this argument begs the question 
since the reason these entities were all found to be instrumentali-
ties (and thus municipalities) is because they were integral parts 
of or controlled by a governmental entity. Here, First Student does 
not fall into either of these categories. 

As Plaintiffs correctly note, First Student was not incorpo-
rated by a governmental entity to provide transportation services 
but was incorporated by private citizens to do business for the ben-
efit of its owners and shareholders. It is a private corporation serv-
ing many clients in addition to the school district. Nor is there any 
evidence that any owner, shareholder, officer, director, or em-
ployee of First Student is employed or otherwise affiliated with 
the school district. Although the school district exercises limited 
control over First Student through the right to approve routes, re-
view certain reports, and request that First Student personnel be 
reassigned or busses taken out of service, the school district does 
not exercise significant control over how First Student performs 
its contractual obligations. Thus, when looking at control of the 
entity, First Student does not qualify as an instrumentality under 
the KTCA. 

Finally, Defendants argue that adopting the "governmental 
control" test applied in Shriver and Gragg ignores the KTCA's 
clear language and leads to a circular and illogical reading of the 
Act. But restricting the meaning of instrumentality under the 
KTCA to those entities which are an integral part of or controlled 
by a political subdivision of the state does not supplant the inde-
pendent contractor exclusion. Instead, it incorporates this defini-
tion, consistent with our directive to consider various provisions 
of an act in pari materia with a view of reconciling and bringing 
those provisions into workable harmony if possible. See Beachner 
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Constr. Co., 289 Kan. at 1270. That is, if an entity is subject to the 
control of, or integral to, a political subdivision of the state, it is 
an instrumentality. If not, it is an independent contractor excluded 
from the Act's coverage. 

 

A private entity is not an instrumentality under the KTCA just be-
cause it contracts with a municipality to provide statutory ser-
vices. 

 

While Defendants ask us to ignore their contract's identifica-
tion of First Student as an independent contractor, they ask us to 
heed the contractual description of the services they agreed to per-
form. Since First Student contracted to provide statutorily man-
dated transportation services for the school district, it argues it is 
an instrumentality of the school district and thus a governmental 
entity under the KTCA. Defendants again rely on Great Plains of 
Kiowa County, Inc., since that interpretation of instrumentality 
under KORA depended on the fact that Great Plains provided a 
traditional government service—managing a county-run hospital.  

As explained above, we find that an interpretation of instru-
mentality which looks at the control or status of the entity—and 
not simply to what it does—is more aligned with the KTCA's lan-
guage and purpose. And we find the facts of Great Plains of 
Kiowa County, Inc. to be distinguishable from the facts of this 
case. While First Student provided a discrete service and was not 
controlled by the school district, Great Plains' relationship with 
the county was so intertwined that our Supreme Court considered 
it to be an arm of the county. 

Our courts regularly employ the same well-established stand-
ards for determining whether someone is an employee or inde-
pendent contractor under the KTCA as they use to answer this 
question in other contexts. See Nash, 56 Kan. App. 2d at 600-01. 
The "right of control" test is primarily used, but sometimes the 
facts of a case call for a more in-depth examination (looking at 
several factors, most of which address control of the employer 
over the employee or independent contractor's work). See Olds-
Carter v. Lakeshore Farms, Inc., 45 Kan. App. 2d 390, 401-03, 
250 P.3d 825 (2011). We see no reason to adopt a different test to 
determine whether a private entity is an instrumentality of a gov-
ernmental entity under the KTCA.  
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Defendants' argument also ignores other KTCA language, 
which extends the Act's protections to certain independent con-
tractors by including them within the definition of "employee." 
This includes individuals working for private nonprofit programs 
providing services to inmates in the custody of the secretary of 
corrections, employees of indigent healthcare clinics, and various 
independent contractors performing duties authorized by statute. 
See K.S.A. 75-6102(d)(1)(B), (d)(1)(D), (d)(1)(E), (d)(1)(G), 
(d)(1)(I), (d)(1)(J). If our Legislature meant to include these enti-
ties within the definition of instrumentality, it had no need to spe-
cifically exclude them from the definition of independent contrac-
tor under the KTCA.  

We find that Plaintiffs persuasively argue Defendants' over-
broad interpretation of instrumentality (which would include in-
dependent contractors) conflicts with K.S.A. 75-6102(d)(2)(B) 
and renders the enumerated list of subcontractors in K.S.A. 75-
6102(d)(1) redundant and meaningless. Appellate courts are re-
quired to avoid construing statutes in such a manner if possible. 
See State v. Smith, 311 Kan. 109, 114, 456 P.3d 1004 (2020). 

As Plaintiffs note, the Oklahoma Supreme Court persuasively 
dispatched a similar argument in Sullins v. Am. Med. Response of 
Oklahoma, Inc., 23 P.3d 259 (2001). There, the court was asked 
to determine whether a private corporation which had contracted 
with a public trust to provide emergency medical services quali-
fied as a "political subdivision" under Oklahoma's Governmental 
Tort Claims Act (GTCA). 23 P.3d at 263. While Defendants cor-
rectly note there are important differences between the GTCA and 
the KTCA, these differences do not dilute the Oklahoma court's 
point that simply contracting with a public entity to provide ser-
vices to the public is insufficient to qualify for governmental im-
munity. 23 P.3d at 264.  

Similar to the Oklahoma court, we conclude that our Legisla-
ture did not intend to transform a private entity into a governmen-
tal entity simply because it contracts to provide services to the 
state or a municipality. Likewise, we conclude that our Legislature 
did not intend to confer governmental immunity and other KTCA 
protections on independent contractors who are neither arms of a 
governmental entity or under the control of a governmental entity. 
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Indeed, if we were to hold otherwise, it would likely lead to in-
consistent application of the KTCA and unfairly impede a plain-
tiff's ability to predict whether a pre-suit notice of claim is required 
under K.S.A. 2021 Supp. 12-105b.  

Here, we find that First Student expressly represented in the 
contract that it is an independent contractor and not "in any way" 
"an agent, employee or official" of the school district. Just as we 
must consider all portions of a statute together when construing its 
provisions, we must construe and consider the terms of the entire 
contract. Russell, 311 Kan. at 680. In other words, we cannot look 
at the services First Student agreed to provide in isolation, ignor-
ing the rest of the parties' agreement. 

 

Looking to First Student's contractual status as an independent 
contractor is in line with our Supreme Court's consistent interpre-
tation of the KTCA. 

 

Plaintiffs also mention that the Kansas Supreme Court has 
found a private corporation providing bussing for a school district 
was not a governmental entity under the KTCA. See Kansas State 
Bank & Tr. Co. v. Specialized Transportation Services, Inc., 249 
Kan. 348, 368, 819 P.2d 587 (1991). In that case, a special-needs 
student was allegedly molested by her bus driver. The bus driver 
worked for Specialized Transportation Services, Inc. (STS), 
which provided bussing services under a contract with the school 
district. Representatives of the student sued the driver for inten-
tional battery and against STS and the school district on theories 
of respondeat superior, negligent hiring, and negligent retention 
and supervision of the driver. After the jury returned a verdict im-
posing liability on all three defendants, the school district and STS 
appealed. One issue on appeal was whether the school district 
should have been granted immunity under the KTCA's discretion-
ary function exception. The school district argued that its failure 
to follow its own incident reporting procedures was a discretion-
ary decision subject to immunity. Our Supreme Court found this 
exception did not apply. 

 

When describing the purpose of the KTCA, the court found: 
 

"In K.S.A. 75-6102(c), the term 'governmental entity' is defined to include 
a school district. Employee does not include an independent contractor under 
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contract with the governmental entity. K.S.A. 75-6102(d). Therefore, S.T.S. is 
not subject to the KTCA." 249 Kan. at 364. 

 

Defendants correctly note the finding that STS was not a gov-
ernmental entity under the KTCA is obiter dictum and does not 
control here. "'Obiter dictum'" is defined as "'[w]ords of a prior 
opinion entirely unnecessary for the decision of the case.'" State 
v. Fortune, 236 Kan. 248, 251, 689 P.2d 1196 (1984). At no point 
in the case did STS argue that it was subject to the KTCA, and the 
finding that STS was an independent contractor and not a govern-
mental entity played no part in the court's analysis of the issue on 
appeal, which was application of the discretionary function excep-
tion. Kansas State Bank & Tr. Co., 249 Kan. at 366-68. Yet while 
this finding is not determinative, we do find our Supreme Court's 
view of whether a private bussing contractor is a governmental 
entity to be persuasive. This is especially true because the court 
recognized the importance of STS's status as an independent con-
tractor in determining whether it was subject to the KTCA. 

We acknowledge the KTCA does not provide that a private 
entity can never be considered an instrumentality entitled to pro-
tections under the Act. The KTCA only excludes independent 
contractors that are neither arms of a governmental entity nor un-
der the control of a governmental entity. But this does not mean 
First Student is protected by the KTCA under the circumstances 
presented in this case. This is because there is nothing in the con-
tractual agreement between the parties to suggest that First Stu-
dent is an integral part of or controlled by the school district. In-
stead, the contract establishes that First Student is an independent 
contractor providing contractual services to the school district. 

We also appreciate Defendants' desire for consistency in the 
law when they advocate for adopting our Supreme Court's defini-
tion of the term instrumentality under KORA. But, as noted above, 
we find that differences in the language and context of KORA and 
the KTCA justify giving this term a narrower meaning under the 
KTCA. See Great Plains of Kiowa County, Inc., 308 Kan. at 957 
("Relying on the plain language selected by the legislature is the 
best and only safe rule for determining legislative intent, and such 
plain language takes priority over both judicial decisions and pol-
icies advocated by the parties.") (citing State v. Spencer Gifts, 304 
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Kan. 755, 761, 374 P.3d 680 [2016]). This restrictive interpreta-
tion also aligns with Kansas courts' consistent reading of the 
KTCA in Gragg and Lane (and our Supreme Court's reading of 
the KTCA's predecessor statute in Shriver). 

In conclusion, we find that under the circumstances presented 
in this case, First Student does not qualify as an instrumentality 
under the KTCA because it is not an integral part of or controlled 
by the school district. Rather, we find that First Student is an "in-
dependent contractor under contract with a governmental entity." 
K.S.A. 75-6102(d)(2)(B). Because First Student is not an instru-
mentality of the school district, it had no right to receive pre-suit 
notice from the plaintiffs under K.S.A. 2021 Supp. 12-105b. Like-
wise, although we take no position on whether the district court 
should allow the plaintiffs to pursue a claim for punitive damages, 
we find that First Student is not exempt from such a claim under 
K.S.A. 75-6105(c). For these reasons, we affirm the district court's 
denial of summary judgment and remand this action to the district 
court for further proceedings. 

 

Affirmed. 
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WARNER, J.: This appeal involves the classification for tax 
purposes of various equipment associated with grain storage bins 
in Gray County. The County assessed ad valorem taxes for tax 
years 2013 and 2014 for the equipment, which was bolted to the 
storage bins to allow for transfer and monitoring of grain, based 
on its conclusion that the pieces of equipment were taxable fix-
tures rather than personal property. 

The owner of the equipment—the Dodge City Cooperative 
Exchange (the Co-op)—appealed this assessment to the Board of 
Tax Appeals. When the Board affirmed the County's assessment, 
the Co-op petitioned for judicial review by the district court, seek-
ing a trial de novo under K.S.A. 2016 Supp. 74-2426(c)(4)(B). 
After considering the parties' arguments and the evidence pre-
sented, the district court reversed the taxing authorities. The court 
ordered the County to refund the taxes collected based on the 
equipment's value for both the 2013 and 2014 tax years and all 
subsequent tax years.  

The County has now appealed the district court's decision, ar-
guing the court imposed an incorrect burden of proof and erred in 
concluding that the various pieces of equipment were not fixtures. 
The Co-op has cross-appealed, claiming some of the district 
court's findings were not supported by the record but asking this 
court to affirm the district court's ultimate conclusion. After care-
fully considering the parties' arguments and reviewing the record 
before us, we affirm the district court's finding that the equipment 
was not taxable property. We vacate the district court's prospec-
tive judgment regarding tax years after 2014, as that judgment 
went beyond the scope of the Co-op's petition for judicial review.  
 

FACTUAL AND PROCEDURAL BACKGROUND 
 

In 2009, the Co-op built two grain storage bins at its facility 
in Ensign. It also purchased equipment to move, blend, aerate, 
monitor, and dispense the stored grain. The additional pieces of 
equipment included: 
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• An 80-foot, 45,000 bushels per hour (bph) Essmueller 
drag conveyor;  

• A 107-foot, 45,000 bph Essmueller drag conveyor; 
• A 235-foot, 40,000 bph Hi Roller belt conveyor; 
• Two 18-inch by 57-foot bin unloading screw conveyors; 
• Two 18-inch by 35-foot belt feeder square spouts; 
• Two 18-inch square transitions; 
• Two 24-inch by 15-foot square unloading spouts with side 

draw slide gates; 
• Two overhead connecting bridges; 
• Aeration-system components; 
• Temperature-monitoring system components; and 
• A Compuweigh Train Loadout remote communications 

module and components.  
 

These pieces of equipment were assembled at the site of stor-
age bins and were installed by bolting the equipment either to the 
bins or to the ground. Fred Norwood, whose company installed 
the equipment, explained that the equipment could be removed for 
repair or replacement with "relative ease." According to Jerald 
Kemmerer, the Co-op's CEO, the Co-op had removed similar 
equipment from other grain elevators in the past for use in other 
locations. When the equipment was moved, it would not damage 
the storage bin (though there might be an open hole where a con-
veyor or some other equipment had been).  

For the 2011 tax year, the Gray County Appraiser assessed ad 
valorem taxes for the various pieces of equipment based on its 
finding that the equipment had become affixed to (and thus be-
come part of) the real property. Apparently, the Co-op contested 
this classification and brought its claims before the Board. The 
record and disposition of that case are not before us, however.  

This appeal involves a similar classification in tax years 2013 
and 2014. During those years, the Gray County Appraiser again 
classified the Co-op's various equipment as fixtures and assessed 
ad valorem taxes based on the equipment's value. The Co-op again 
contested the County's classification, appealing the County's as-
sessment to the Board of Tax Appeals. 
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Our review of the proceedings before the Board is hampered 

by the fact that the record on appeal does not include the adminis-
trative record. Instead, we must rely on the summary contained in 
the Board's final order and the parties' later submissions to the dis-
trict court to ascertain what occurred there. 

The Board's order indicates that an evidentiary hearing was 
held on both years' assessments in April 2015. During the hearing, 
Kemmerer, Norwood, and Jerry Denney, the Gray County Ap-
praiser, testified. According to the Board's summary, Norwood 
explained that the equipment could easily be removed from the 
storage bins, but the bins could not operate properly without the 
equipment. Kemmerer described how similar pieces of equipment 
had been removed from and installed on other bins. And the 
County Appraiser discussed why he classified the equipment as 
fixtures.  

After considering the evidence, the Board issued its order in 
September 2015 affirming the County's classification of all equip-
ment, except the temperature-monitoring system, as taxable fix-
tures to the real estate. To reach this conclusion, the Board first 
found that the Co-op—not the County—bore the burden of prov-
ing that the various pieces of equipment were personal property. 
The Board then applied a three-part test to determine whether the 
various equipment were fixtures. The Board found that the equip-
ment became annexed to the realty when it was bolted to the bins, 
was adapted to the bins' function of moving and storing grain, 
and—given the size and weight of the equipment—was intended 
to be annexed until the equipment broke or became obsolete. The 
Board thus affirmed the County's assessment of all equipment ex-
cept the temperature-monitoring system.  

The Co-op petitioned for judicial review of the Board's deci-
sion, filing its petition with the district court and requesting a trial 
de novo under K.S.A. 2016 Supp. 74-2426(c)(4)(B). In its peti-
tion, the Co-op challenged all aspects of the Board's decision, ex-
cept its analysis of the temperature-monitoring system (which the 
Board found to be personal property) and the overhead connecting 
bridges.  

Though K.S.A. 2016 Supp. 74-2426(c)(4)(B) contemplates a 
"trial de novo" before the district court, the parties did not conduct 
a new evidentiary hearing. Instead, after a series of delays in the 
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litigation, the parties submitted testimony by affidavit from 
Kemmerer, as well as various stipulations. The parties did not dis-
pute the short summary of the evidence provided to the Board, 
with both parties referencing the Board's decision in their respec-
tive factual recitations. In addition to this written evidentiary rec-
ord, the parties submitted written argument on the appropriate bur-
den of proof and the application of the fixture test to the equipment 
in question.  

In his affidavit, Kemmerer explained in detail how each piece 
of equipment subject to the assessment could be easily removed 
and how removal would not affect the bins' value because similar 
replacement equipment could be installed. He also described three 
instances when similar pieces of equipment had been removed and 
installed on a different bin at some of the Co-op's other locations.  

In November 2018, the district court reversed the Board's de-
cision. The court's decision regarding the burden of proof and its 
fixture analysis are both subject to significant discussion by the 
parties on appeal.  

 

• First, the district court found that the taxing authority—
here, the County—not the taxpayer bore the burden of 
proving the various pieces of equipment were taxable fix-
tures. In doing so, the district court acknowledged that 
K.S.A. 79-223(b) describes commercial and industrial 
machines and equipment as "exempt" from taxation, and 
a person seeking an exemption has the burden of proving 
property is exempt from taxation. But relying on K.S.A. 
79-1609, the court determined the County bore the burden 
before the Board and in the trial de novo of proving that 
otherwise-exempt equipment is a taxable fixture.  
 

• Second, the district court concluded—based on Kemmer-
er's written testimony and the undisputed facts summa-
rized by the Board—that the County had not met this bur-
den. The court interpreted the evidence to indicate the 
equipment was annexed to the bins and adapted to the pro-
cessing of grain. But the court found that the County 
failed to prove the Co-op intended to permanently affix 
the equipment to the bins; the equipment processed the 
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grain, rather than stored it, and could be removed and in-
stalled on different bins. Thus, the County had not estab-
lished that the equipment was a fixture under Kansas law. 

 

Based on these conclusions, the district court ordered the 
County to refund any ad valorem taxes collected based on the 
equipment's value from the 2013 and 2014 tax years. The court 
also indicated that its order should apply to any subsequent years 
involving this equipment.  
 

DISCUSSION 
 

The County now appeals the district court's decision, chal-
lenging its assignment of the burden of proof, its fixture analysis, 
and its dispositional remedy. The Co-op has cross-appealed, con-
testing the district court's conclusions—as part of its fixture anal-
ysis—that the equipment had been sufficiently attached and 
adapted to the storage bins for purposes of the fixture analysis.  

Each of these assertions is rooted, in part, in Kansas' taxation 
statutes and requires their interpretation. Courts interpret statutes 
to effect the legislature's intent. State v. Queen, 313 Kan. 12, 17, 
482 P.3d 1117 (2021). Our review begins with the statute's plain 
language. State v. Dinkel, 314 Kan. 146, 155, 495 P.3d 402 (2021). 
If that language is unambiguous, courts apply it as written. Only 
when an ambiguity exists do courts look to other sources, such as 
legislative history or canons of construction, for clarification. 314 
Kan. at 155. The interpretation of statutes and the allocation of the 
burden of proof present legal questions appellate courts review de 
novo. 314 Kan. at 155 (statutory interpretation); In re G.M.A., 30 
Kan. App. 2d 587, Syl. ¶ 7, 43 P.3d 881 (2002) (burden of proof). 
With these principles in mind, we turn to the parties' claims. 

 

1. The district court correctly concluded that the County—
not the Co-op—bore the burden of proving the various 
pieces of equipment were taxable fixtures.  

 

We first consider the County's assertion that the district court 
erred when it found that the County bore the burden to prove the 
various equipment were fixtures subject to taxation. The County 
claims that the district court should have concluded, as the Board 
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had previously, that the Co-op was required to prove the pieces of 
equipment were personal property exempt from taxation.  

Challenges to taxation decisions involve multiple levels of re-
view. A dispute must first be addressed at an informal meeting 
with the county appraiser, where the appraiser presents evidence 
supporting the tax assessment. K.S.A. 79-1448. If this meeting 
does not resolve the dispute, the taxpayer may appeal the assess-
ment to a hearing officer or panel and then to the Board of Tax 
Appeals. K.S.A. 79-1606(c); K.S.A. 79-1609. After exhausting 
these administrative remedies, a taxpayer may petition a court—
either the Court of Appeals or the district court where the property 
is located—for judicial review of the Board's decision. K.S.A. 
2016 Supp. 74-2426(c)(4)(A)-(B).  

These petitions are generally governed by the Kansas Judicial 
Review Act (KJRA). See K.S.A. 2016 Supp. 74-2426(c); see also 
K.S.A. 77-621(a)(2). But there are exceptions to this general rule. 
Relevant here, when a party seeks review of a Board's decision by 
the district court, K.S.A. 2016 Supp. 74-2426(c)(4)(B) states the 
appeal must include a "trial de novo." The statute contemplates 
that this "trial de novo" will include "an evidentiary hearing at 
which issues of law and fact shall be determined anew." K.S.A. 
2016 Supp. 74-2426(c)(4)(B). These proceedings must be fol-
lowed "[n]otwithstanding K.S.A. 77-619," which otherwise limits 
courts' evidentiary decisions in administrative appeals under the 
KJRA. K.S.A. 2016 Supp. 74-2426(c)(4)(B). 

Our analysis begins with identifying who carries the burden 
of proof in the initial stages of the administrative action (before 
the hearing officer and the Board). In its order, the Board found 
that the taxpayer bore the burden of establishing that the various 
pieces of equipment were personal property, finding the Co-op's 
claims were "essentially tax exemption requests." In doing so, the 
Board relied on K.S.A. 79-223(b), which states that certain com-
mercial and industrial equipment is "exempt from all property or 
ad valorem taxes." In its brief to this court, the County argues that 
this was the proper assignment of the evidentiary burden based on 
the general principle that a person claiming a tax exemption must 
prove that the exemption applies. See In re Tax Appeal of Colling-
wood Grain, Inc., 257 Kan. 237, Syl. ¶ 4, 891 P.2d 422 (1995).  
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This discussion by the Board, reiterated by the County on ap-

peal, fails to recognize that the primary issue in this case is 
whether the Co-op's equipment was taxable at all—that is, 
whether the various pieces of equipment were nontaxable personal 
property or whether they were taxable as fixtures to the real prop-
erty. And Kansas law is clear that as the taxing authority, the 
County bore the burden to prove the equipment was taxable real 
property in the administrative proceedings before the hearing of-
ficer and the Board. See K.S.A. 79-1606(c); K.S.A. 79-1609; In 
re Equalization Appeal of Kansas Star Casino, 52 Kan. App. 2d 
50, 67, 362 P.3d 1109 (2015), rev. denied 307 Kan. 987 (2017).  

When a challenge involves the valuation of real property used 
for commercial and industrial purposes, Kansas law requires the 
county or district appraiser—whether before a hearing officer or 
the Board—to "initiate the production of evidence to demonstrate, 
by a preponderance of the evidence," that the property has been 
properly classified. K.S.A. 79-1606(d) (hearing officer); K.S.A. 
79-1609 (Board of Tax Appeals).  

The County argues that this language describes the production 
of documents during discovery or the order of evidentiary produc-
tion during a hearing, not a burden of proof. But the County's po-
sition would have us ignore the plain language of the statute, 
which requires the appraiser "to demonstrate, by a preponderance 
of the evidence," that the classification was correct. K.S.A. 79-
1609. This provision establishes a quantum of proof—"prepon-
derance of the evidence"—and designates who bears the burden 
of proof during the proceedings—"the county appraiser." K.S.A. 
79-1609. In other words, this language evinces a legislative intent 
that the taxing authority must prove the correctness of its classifi-
cation. See In re Camp Timberlake, LLC, No. 111,273, 2015 WL 
249846, at *6-7 (Kan. App. 2015) (unpublished opinion) (in val-
uing land for tax purposes, K.S.A. 79-1609 requires county to 
prove land should be classified as commercial rather than agricul-
tural); see also Kansas Star Casino, 52 Kan. App. 2d at 67-68 (ap-
plying this analysis to fixture determination). The Board thus 
erred when it placed the burden on the Co-op—not the County—
to prove the equipment's status as personal property.  
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As the County points out, however, K.S.A. 79-1606(c) and 
K.S.A. 79-1609—which respectively assign the burden and quan-
tum of proof for classification proceedings before the hearing of-
ficer and the Board—do not directly resolve who bore the burden 
of proof when the Co-op petitioned for judicial review of the 
Board's decision before the district court. In 2021, the legislature 
amended K.S.A. 74-2426(c)(4)(B) to include the same language 
as K.S.A. 79-1606(c) and K.S.A. 79-1609, clarifying that the bur-
den of proof rests with the appraiser. L. 2021, ch. 58, § 4. But at 
the time the district court heard this case, K.S.A. 2016 Supp. 74-
2426 did not specifically indicate who bore the burden of proof 
when a petition for judicial review was filed with the district court, 
beyond describing the proceedings as a "trial de novo."  

We must therefore examine the statutes to determine who the 
legislature intended to bear the burden of proof during the trial 
before the district court. The County is correct that under the 
KJRA, the party challenging an agency's decision generally bears 
the burden of invalidating the agency action. K.S.A. 77-621(a)(1). 
Courts have applied this provision to decisions by the Board of 
Tax Appeals, concluding that the party challenging a Board deci-
sion bears the burden of proving its invalidity. See, e.g., Bicknell 
v. Kansas Dept. of Revenue, 315 Kan. 451, 468, 509 P.3d 1211 
(2022). In those cases, courts have found that the burden of proof 
remains with the challenger throughout the proceedings on appeal. 
509 P.3d at 1229. 

But while the KJRA contains this broad assignment of the bur-
den of proof, the legislature is free to depart from this default rule 
and assign the burden to a different party as it finds appropriate. 
See K.S.A. 77-621 (placing the burden on the party asserting in-
validity "[e]xcept to the extent [the KJRA] or another statute pro-
vides otherwise"). The district court found that this case involved 
one such legislative departure, concluding that K.S.A. 2016 Supp. 
74-2426(c)(4)(B)'s reference to a "trial de novo" continued to 
place the burden to prove the proper classification of the equip-
ment on the County—not the Co-op—since the County bore the 
initial burden of proof before the Board. We agree. 
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Kansas courts have long recognized that a trial de novo—

whether in an appeal from an agency determination or from a dif-
ferent court—requires "issues of both law and fact to be deter-
mined anew." Nurge v. University of Kansas Med. Center, 234 
Kan. 309, 317, 674 P.2d 459 (1983). And we have consistently 
found that the burden of proof in a trial de novo remains with the 
party who bore the burden in the underlying proceedings. See, 
e.g., State v. Legero, 278 Kan. 109, 114, 91 P.3d 1216 (2004) 
(government has the burden to prove defendant's guilt in a munic-
ipal case and in the appeal de novo to the district court); In re 
Park's Estate, 151 Kan. 447, 452, 99 P.2d 849 (1940) (adminis-
trator of the estate had burden to prove correctness of the estate 
accounting before the probate court and in a trial de novo to the 
district court); see also Janda v. Kansas Dept. of Revenue, No. 
118,677, 2018 WL 4263321, at *8 (Kan. App. 2018) (Atcheson, 
J., concurring) (noting that K.S.A. 2017 Supp. 8-1020, which gov-
erned appeals from driver's license suspensions, "does not recast 
the substantive issues or the burden of proof").  

Though the County cites numerous decisions in its brief where 
we have observed that the party challenging a Board decision must 
prove its invalidity, those cases are not analogous to the assign-
ment of burdens here. In other words, none involved a situation 
where the county appraiser—not the taxpayer—bore the initial 
burden before the Board, and the taxpayer exercised his or her 
right to a trial de novo before the district court. See, e.g., Bicknell, 
509 P.3d at 1229-30 (concluding that the taxpayer bore the burden 
to prove a change in domicile, both before the Board of Tax Ap-
peals and before the district court). Nor does the fact that the par-
ties in this case waived a new evidentiary hearing and proceeded 
on a written record somehow transfer the County's burden. See 
Frick v. City of Salina, 289 Kan. 1, 22-23, 208 P.3d 739 (2009) 
(trial de novo can be conducted on written record). 

The fact that the County would continue to bear the burden 
throughout these proceedings—before the hearing officer, the 
Board, and the district court—makes practical sense, as the district 
court judge in a trial de novo "stands in the shoes" of the previous 
decision maker. City of Shawnee v. Patch, 33 Kan. App. 2d 560, 
562, 105 P.3d 727 (2005). And it is consistent with our caselaw 
indicating that the same party should bear the burden of proof 
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throughout the proceedings. See Bicknell, 509 P.3d at 1229. Here, 
that means the district court stood in the position of the Board, 
where the County bore the burden to prove that the Co-op's vari-
ous pieces of equipment were taxable real estate. The district court 
correctly found that the County—not the Co-op—continued to 
bear the burden of proof before the district court to show the cor-
rectness of its taxing classification. 

 

2. The district court correctly concluded that the various 
pieces of equipment are not fixtures.  

 

Having determined that the district court correctly placed the 
burden of proof with the County to prove the various pieces of 
equipment were taxable fixtures, we turn to the substance of the 
court's analysis.  

Generally speaking, Kansas law exempts commercial and in-
dustrial machinery and equipment from property and ad valorem 
taxes. K.S.A. 79-223(b), (d)(2). This exemption does not extend, 
however, to real property. See K.S.A. 79-261. Real property in-
cludes land, buildings, and fixtures—personal property affixed to 
and considered part of the real estate. K.S.A. 79-102; see City of 
Wichita v. Denton, 296 Kan. 244, 258, 294 P.3d 207 (2013). There 
is no question that the Co-op's storage bins at its Gray County 
grain elevator were taxable real property. The central question 
here is whether the Co-op's various equipment that had been 
bolted to the bins were personal property exempt from taxation or 
had been permanently affixed to the realty (and thus were taxable).  

Kansas law has long employed a three-part test—codified by 
K.S.A. 79-261(b)—to determine whether equipment is a fixture. 
See In re Equalization Appeals of Total Petroleum, Inc., 28 Kan. 
App. 2d 295, 300, 16 P.3d 981 (2000). Under this test, machinery 
and equipment are taxable fixtures only if they (1) are annexed to 
real property; (2) are adapted to the use of and serve the real prop-
erty; and (3) were intended by the party attaching the equipment 
to be permanently affixed to the property. K.S.A. 79-
261(b)(2)(A)-(C). This test is fact-dependent, and all three ele-
ments must be met for equipment to be a fixture. K.S.A. 79-
261(b)(3). 
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The first element concerns how permanently the item is at-

tached to the real property. City of Wichita, 296 Kan. 244, Syl. ¶ 
2. Fixtures are generally more difficult to remove than personal 
property and may result in damage to the item or real property if 
removed. See Total Petroleum, 28 Kan. App. 2d at 300; In re 
Equalization Appeal of Coffeyville Resources Nitrogen Fertiliz-
ers, No. 117,045, 2018 WL 4655648, at *10-11 (Kan. App. 2018) 
(unpublished opinion) (assets that were readily removable were 
not fixtures). The second element addresses an item's use and pur-
pose in relation to the real property. See K.S.A. 79-261(b)(2)(B); 
In re Equalization Appeal of Prairie Tree, No. 117,891, 2019 WL 
493062, at *8 (Kan. App. 2019) (unpublished opinion) (evidence 
that item improves real property indicative of fixture); see also 
Coffeyville Resources, 2018 WL 4655648, at *11 (looking at 
whether item is adapted to and benefits real property, rather than 
another interest). And the third element assesses the party's intent 
at the time the item was affixed. See Total Petroleum, 28 Kan. 
App. 2d at 301. To ascertain this intent, courts examine various 
considerations, such as the nature of the equipment, how it was 
annexed, the purpose of the annexation, and the annexing party's 
relation and situation. K.S.A. 79-261(b)(2)(C). 

As this summary indicates, the analysis of whether an item is 
a fixture requires courts to make factual findings and then draw 
legal conclusions based on those facts. City of Wichita v. Eisen-
ring, 269 Kan. 767, 783, 7 P.3d 1248 (2000). We defer to the dis-
trict court's factual findings if they are supported by substantial 
competent evidence, viewing the evidence in the light most favor-
able to the prevailing party without reweighing the evidence. In re 
Estate of Moore, 310 Kan. 557, 566, 448 P.3d 425 (2019). But see 
Telegram Publishing Co. v. Kansas Dept. of Transportation, 275 
Kan. 779, 784, 69 P.3d 578 (2003) (when controlling facts are 
based solely on written evidence, court reviews facts de novo). 
We exercise unlimited review over a district court's legal conclu-
sions. See State v. Dooley, 313 Kan. 815, 819, 491 P.3d 1250 
(2021).  

In this case, the district court found the equipment met the an-
nexation and adaptation requirements of the fixture test, but it con-
cluded that the County had not shown that the Co-op intended for 
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the equipment to be permanently affixed to its bins. The court ex-
plained that even though the equipment was designed to be remov-
able, the Co-op had fastened the various pieces to the storage bins 
with bolts. And the court found that the equipment was adapted to 
the use of processing grain in the bins. But it concluded the Co-op 
had not intended to permanently affix the equipment; the equip-
ment was not unique to these storage bins, could be easily re-
moved and installed on other bins, removal would not damage the 
bins, and the equipment was attached to process grain—not to 
simply store it, as the bins do. Because the Co-op did not intend 
for the equipment to be affixed to the storage bins, the court found 
the County had erred when it classified the various equipment as 
taxable fixtures. 

The parties' briefs, taken together, now challenge the district 
court's analysis of all three fixture elements. The Co-op contends 
in its cross-appeal that though the district court's ultimate conclu-
sion was correct, it erred when it found the equipment was at-
tached to the bins or adapted to their use. And the County asserts 
that the evidence as a whole showed that the Co-op intended to 
annex the equipment to the bins; although the Co-op may decide 
to replace the equipment, the evidence suggested the Co-op in-
tended to keep the equipment in place until it wore out or required 
an upgrade.  

We need not examine each of these elements in detail, how-
ever, because we agree with the Co-op that the various pieces of 
equipment are not fixtures, as they were not sufficiently annexed 
to the storage bins. For annexation, courts look to "the degree of 
permanency with which the property is attached to the realty." 
City of Wichita, 296 Kan. at 258. This requires examining various 
details surrounding an item's physical attachment and removabil-
ity. See Total Petroleum, 28 Kan. App. 2d at 300. A readily re-
placeable item is less likely to be annexed. Coffeyville Resources, 
2018 WL 4655648, at *10. In Total Petroleum, the panel found 
that refinery tanks were annexed because of their large size and 
weight, they had to be constructed on-site, parts were welded to-
gether and built into the ground, and removal would require cut-
ting them down piece-by-piece. 28 Kan. App. 2d at 300.  
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In contrast, another panel found that a metal building was not 

annexed when, although it was attached to a concrete slab by 
metal bolts, removal would simply require detaching the bolts and 
would not damage the realty. Stalcup v. Detrich, 27 Kan. App. 2d 
880, 886-87, 10 P.3d 3 (2000). And with little discussion of an-
nexation, our Supreme Court found a billboard was not a fixture 
despite being attached to a concrete foundation for 20 years be-
cause the evidence that the billboard was intended to be removable 
was "undisputed and overwhelming." City of Wichita, 296 Kan. at 
259.  

Applying these principles here demonstrates that the various 
equipment is more akin to the removable property we examined 
in Stalcup than the permanently annexed tanks discussed in Total 
Petroleum. It is true that the equipment is large and bolted to the 
storage bins, as the district court indicated. But the undisputed ev-
idence also showed that the equipment could be easily removed, 
and removal would not damage the bins. No evidence indicates 
that removal would be unduly complicated or costly. See Total 
Petroleum, 28 Kan. App. 2d at 301 (finding "exceedingly labori-
ous and complicated" task of removing property indicated prop-
erty was a fixture). And Kemmerer stated that similar pieces of 
equipment had been removed and placed on different bins, indi-
cating that doing so is feasible. See Coffeyville Resources, 2018 
WL 4655648, at *10-11 (readily movable assets not fixtures).  

Since the equipment was not attached—or affixed—to the real 
estate with the requisite degree of permanency, it cannot be clas-
sified as a fixture. K.S.A. 79-261(b)(3). We therefore need not 
consider the questions of the equipment's adaptation and the Co-
op's intent. We note, however, that the district court found the 
same removability aspects of the equipment that we find disposi-
tive in our review of the annexation element also demonstrated 
that the Co-op did not intend the items to be permanently affixed 
to the storage bins. We find this analysis persuasive. See Coffey-
ville Resources, 2018 WL 4655648, at *13 (intent can be deter-
mined from the circumstances surrounding the installation of the 
item and the "'structure and mode'" of annexation). 

The evidence before the district court showed that the various 
pieces of equipment were not permanently annexed to the storage 
bins. Based on this record, the County did not prove that the pieces 



VOL. 62  COURT OF APPEALS OF KANSAS 405 
 

Dodge City Cooperative Exchange v. Board of Gray County Comm'rs 
 
of equipment were fixtures. Thus, the district court properly re-
versed the Board's decision upholding the County's contrary clas-
sification. We affirm the district court's conclusion and its order 
that the County refund the ad valorem taxes levied against those 
items for the 2013 and 2014 tax years. 
 

3. The district court erred when it included in its refund or-
der tax years beyond 2013 and 2014. 
 

In its final claim on appeal, the County asserts the district 
court exceeded its authority by ordering the County to refund any 
taxes collected based on the equipment beyond the 2014 tax year. 
The Co-op agrees because it only challenged assessments from the 
2013 and 2014 tax years.  

Because taxes are levied annually, a taxpayer may only chal-
lenge a taxing decision once the tax has been imposed. See K.S.A. 
2021 Supp. 79-1460; KNEA v. State, 305 Kan. 739, 743, 746-48, 
387 P.3d 795 (2017) (standing and ripeness, both elements of sub-
ject matter jurisdiction, require an injury that is concrete). But be-
fore challenging a taxing decision, a taxpayer must exhaust avail-
able administrative remedies. See Dean v. State, 250 Kan. 417, 
420-21, 826 P.2d 1372 (1992); see also K.S.A. 2021 Supp. 79-
1448 (informal meeting is condition precedent to appeal to hear-
ing panel). 

Here, the Co-op challenged only its 2013 and 2014 tax assess-
ments. When the Board considered the Co-op's appeal in 2015, the 
Co-op could not challenge assessments in future years. Accord 
Shipe v. Public Wholesale Water Supply Dist. No. 25, 289 Kan. 
160, Syl. ¶ 8, 210 P.3d 105 (2009) (courts cannot engage in prem-
ature adjudication of questions that have yet to take shape). And 
no evidence shows the Co-op attempted to challenge future as-
sessments, when they were made, by exhausting its administrative 
remedies. Because no evidence indicates the Co-op challenged or 
took the steps to challenge those future assessments, the district 
court erred by ordering the County to refund taxes collected after 
the 2014 tax year. We thus vacate that portion of its order. 

 

Affirmed in part and vacated in part. 
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SYLLABUS BY THE COURT 

 
1. KANSAS OPEN RECORDS ACT—Public Policy That Public Records 

Are Open for Public Inspection—Exceptions under Act. The public policy 
of the State of Kansas expressed in the Kansas Open Records Act, K.S.A. 
45-215 et seq., is that public records shall be open for public inspection by 
any person unless the records are within one of the exceptions created in the 
Act. The Act is to be liberally construed and applied in order to promote the 
policy of openness. K.S.A. 45-216(a). 

 
2. SAME—Requirement of State Agencies to Maintain Register for Public In-

formation. State agencies are required to maintain a register, open to the 
public, that describes the information that the agency maintains on com-
puter facilities, and the form in which the information can be made available 
using existing computer programs. K.S.A. 2020 Supp. 45-221(a)(16). 

 
3. SAME—Statutory Definition of Public Records. Public records include any 

recorded information, regardless of form, characteristics, or location, which 
is made, maintained, or kept by or is in the possession of any public agency. 
K.S.A. 2020 Supp. 45-217(g)(1)(A). 

 
4. SAME—Enforcement of Kansas Open Records Act under Statute. The Kan-

sas Open Records Act may be enforced by injunction, mandamus, declara-
tory judgment, or other appropriate order. K.S.A. 2020 Supp. 45-222(a). 

 
5. SAME—Reasonable Fees for Copies of Records Furnished by Public 

Agencies—Limitation. A public agency can ask for reasonable fees for 
providing access to or furnishing copies of public records. The fees for cop-
ies of records shall not exceed the actual cost of furnishing copies, including 
the cost of staff time required to make the information available. K.S.A. 
2020 Supp. 45-219(c)(1). The fees for providing access to records main-
tained on computer facilities shall include only the cost of any computer 
services including staff time required. K.S.A. 2020 Supp. 45-219(c)(2). 

 
Appeal from Shawnee District Court; TERESA L. WATSON, judge. Opinion 

filed July 22, 2022. Reversed and remanded with directions. 
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Teresa A. Woody, of Kansas Appleseed Center for Law and Justice, Inc., of 
Lawrence, for amicus curiae Kansas Appleseed Center for Law and Justice, Inc.  

 

Before ARNOLD-BURGER, C.J., HILL and COBLE, JJ. 
 

HILL, J.:  Public records in Kansas are held in trust for the pub-
lic by our elected officials and state agencies. By law, under the 
Kansas Open Records Act, those records must remain open and 
accessible for the use of the public. A deliberate action taken by a 
public official that denies reasonable access to public records vi-
olates the Act. The Secretary of State here directed his computer 
software vendor to turn off a computer report feature called the 
provisional ballot detail report. That report had, in previous litiga-
tion between these parties, been held by the district court to be a 
public record. By turning off the report capability, the Secretary 
denied reasonable public access to that public record and the in-
formation within it. That action—choosing to conceal rather than 
reveal public records—violates KORA. We must reverse the dis-
trict court's ruling to the contrary.  

 

These parties have battled over public records before.  
 

Davis Hammet appeals a district court's grant of summary 
judgment to the Secretary of State, Scott Schwab, and the denial 
of Hammet's motion for summary judgment. We have gleaned 
these facts from the competing motions filed in district court. We 
focus on one computer-generated report:  the provisional ballot 
detail report.  

Whenever a voter casts a provisional ballot in any Kansas 
election, local election officials usually note this fact, along with 
other details, and transmit that information to the office of the Sec-
retary via computer software used in all elections. This software 
is called the Election Voter Information System, often called 
ELVIS. ELVIS is the statewide voter registration database for the 
State of Kansas and is maintained by the Secretary's office. This 
software is owned by Election Systems and Software, and the Sec-
retary contracts with the company to run and maintain ELVIS. The 
provisional ballot detail report is one of many reports ELVIS can 
generate. 



408 COURT OF APPEALS OF KANSAS  VOL. 62 
  

Hammet v. Schwab 

 
That report accumulates the information contained in the pro-

visional ballot data received by ELVIS. To be clear about the 
source of this data, county election officials input the data for their 
counties and send it to the Office of the Secretary via ELVIS. No 
one in the Secretary's office inputs, modifies, or deletes the infor-
mation that county officials enter into ELVIS. Counties are not 
legally required to keep track of provisional ballot information, 
but many do. The counties that do track it will input the data at 
different times and in different manners.  

This provisional ballot data is perishable. It is not permanently 
stored anywhere. With each election cycle, new data replaces the 
old data. Thus, the data displayed in a provisional ballot detail re-
port depends on when it is generated in relation to a particular 
election. Each election will produce different data.  

The subject of this case is Hammet's KORA request to the 
Secretary for a provisional ballot detail report. Hammet is the 
founder of Loud Light, an organization that works to promote 
civic participation among young people and mobilize underrepre-
sented Kansas communities. Hammet and Loud Light use the pro-
visional ballot detail report to identify individuals who cast provi-
sional ballots and help them cure the deficiencies in their ballots 
to ensure that their vote is counted. They also use the report to 
conduct election research so they can inform the public and advise 
state and local officials how policies and laws impact voters.  

 

In their first lawsuit, the district court ordered the Secretary to 
print the report. 

 

This case is not the first time Hammet has requested the re-
port. In September 2019, Hammet made a KORA request for the 
2018 general election provisional ballot detail report. After the 
Secretary denied his request, Hammet sued the Secretary in June 
2020. During that lawsuit, Hammet announced that he would seek 
the same report for the 2020 primary and general elections. The 
Secretary resisted the request, arguing that the report contained 
confidential information and that it was not a public record subject 
to a KORA request.  

The district court resolved the dispute a month later by order-
ing the Secretary to produce the 2018 report, after ruling the report 
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was a public record under KORA and not subject to any excep-
tions. The Secretary had claimed that until Hammet made his Sep-
tember 2019 request, he did not know that ELVIS was pro-
grammed to create a provisional ballot detail report. The report 
was disclosed at no extra cost to Hammet. There was no appeal of 
that district court's ruling, decision, or order.  

After that, Hammet requested updated provisional ballot de-
tail reports for the 2020 primary election on August 4, 2020, and 
August 11, 2020. The Secretary fulfilled both requests at no 
charge.  

But two days later, on August 13, 2020, the Secretary asked 
ES&S, the software vendor, to remove his office's access to the 
provisional ballot detail report feature. This software change was 
not implemented immediately, so when Hammet requested an-
other provisional ballot detail report for the 2020 primary election 
on September 9, 2020, the Secretary provided a copy of the report 
the same day, again at no charge.  

Finally, on September 13, 2020, ES&S turned off the provi-
sional ballot detail report option from the ELVIS system in the 
Secretary's office, at the direction of the Secretary. This change 
was not the result from a software upgrade nor any malfunction in 
the software. The data remained in ELVIS, but the report could no 
longer be produced easily without the appropriate software com-
mands.  
 

This time, the Secretary denied Hammet access to the report.  
 

Hammet's next KORA request for a provisional ballot detail 
report for the 2020 primary election—the request that is the basis 
of this lawsuit—was made on October 6, 2020. Hammet and the 
Secretary exchanged several emails over the course of the next 
week.  

At first, the Secretary said it sent Hammet's request to the elec-
tions division to run the report. After that, he said that his office 
could no longer ask for the provisional ballot detail report. The 
Secretary suggested that Hammet could request the reports from 
all 105 counties since they still had access to the feature that would 
generate reports. The county reports would be limited to each 
county's information.  
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Hammet and the Secretary continued to communicate about 

Hammet's record request. Hammet clarified that his request was 
not limited to the provisional ballot detail report, but more gener-
ally for the provisional ballot data related to the 2020 primary 
election. Hammet suggested that the Secretary could accomplish 
this by restoring the provisional ballot detail report feature, creat-
ing a custom report, or, as a last resort, by pulling each individual 
voter file.  

The parties have stipulated that the Secretary could ask ES&S 
to simply restore the Secretary's ability to create a provisional bal-
lot detail report. In other words, turn back on the report feature. 

Rather than restore the feature, the Secretary had a different 
idea. Hammet could, instead, pay ES&S to gather the data. The 
company would require a data specialist to write a script to pull 
the data. The job would take about three hours at a contractual rate 
of $174 per hour. ES&S could not say when the data specialist 
could begin the job because the 2020 election was creating an un-
predictable workflow. The Secretary told Hammet that he would 
need to pay $522 before the Secretary would ask ES&S to begin 
the job. The Secretary did not ask for prepayment for the time his 
employees would expend to honor Hammet's request. 

The Secretary's idea was for Hammet to pay $522 for a report 
that Hammet had received before at no charge.  

This suggestion was not agreeable to Hammet. He believed 
that waiting for ES&S to pull the data would make him lose access 
to the data. The provisional ballot data for the primary election 
would be cleared so county officials could begin to input provi-
sional ballot data for the general election. So Hammet decided to 
send individual KORA requests to each county asking for the pro-
visional ballot detail reports. Only 13 counties complied with his 
request before the canvass. Hammet did not obtain the data he 
wanted before the general election.  

Hammet sued the Secretary a second time. Once again he was 
seeking the same report that he had received in his prior lawsuit. 
The district court decided the matter on competing motions for 
summary judgment. In support of his motion for summary judg-
ment in district court, Hammet included an email from a county 
clerk in which the clerk claimed that they were advised at a state-
wide conference not to respond to Hammet's KORA request until 
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"the Mandated State Requirements that are placed on the election 
officer has been completed." The Secretary denied that it in-
structed counties to delay their responses to Hammet's KORA re-
quests but asserted that the facts were not material and thus the 
dispute should not preclude summary judgment. The district court 
held that the provisional ballot detail report ceased being a public 
record subject to KORA when ES&S removed the Secretary's 
ability to produce the report. While the court found it understand-
able that Hammet questioned the Secretary's motives, it stated that 
the Secretary's motives were immaterial to the legal questions pre-
sented in the parties' motions for summary judgment.  

 

The Kansas Open Records Act controls this appeal. 
 

The Act is found at K.S.A. 45-215 et seq., Kansas Open Rec-
ords Act. KORA defines public records, establishes the public pol-
icy that the Legislature intends to promote through KORA's en-
forcement, and creates ways to enforce its provisions. KORA also 
creates procedures on how requests for public records are to be 
processed. All of those procedures are to be guided by reasonable-
ness. There are several parts of KORA that are pertinent.  

The Act defines public records—what is open and what is 
not—and chisels out a broad statement of public policy. This 
stated policy provides a context for how courts, public officials, 
state agencies, and the public should interpret this Act. The policy 
is one of openness. Found in K.S.A. 45-216(a), the statute says:  

 
"It is declared to be the public policy of the state that public records shall 

be open for public inspection by any person unless otherwise provided by this 
act, and this act shall be liberally construed and applied to promote such policy."  

 

This policy means that public officials and agencies must re-
veal public records and not conceal them, unless there is a legal 
reason that prevents disclosure of the information.  

And there are many records that are not open to the public. 
For example, there are 55 types of records mentioned in K.S.A. 
2020 Supp. 45-221 that are not open and are not subject to a 
KORA request. But those records can be disclosed at the discre-
tion of the records custodian. Our Supreme Court has cautioned, 
however, that these "exceptions are to be narrowly interpreted," 
and the burden of proving that an exception applies is on the 
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agency opposing disclosure. Data Tree v. Meek, 279 Kan. 445, 
454-55, 109 P.3d 1226 (2005). This interpretation by the court 
promotes the stated policy of openness. But one of those excep-
tions requires some elaboration.  

That exception is computer software programs. A public 
agency need not disclose software programs for electronic data 
processing and any accompanying documentation. K.S.A. 2020 
Supp. 45-221(a)(16). We take this to mean that, for example, the 
software code that creates ELVIS itself is not subject to a KORA 
request. But even though an agency need not provide the actual 
software programs to fulfill a KORA request, state agencies are 
required to "maintain a register, open to the public, that describes:  
(A) The information that the agency maintains on computer facil-
ities; and (B) the form in which the information can be made avail-
able using existing computer programs." K.S.A. 2020 Supp. 45-
221(a)(16). 

The parties here agree that none of those 55 exceptions apply 
here.  

KORA broadly defines public records. They are more than 
paper and ink pages shoved into file folders or heavy old bound 
volumes hoisted onto roller shelves. The definition of public rec-
ord includes, "any recorded information, regardless of form, char-
acteristics or location, which is made, maintained or kept by or is 
in the possession of . . . [a]ny public agency." K.S.A. 2020 Supp. 
45-217(g)(1)(A). In our view, this definition includes the data that 
is encoded in the ELVIS software.  

Finally, KORA is to be enforced by the Kansas courts. District 
courts have jurisdiction to enforce KORA "by injunction, manda-
mus, declaratory judgment or other appropriate order." K.S.A. 
2020 Supp. 45-222(a). A district court may also award attorney 
fees if it finds that an "agency's denial of access to the public rec-
ord was not in good faith and without a reasonable basis in fact or 
law." K.S.A. 2020 Supp. 45-222(d). Civil penalties may be as-
sessed against a public agency according to K.S.A. 2020 Supp. 
45-223 for knowingly violating the Act or not intentionally fur-
nishing the information as required by KORA. The Legislature 
means what it says:  open records in Kansas are to remain open.  
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We must approach these summary judgment motions just as the 
district court did.  
 

The district court entered judgment based on competing mo-
tions for summary judgment. It granted one and denied the other. 
We are not bound by that legal judgment. We are in the same po-
sition as the district court. Our standard of review for summary 
judgment is often mentioned and well-established:  

 
"Appellate courts apply the same rules [as the district court] and, where they find 
reasonable minds could differ as to the conclusions drawn from the evidence, 
summary judgment is inappropriate. Appellate review of the legal effect of un-
disputed facts is de novo." GFTLenexa, LLC v. City of Lenexa, 310 Kan. 976, 
982, 453 P.3d 304 (2019).  
 

Therefore, we must consider both Hammet's and the Secretary's 
motions for summary judgment anew.  

We have two questions to answer in this appeal. First, did the 
Secretary violate KORA when he directed ES&S to turn off the 
provisional ballot report feature? Second, did the $522 fee charged 
by the Secretary violate KORA because it was excessive? The an-
swer to both questions is yes.  

The history between these parties creates a context that guides 
our decision. Actions are usually legally significant. The Secre-
tary, at first, refused to provide the provisional ballot detail report 
and fought it out with Hammet in district court to prevent its dis-
closure. When the district court ordered him to produce the report, 
ruling that it was an open record, the Secretary did not appeal that 
ruling. Instead, the Secretary criticized the district court's deci-
sion, stating in part that "'[t]he Kansas Judiciary, once again, paid 
disrespect to the intent of policy.'"  

A few days later, knowing that Hammet intended to submit 
another KORA request for the most recent provisional ballot de-
tail report, the Secretary asked ES&S to remove access to the soft-
ware commands that creates the report. Naturally, the software 
company complied with the wishes of its client and turned off the 
feature.  

There is nothing in this record that suggests this request to turn 
off the report feature was made to improve ELVIS. There is no 
record that this feature deletion would decrease the expenses of 
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the Secretary's office. Turning off this feature is not an advanced 
process. Simply put, the Secretary did not want it.  

In fact, the Secretary has never really offered a reason why, a 
few days after he lost in court on the first report request, he di-
rected ES&S to turn off the report feature. Instead, he argues in 
his brief that this is a discretionary management decision that bal-
ances access of the public with the burdens of a KORA request. 
In his view, KORA requests should not hold the Secretary hos-
tage. He contends that his motivation to delete the feature is irrel-
evant because the report software commands are "a functionality" 
and the function is not a public record.  

None of these arguments are persuasive. It is true that, as 
someone who holds public office, the Secretary does enjoy discre-
tion in how to run that office. Sound discretion implies that one 
who exercises that discretion has a good reason for choosing one 
action over another, or for refraining from one action or another. 
We have never been given the Secretary's reason for turning off 
the report feature. How can we say, then, that he has exercised 
sound discretion? We do know that official discretion does not 
grant the Secretary the right to violate KORA. See K.S.A. 45-218. 
Deliberate actions have consequences. Public officials must also 
respect the public policy formulated by the Legislature.  

Nor can we see how this KORA request held the Secretary 
hostage, when all it required was for one of his employees to push 
a button on the computer. Several such reports were previously 
provided by his office to Hammet with apparent ease and at no 
additional expense to Hammet. The only difference between those 
earlier requests and this request was the Secretary making the re-
port inaccessible to his office and the public by turning the report 
feature off. We see no evidence that this KORA request placed an 
onerous burden on the Secretary's office. Any burden here is self-
imposed and does not arise from the KORA request.  

This report feature may have been of no use to the Secretary 
but it was useful to Hammet and the public. And that is the point 
of open public records. Public access is the rule, not the exception.  

In passing, we must comment on a case both parties cite, Roe 
v. Phillips County Hospital, No. 122,810, 2022 WL 414402 (Kan. 
App. 2022) (unpublished opinion), rev. granted 315 Kan. 969 
(2022), but it does not help our analysis. In Roe, a panel of our 
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court reversed a district court order requiring the hospital to pro-
vide some electronic public hospital records in the format of the 
requester's choice. 2022 WL 414402, at *1. That is factually dif-
ferent than this case. In Roe, the hospital would provide the rec-
ords in a format of the hospital's choosing. Here, the Secretary was 
not going to provide the provisional ballot detail report at all, even 
though he could ask ES&S to simply restore the report function. 

Turning to the suggested "functionality exception" to KORA, 
as created by the district court here, we note that what once was a 
public record—the provisional ballot detail report—as ruled by 
the district court in the parties' first lawsuit, has now been trans-
formed in that same court a few months later into a mere "func-
tionality." Charmed by the Secretary's argument, the district court 
has now ruled that the report is not a public record subject to 
KORA disclosure. What has happened to cause this transfor-
mation? There has been only one change that we can see:  the Sec-
retary turned the report feature off.  

In a strained analysis, the district court began by determining 
what information was "recorded information" and thus a public 
record subject to disclosure under KORA. The court noted that 
"[t]he data regarding provisional ballots input into ELVIS by the 
various county election officials is recorded information." In other 
words, the raw data is the only public record.  

But then the district court held that the statewide provisional 
ballot detail report was merely a functionality, describing it as "the 
result of a set of computer programming commands that can be 
removed from or added back to ELVIS" and "a way of packaging 
data that may exist in the ELVIS database with proper program-
ming." The court found that the provisional ballot detail report be-
came "'recorded information' only if [it was] generated by the use 
of a computer program." Only when it is generated can the report 
be considered a public record.  

With these comments, the district court erroneously tried to 
create a "functionality exception" to KORA. In other words, the 
data are the public record but the tools to make sense of that data 
are not a public record. The district court's ruling allows a public 
official to say to a KORA requester, "You can have the data be-
cause that is recorded information but we are not going to find it 
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for you because our office cannot access that 'functionality' of the 
computer and therefore this is not subject to KORA." That ruling 
nullifies KORA in this age of computer records. 

We see no functionality exception to KORA. In truth, we cat-
egorically disagree with the district court's holding to the contrary. 
That ruling would allow all computer records of public infor-
mation to become inaccessible through the simple manipulation 
of what the computer system is asked to do. If we hold that the 
recorded information of public records is limited to just the data 
that is collected and not the programs that make it useful, there is 
no other means to access that data—that public record—other than 
the computer's software. That effectively seals computer records.   

We acknowledge that the binary code—that series of zeros 
and ones—that make up the memories stored in a computer are 
recorded information, but that information is useless in that form. 
The fallacy in the district court's ruling is that it makes the rec-
orded information accessible only to the government if the agency 
deliberately will not use its computer to make that public record 
accessible to the public. The public cannot reach into ELVIS's 
computer memories and scoop out handfuls of zeros and ones and 
thus have access to what KORA says it has a right to. Computers 
require software commands that render the data contained within 
them usable. This provisional ballot detailed report is generated 
from such a computer command. That report feature of ELVIS is 
a public record, too. It is subject to a KORA request. Just because 
a public record must be generated by a report function, that does 
not remove that record from the purview of KORA.  

When the district court ruled in the first case that the report 
was a public record, it was right. The data were rendered into us-
able form—the provisional ballot detail report.  

It is not as if Hammet is forcing the Secretary to create a new 
software feature to generate and have access to this report. This is 
a case in which the Secretary deliberately had the software 
changed so that Hammet, or anyone else in the public, had no ac-
cess to the report. That denial of access violates the spirit of 
KORA as expressed in K.S.A. 45-216 that says that public records 
must be open for inspection to any person. A person cannot in-
spect public records stored in a computer without the appropriate 



VOL. 62  COURT OF APPEALS OF KANSAS 417 
 

Hammet v. Schwab 
 
software. Deliberately removing that software capability renders 
the records unopen for inspection and violates KORA.  

Hammet is entitled to summary judgment on this point.  
 

The fee the Secretary wanted to charge is unreasonable.  
 

The second issue Hammet raises is whether the district court 
erred in holding that the Secretary requested a reasonable fee for 
the provisional ballot data report. He argues that the fee is unrea-
sonable because the Secretary imposed it with the intent to dis-
courage Hammet from following through with his KORA request. 
Hammet also argues that it is unreasonable for the Secretary to 
charge $522 for the report when the Secretary could simply restore 
its access to the provisional ballot detail report. We find Hammet's 
argument persuasive. From the record, it appears the report feature 
still exists in ELVIS and the Secretary can ask ES&S for access 
to it. The Secretary's claim that he no longer can produce the data 
to generate a report is disingenuous. 

KORA allows public agencies to "prescribe reasonable fees 
for providing access to or furnishing copies of public records," 
subject to certain rules. K.S.A. 2020 Supp. 45-219(c). The fees for 
copies of records "shall not exceed the actual cost of furnishing 
copies, including the cost of staff time required to make the infor-
mation available." K.S.A. 2020 Supp. 45-219(c)(1). The fees for 
providing access to records maintained on computer facilities 
"shall include only the cost of any computer services, including 
staff time required." K.S.A. 2020 Supp. 45-219(c)(2). 

The Secretary's three arguments on this issue are unconvinc-
ing. First, he argues that any report generated by ES&S would not 
be a public record. The definition of "public agency" in K.S.A. 
2020 Supp. 45-217(f)(2)(A) does not include "[a]ny entity solely 
by reason of payment from public funds for property, goods or 
services of such entity." The Secretary asserts that he lacked the 
capability to provide the information Hammet requested and, be-
cause the Secretary had to contact a private agency to produce the 
requested information, the fee for the production of the report is 
not subject to KORA.  

The problem with this argument is that the Secretary does pos-
sess the requested public record—the provisional ballot data. Just 
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because the Secretary had to contact a third party to produce the 
public record in response to Hammet's KORA request does not 
mean that the production of the public record is removed from 
KORA's requirement that an agency prescribe reasonable fees for 
providing access to those records.  

The Secretary compares this situation to  
 

"a hypothetical KORA request to the Secretary for access to a historic book, to 
which the Secretary responds that it no longer has possession of the book but 
could obtain it for the requester from a specialty book seller, if the requester 
reimbursed the Secretary for the out-of-pocket cost."  

 

This is a false analogy. In this case, the Secretary does possess the 
"book"—the provisional ballot data—that Hammet requested.  

Second, the Secretary argues that the fees it proposed for ac-
cess to the data were reasonable and less than the actual cost the 
Secretary would face in fulfilling Hammet's KORA request. This 
was because the fees did not include the cost of agency staff time, 
but only included ES&S's quoted fee. The Secretary stresses that 
agencies may recoup the actual costs of fulfilling KORA requests. 
But again, this argument fails because the record shows that it 
would cost the Secretary little to nothing to ask ES&S to restore 
the report feature and thus have access to the data.  

Third, the Secretary notes that Hammet could have sought the 
information from an alternative source—the counties. Each 
county had the ability to generate a provisional ballot detail report. 
The Kansas Supreme Court has already rejected the argument and 
held that there is no "provision or exemption in KORA allowing 
a public agency to refuse to produce records because such records 
are available from another or a more 'appropriate' source." Wichita 
Eagle & Beacon Pub. Co. v. Simmons, 274 Kan. 194, 222, 50 P.3d 
66 (2002). The Secretary's argument also ignores the practical re-
ality that requesting a report from each county is much more on-
erous than requesting a single report from the State. Hammet's ex-
perience with such an endeavor failed.  

The Secretary also states that it was "above and beyond its 
statutory duty" to ask ES&S if it could generate the requested in-
formation. While a "custodian may refuse to provide access to a 
public record, or to permit inspection, if a request places an unrea-
sonable burden in producing public records," there is no indication 
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in the record that contacting ES&S imposed an unreasonable bur-
den on the Secretary. See K.S.A. 45-218(e). Many public agencies 
may use third-party software to maintain public records. Allowing 
public agencies to decline KORA requests because they need not 
work with the companies they have hired to maintain the records 
software is not supported by the language or spirit of KORA.  

The Secretary "admits that he could simply ask ES&S to re-
store the statewide provisional ballot detail report functionality, 
but he has not done so." In light of that, we hold that it is not rea-
sonable to charge a fee of $522 when the Secretary could provide 
the report for no cost. We limit this analysis to the unique facts 
here where the report feature  already existed and the Secretary 
had it removed. This is not a case in which Hammet is asking for 
the creation of a new software feature.  

 

Our ruling 
 

What can be turned off can be turned on. When the Secretary 
directed ES&S to turn off the computer feature that generates the 
provisional ballot detail report—a report correctly declared to be 
a public record—he denied reasonable public access to that public 
record. That denial of public inspection of a public record violates 
the Kansas Open Records Act. The Secretary cannot now charge 
a fee for this report in conformity with his prior actions simply 
because he had the report feature turned off. Under the circum-
stances presented here, where several reports have been given to 
Hammet at no charge, to charge a fee now would be unreasonable.  

 

We therefore reverse the district court's grant of summary 
judgment to the Secretary and its denial of Hammet's motion for 
summary judgment. We remand to the district court with direc-
tions to enter judgment for Hammet over the Secretary. We direct 
the court to order the Secretary to restore the provisional ballot 
detail report feature to ELVIS so the public can have access to that 
public record.  

 

Reversed and remanded with directions.  
 



420 COURT OF APPEALS OF KANSAS  VOL. 62 
  

State v. Wallace 

 
No. 123,763            

STATE OF KANSAS, Appellee, v. JUSTIN WAYNE WALLACE,  
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SYLLABUS BY THE COURT 

 
1. CRIMINAL LAW—No Requirement to Inform Defendant Entering Guilty 

or Nolo Contendere Plea of Collateral Consequences. Neither due process 
nor K.S.A. 2021 Supp. 22-3210(a) require the district court to inform de-
fendants of the collateral consequences of entering a guilty or nolo conten-
dere plea to a felony.  

 
2. SAME—Plea of Guilty or Nolo Contendere to Felony—Loss of Right to 

Vote Is Collateral Consequence. The potential loss of the right to vote is a 
collateral consequence of entering a guilty or nolo contendere plea to a fel-
ony. 

 
3. SAME—Plea of Guilty or Nolo Contendere to Felony—Loss of Ability to 

Possess Firearm Is Collateral Consequence. The potential loss of the ability 
to possess a firearm is a collateral consequence of entering a guilty or nolo 
contendere plea to a felony.  
 
Appeal from Morris District Court; MICHAEL F. POWERS, judge. Opinion 

filed August 19, 2022. Affirmed. 
  
Jennifer C. Bates, of Kansas Appellate Defender Office, for appellant. 
 
Laura E. Viar, county attorney, and Derek Schmidt, attorney general, for 

appellee. 
 

Before MALONE, P.J., SCHROEDER and HURST, JJ. 
 

HURST, J.:  Justin Wayne Wallace pled nolo contendere to fel-
ony criminal threat, misdemeanor battery, and misdemeanor crim-
inal damage to property related to an incident in November 2019. 
Before sentencing, Wallace moved to withdraw his plea—the dis-
trict court denied the motion for lack of good cause. Wallace ap-
peals, arguing that his pleas were not fairly or understandingly 
made because the district court failed to inform him that his felony 
plea would limit his ability to possess firearms and vote. However, 
the deprivation of the right to possess a firearm or the right to vote 
are collateral consequences of Wallace's felony nolo contendere 
plea—not direct consequences—as such, the district court was not 
required to inform Wallace of these collateral consequences. As 
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Wallace alleges no other error, this court affirms the district 
court's denial of Wallace's motion to withdraw his pleas. 
 

FACTUAL AND PROCEDURAL BACKGROUND 
 

In December 2019, the State charged Wallace with felony bur-
glary, felony aggravated battery, felony criminal damage to prop-
erty, and felony criminal threat for an incident at an apartment in 
late November 2019. Wallace entered into a plea agreement under 
which the State agreed to dismiss the burglary charge and amend 
the felony aggravated battery and criminal damage to property 
charges to misdemeanors if Wallace entered nolo contendere pleas 
to the felony criminal threat, misdemeanor battery, and misde-
meanor criminal damage to property charges.  

Before accepting Wallace's pleas the district court asked if he 
understood the charges, to which Wallace agreed he did. The court 
then explained that Wallace had a right to a speedy trial and that 
he could change his mind about his pleas and proceed to trial any 
time before the court accepted the pleas—but explained that once 
the court accepted his pleas, Wallace's ability to withdraw would 
not be "a sure thing, like it would be today." The court then ex-
plained the trial rights Wallace would be waiving by entering a 
plea together with waiving his right to any defenses to the charges 
he pled to. Wallace confirmed he had no questions about his trial 
rights, and that he understood by entering a plea he would be giv-
ing up his right to a trial.  

The court explained Wallace's charges and the possible sen-
tences for each. Wallace confirmed he understood and did not 
have any questions about his possible sentences. The court then 
asked Wallace if he was promised anything beyond the plea agree-
ment terms to get him to plead or if he was forced to plead in any 
way, and Wallace said he was not. Next, the State summarized the 
evidence related to Wallace's charges, and Wallace's counsel 
made no objections. The court asked Wallace if he understood his 
charges or if he wanted the court to "walk [him] through each of 
[the charges], bit by bit." Wallace confirmed he understood his 
charges and declined any additional explanation.  

The court then had the following exchanges with Wallace: 
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"THE COURT: Okay. You're represented by Mr. Bryant. You feel like 

you've had enough time to talk with him about your case? 
"THE DEFENDANT: I do. (Unintelligible.) 
"THE COURT: Okay. Have you—has he gone over, with you, the charges 

against you, the facts and elements that the State would have to prove, what kind 
of defenses you might have, that sort of thing? 

"THE DEFENDANT: Yeah. He's been very thorough, Your Honor.  
"THE COURT: Okay. Thank you. Do you—do you need any time to talk 

with him, today. I mean, I can give you time, right now, if you need to talk with 
him.  

"THE DEFENDANT: Well, I believe I'm okay. He's—he's been—he's been 
very thorough, and kept up, with me, on everything. I think it's—it's all right, 
Your Honor. 

. . . . 
"THE COURT: Okay. Mr. Wallace, the last couple things. Are you taking 

any medication, right now, that affects your ability to make decisions, and think 
clearly? 

"THE DEFENDANT: No, Your Honor.  
"THE COURT: Is—are—are—do you have some medication prescribed for 

you that, actually, helps you make decisions, but that you haven't taken, today? 
"THE DEFENDANT: No, Your Honor. 
. . . . 
"THE COURT: Do you have any reason, at all, why I shouldn't accept the 

plea from you? 
"THE DEFENDANT: No, Your Honor.  
"THE COURT: Okay. The Court finds that Mr. Wallace is alert and intelli-

gent, understands the charges against him, as amended, at Counts 2 and 3, and 
as originally charged at Count 4; find [sic] that he understands the por—potential 
consequences, and that is a factual basis for those."  
 

Wallace then pled no contest to the three charges against him, and 
the district court accepted his pleas, finding he made them freely, 
knowingly, and voluntarily with the advice of counsel.  

About two weeks later Wallace had a change of heart and 
moved to withdraw his pleas—alleging "innocence in relation to 
the charges." The motion asserted that he "may need to make al-
legations against Counsel" and that his counsel intended to with-
draw from representation. At his plea hearing, Wallace's counsel 
withdrew from the representation and the court appointed Wallace 
new counsel.  

In November 2020, the district court held a hearing on Wal-
lace's motion to withdraw his pleas. Wallace testified that he did 
not realize he was pleading to a felony and that he was "not really 
guilty of this stuff, and I think I can—I can make that known," and 
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explained that he did not "want to take the plea, because that's re-
ally not the way it happened." Wallace then complained about his 
former counsel's representation—stating that he felt his attorney 
was not "on [his] team" and did not feel he was there to help him. 
Wallace's plea withdrawal counsel then asked if he had discussed 
with his prior counsel what the impact of a plea to a felony would 
include, and Wallace responded, "Well, maybe briefly, but not re-
ally." Wallace and his counsel then had the following exchange 
about his former counsel's representation: 
 
"Q: Did he talk to you about (unintelligible) such as the issue of ownership of 
firearms? 
"A: No. We never talked about that, I don't think. 
"Q: Do you know, is that a concern to you, now? 
"A: Absolutely. Absolutely. I—I live in the country, and hunt every year, and 
have people—relatives come to hunt, and yeah, yeah, that's a big deal. 
"Q: Did he talk to you about the fact that a felony conviction may impede your 
ability to be employed? 
"A: I don't remember talking about that, no. 
"Q: Did he discuss, with you, the fact that it may impede your ability to vote, 
under certain circumstances? 
"A: I don't remember that either."  
 

Wallace's counsel also called his former counsel to testify and 
asked if he had discussed the impact Wallace's felony plea could 
have on his civil rights. Wallace's former counsel testified that he 
discussed the consequences of the no-contact order with the al-
leged victim but said, "I don't recall whether I went over firearm 
possession and voting rights. I, traditional [sic], go over, at least, 
the voting side of things, but I—I honestly don't have recollection 
whether we discussed those or not." Wallace's counsel asked the 
court to withdraw Wallace's pleas because, as Wallace testified, 
his ability to hunt and possess firearms was important and his prior 
counsel had no recollection of discussing the impact of Wallace's 
felony plea on his firearm possession and voting rights.   

Ultimately, the district court found that Wallace had failed to 
establish good cause to withdraw his pleas. In denying Wallace's 
motion, the district court found that Wallace was represented by 
competent counsel, was not misled or mistreated in any way, and 
that he was completely advised of his rights. The district court 
then sentenced Wallace to a controlling 12 months' probation for 
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his felony criminal threat conviction, with his misdemeanor sen-
tences running concurrent to his felony sentence. Wallace timely 
appealed.  
 

DISCUSSION 
 

Wallace brings only one issue on appeal—he claims that he 
was denied due process in entering his pleas because the district 
court did not inform him that his pleas would result in the loss of 
his right to possess firearms and the loss of his right to vote. Wal-
lace claims that as a result he did not knowingly and voluntarily 
enter his pleas and therefore the district court abused its discretion 
by denying his motion to withdraw pleas.   

Wallace moved to withdraw his pleas before sentencing, and 
a nolo contendere plea "for good cause shown and within the dis-
cretion of the court, may be withdrawn at any time before sentence 
is adjudged." (Emphasis added.) K.S.A. 2019 Supp. 22-
3210(d)(1). Courts look to these three factors to determine if a de-
fendant has shown good cause to withdraw their plea:  (1) whether 
the defendant was represented by competent counsel; (2) whether 
the defendant was misled, coerced, mistreated, or unfairly taken 
advantage of; and (3) whether the plea was fairly and understand-
ingly made. State v. Edgar, 281 Kan. 30, 36, 127 P.3d 986 (2006). 
Although these factors should guide a court's analysis, they are not 
an exhaustive list. See State v. Aguilar, 290 Kan. 506, 512-13, 231 
P.3d 563 (2010).  

This court reviews a district court's denial of a presentence 
motion to withdraw a plea for an abuse of discretion. The district 
court abuses its discretion when its decision is based on an error 
of fact or law, or if no reasonable person would agree with the 
decision. Wallace carries the burden of proving the district court 
abused its discretion in denying his motion, and this court will not 
reweigh evidence or assess witness credibility in assessing his 
claim. See State v. Woodring, 309 Kan. 379, 380, 435 P.3d 54 
(2019).  

Wallace's sole argument on appeal is that his pleas were not 
fairly and understandingly made. Wallace does not allege that he 
received incompetent counsel during his plea process and hearing, 
or that he was coerced, mistreated, or misled during his plea hear-
ing—thus Wallace has waived any challenge to the district court's 
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findings regarding those issues. See State v. Williams, 303 Kan. 
750, 758, 368 P.3d 1065 (2016) (issues not briefed are deemed 
waived or abandoned). Wallace has made no claims that he re-
ceived ineffective assistance of counsel because his attorney failed 
to inform him that his felony nolo contendere plea could lead to 
the loss of his right to possess a firearm or vote. He also concedes 
that Kansas caselaw does not require district courts to inform 
criminal defendants of the consequences of their pleas that are 
considered collateral, but he argues that those cases do not apply 
to "exercising his second amendment right."   

In Kansas, district courts have a statutory duty to inform de-
fendants who plead guilty to a felony of the direct consequences 
of their plea—including the possible maximum sentence. Specifi-
cally, the court must inform "the defendant of the consequences 
of the plea, including the specific sentencing guidelines level of 
any crime committed . . . and of the maximum penalty provided 
by law which may be imposed upon acceptance of such plea." 
K.S.A. 2021 Supp. 22-3210(a)(2). These statutory rights stem 
from constitutional due process requirements that a guilty plea be 
made voluntarily and intelligently. See, e.g., Boykin v. Alabama, 
395 U.S. 238, 242-43, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969) 
(requiring the trial record to demonstrate the defendant's knowing, 
voluntary waiver of rights when entering a guilty plea); State v. 
Moody, 282 Kan. 181, 194, 144 P.3d 612 (2006) (K.S.A. 22-3210 
"embodies due process requirements as interpreted by the United 
States Supreme Court . . . ."). A guilty plea is "more than a con-
fession" or admission of certain acts, but "is itself a conviction" 
and before admitting a confession the court must reliably deter-
mine it was voluntarily made in satisfaction of the defendant's 
constitutional rights. Boykin, 395 U.S. at 242. But these constitu-
tional due process and statutory requirements are not boundless.  

District courts have no duty to inform criminal defendants of 
the collateral—not direct—consequences of a felony guilty plea. 
See, e.g., Moody, 282 Kan. at 194; State v. Sedillos, 279 Kan. 777, 
787, 112 P.3d 854 (2005). Direct consequences are definite, im-
mediate, and typically automatic, whereas collateral consequences 
do not directly result from the specific criminal offense or sen-
tence, but result from an external source. See Moody, 282 Kan. at 
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195-96; State v. Johnson, No. 113,561, 2017 WL 3575649, at *4 
(Kan. App. 2017) (unpublished opinion) (finding revocation of 
driving privileges under habitual violator statute is a collateral 
consequence).  

Potential government restrictions resulting from external 
sources that restrict a defendant's future rights are not "definite 
and immediate" results of entering a plea to a felony charge. See, 
e.g., State v. Schaefer, 305 Kan. 581, 592, 385 P.3d 918 (2016) 
(the mere possibility of involuntary civil commitment resulting 
from a felony plea constituted a collateral consequence that did 
not have to be disclosed to the defendant prior to accepting a plea); 
State v. LaMunyon, 259 Kan. 54, 62, 911 P.2d 151 (1996) (the 
possibility that the defendant's guilty plea could be used to en-
hance sentencing for later crimes is a collateral consequence); City 
of Ottawa v. Lester, 16 Kan. App. 2d 244, 248, 822 P.2d 72 (1991) 
(possible suspension of driving privileges was a collateral conse-
quence). Similarly, in discussing the constitutional due process re-
quirements that a plea must be voluntarily, intelligently, and 
knowingly made, the Tenth Circuit noted that restrictions on fire-
arm ownership and difficulty in obtaining employment, credit, or 
financial aid are all collateral consequences of entering a plea. 
United States v. Muhammad, 747 F.3d 1234 (10th Cir. 2014). 

Although the Kansas Supreme Court has not yet determined 
the specific issues raised by Wallace, the natural extension of its 
prior decisions demonstrates that both the right to vote and the 
right to own or possess firearms constitute collateral—not di-
rect—consequences of pleading nolo contendere to a felony con-
viction. A panel of this court has found that the "loss of voting 
rights, jury eligibility, or right to hold office" were all collateral 
consequences that the district court was not required to disclose to 
a defendant before accepting their guilty plea. Cox v. State, 16 
Kan. App. 2d 128, 130-31, 819 P.2d 1241 (1991). While Wallace's 
right to vote and possess a firearm could be affected by his felony 
plea, neither are immediate, definite, or automatic. Neither poten-
tial consequence stems directly from the charge or sentence—but 
result from separate government intervention. See State v. Jack-
son, No. 123,286, 2021 WL 4227700, at *2 (Kan. App. 2021) (un-
published opinion) (finding the potential federal firearm prosecu-
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tion after a state firearm conviction to be a collateral conse-
quence). Thus, the district court had no duty to inform Wallace 
about the potential impact his felony plea would have on his right 
to vote or possess firearms.  

At Wallace's plea hearing, the district court informed him of 
the nature of the charges and of the constitutional rights he was 
waiving by entering his pleas. The court also reviewed with Wal-
lace the direct consequences of his pleas and the potential sen-
tences for each count. Wallace's responses to the court's questions 
reflected that he understood the nature of the proceedings and that 
he was aware of what he was doing. Wallace entered his pleas 
voluntarily after being informed of the direct consequences of his 
action, and he affirmatively explained that he was waiving certain 
trial and appeal rights. Additionally, the same judge that accepted 
Wallace's pleas also presided over his motion to withdraw those 
pleas—so the court was in a good position to evaluate whether 
Wallace understood the nature of the charges against him, the con-
stitutional rights that he would give up, and the consequences. See 
Schaefer, 305 Kan. at 595 ("The district court had the opportunity 
to view Schaefer's affect and body language and assess whether 
he was truthfully and unequivocally answering those questions."); 
see also State v. Perez-Sanchez, No. 123,660, 2021 WL 5979308, 
at *5 (Kan. App. 2021) (unpublished opinion) (finding district 
court was in the best position to determine whether the defendant 
fairly and understandingly entered pleas because same judge pre-
sided over preliminary hearing waiver, plea hearing, and motion 
hearing). The district court found Wallace knowingly entered his 
pleas, and it had no duty to inform Wallace of the collateral con-
sequences of his pleas. Wallace has failed to meet his burden to 
show that the district court abused its discretion.  

 

CONCLUSION 
 

The district court informed Wallace of the direct conse-
quences of his nolo contendere pleas, and contrary to Wallace's 
assertions, the district court had no duty to inform him of collateral 
consequences of his felony plea including his potential loss of his 
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right to possess firearms and vote. Wallace failed to show the dis-
trict court abused its discretion when it denied his motion to with-
draw his pleas.  
 

Affirmed.   
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PRETTY PRAIRIE WIND LLC, et al., Appellants, v. RENO COUNTY 
and BOARD OF RENO COUNTY COMMISSIONERS, Appellees. 

 
___ 

SYLLABUS BY THE COURT 
 
1. APPELLATE PROCEDURE—Cross-Appeal by Appellee to Adverse Deci-

sions of District Court—Failure to Cross-Appeal Prevents Appellate Re-
view. Kansas law requires an appellee to cross-appeal a district court's ad-
verse decisions before those rulings may be challenged on appeal. The fail-
ure to cross-appeal a district court's adverse decision creates a jurisdictional 
bar preventing appellate review.  

 
2. SAME—Cross-Appeal of Adverse Rulings—Not Required if Challenging 

Decision Subject to Appeal. While a cross-appeal is necessary to bring other 
adverse rulings before the appellate courts, it is not generally required when 
a party is merely challenging the district court's reasoning underlying a de-
cision already subject to appeal. 

 
3. ZONING—Statutes Applicable to Election Petitions Not Applicable to Zon-

ing Protest Petitions. The requirements of K.S.A. 25-3601 through K.S.A. 
25-3608 do not apply to zoning protest petitions. Those petitions are gov-
erned by K.S.A. 2021 Supp. 12-757(f)(1). 
 
Appeal from Reno District Court; TIMOTHY J. CHAMBERS, judge. Opinion 

filed August 26, 2022. Affirmed. 
 
Timothy J. Sear, of Polsinelli PC, of Kansas City, Missouri, Alan Claus An-

derson, of Kansas City, Missouri, and Gerald L. Green, of Gilliland Green LLC, 
of Hutchinson, for appellants. 

 
S. Eric Steinle, of Martindell Swearer Shaffer Ridenour LLP, of 

Hutchinson, and Joseph P. O'Sullivan, Reno County Counselor, for appellees. 
 
Patrick B. Hughes and Susan M. Locke, of Adams Jones Law Firm, P.A., 

of Wichita, for intervenors Lynn Thalmann, et al. 
 

Before SCHROEDER, P.J., WARNER and ISHERWOOD, JJ. 
 

WARNER, J.: This appeal concerns the statutory requirements 
for petitions protesting proposed zoning changes. The current dis-
pute began when Pretty Prairie Wind LLC sought a conditional-
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use permit from the Board of Reno County Commissioners to op-
erate a wind farm. Several local property owners challenged Pretty 
Prairie's permit application by filing zoning protest petitions, trig-
gering a heightened voting requirement to approve the permit. The 
Board of County Commissioners' vote failed to meet this require-
ment, resulting in the denial of Pretty Prairie's application.  

Pretty Prairie filed suit, challenging the form of the protest 
petitions. The district court concluded that the protest petitions 
were valid under Kansas law and entered judgment for the County. 
After carefully reviewing the record before us and the parties' ar-
guments, we agree with the district court's decision to grant judg-
ment in favor of the County, albeit for different reasons. We there-
fore affirm the judgment. 
 

FACTUAL AND PROCEDURAL BACKGROUND 
 

In February 2019, Pretty Prairie applied for a conditional-use 
permit to build a wind farm near Haven in Reno County. After 
receiving a report from county staff, the Reno County Planning 
and Zoning Commission held several public hearings and received 
public comments concerning the proposed permit. That April, the 
Commission recommended to the three-member Board of County 
Commissioners that the application be denied.  

Under Kansas law, the vote needed to overcome a planning 
commission's recommendation depends on the community's reac-
tion to the recommended outcome. In most instances, a board of 
county commissioners can overrule a planning commission's rec-
ommendation by a two-thirds majority vote. See K.S.A. 2021 
Supp. 12-757(d). But when the owners of at least 20% of the land 
within 1,000 feet of the property at issue sign and file protest pe-
titions within 14 days after the end of the public hearings, a three-
fourths majority is needed to overrule the recommendation. 
K.S.A. 2021 Supp. 12-757(b), (f)(1); Reno County Zoning Regu-
lations § 20-102 (2016).  

The Board of Reno County Commissioners has three mem-
bers. Practically speaking, this means that a vote of two of the 
three members is necessary to overcome the Reno County Plan-
ning and Zoning Commission's recommendations in most circum-
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stances. But when a sufficient proportion of landowners file peti-
tions protesting a proposed zoning action, a decision rejecting a 
recommendation requires the vote of all three Board members.  

Reno County residents began organizing to submit protest pe-
titions against the wind farm, holding several community events 
to mobilize neighboring landowners. The protest petitions pro-
vided at these events included the date, the protesting landowner's 
name, a description or address of the landowner's property, and 
the landowner's signature. The petitions also included a section for 
the signature and address of a "circulator," along with a declara-
tion stating, "I declare under penalty of perjury I am a circulator 
of this petition, duly qualified, and personally witnessed each sig-
nature on this page."  

Shortly before its June 2019 meeting, the Board determined 
that 114 valid petitions—from owners representing 46% of the 
property within the 1,000-foot boundary—had been filed, trigger-
ing the three-fourths majority requirement. Of these petitions, ap-
proximately 110 included a circulator's signature. The Board 
voted 2-1 to approve the permit, falling short of the required vote 
to override the planning commission's recommendation. As a re-
sult, the permit was denied.  

Pretty Prairie filed a petition in district court challenging this 
outcome, raising procedural and substantive claims. From a pro-
cedural standpoint, Pretty Prairie asserted that the protest petitions 
were invalid because the circulators failed to comply with K.S.A. 
25-3602(b)(4), a statute governing petitions submitted for elec-
tions; this statute requires a circulator to verify before a notarial 
officer that the circulator witnessed each person sign a petition. 
Pretty Prairie argued that the protest petitions were void because 
the circulator signatures were not notarized, so the Board's 2-1 
vote was sufficient to overrule the Commission's recommenda-
tion. Turning to the substance of the Board's decision, Pretty Prai-
rie asserted that the decision to deny the permit was unreasonable.  

As the case progressed before the district court, Pretty Prairie 
sought partial summary judgment on its procedural claim. The 
County, as well as various adjacent landowners (the Intervenors) 
who were permitted to intervene as defendants, opposed this re-
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quest. The district court denied Pretty Prairie's motion. Most rele-
vant to this discussion, the court found that the notarial-affirma-
tion requirement under K.S.A. 25-3602(b)(4) applied to zoning 
protest petitions, but the circulators' declaration on the protest pe-
titions substantially complied with that statute.  

Following the ruling, Pretty Prairie sought to file an interloc-
utory appeal, which the court denied. Pretty Prairie then dismissed 
its outstanding substantive claim and asked that final judgment be 
entered on its procedural claim. The court granted this request, and 
Pretty Prairie appealed. Neither the Intervenors nor the County 
filed a cross-appeal. 
 

DISCUSSION 
 

The primary point of contention in this appeal is the standard 
that governs petitions protesting potential zoning changes. Pretty 
Prairie asserts—and the district court found—that protest petitions 
must comply with Kansas statutes governing election petitions, 
K.S.A. 25-3601 through K.S.A. 25-3608. The County argues that 
the protest petitions are governed solely by K.S.A. 2021 Supp. 12-
757.  

Unraveling these issues turns on the language and interplay of 
these various statutory provisions. Statutory interpretation is a le-
gal question over which appellate courts' review is unlimited. 
Nauheim v. City of Topeka, 309 Kan. 145, 149, 432 P.3d 647 
(2019). Our primary aim when interpreting statutes is to give ef-
fect to the legislature's intent, expressed through the statutory lan-
guage it adopted. State v. Spencer Gifts, 304 Kan. 755, Syl. ¶ 2, 
374 P.3d 680 (2016). We thus follow the statutes' plain lan-
guage—we do not add or ignore statutory requirements, and we 
give ordinary words their ordinary meanings. 304 Kan. 755, Syl. 
¶ 3. 

When legislative intent is unclear from the statute's text, 
courts employ canons of construction to ascertain the legislature's 
aim. Primary among these is the presumption that the legislature 
does not intend to enact meaningless legislation, and that statutory 
language should be construed to avoid unreasonable or absurd re-
sults. See In re Marriage of Traster, 301 Kan. 88, 98, 339 P.3d 
778 (2014). In a similar vein, courts attempt to reconcile conflict-
ing statutes and bring them into workable harmony, if possible. 
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See Miller v. Board of Wabaunsee County Comm'rs, 305 Kan. 
1056, 1066, 390 P.3d 504 (2017). Statutes that specifically ad-
dress a matter tend to control over a more general statutory provi-
sion. State ex rel. Schmidt v. Governor Kelly, 309 Kan. 887, 898, 
441 P.3d 67 (2019).  

Applying these principles here, we agree with the County that 
zoning protest petitions are governed by K.S.A. 2021 Supp. 12-
757, not by K.S.A. 25-3601 et seq. While most of the protest pe-
titions filed in this case contained a signature and declaration for 
the petition circulator, those sections were not required by Kansas 
law. Because these petitions comply with K.S.A. 2021 Supp. 12-
757, the district court correctly granted judgment to the County, 
even though it employed different reasoning to reach that result. 
Accord Gannon v. State, 302 Kan. 739, 744, 357 P.3d 873 (2015) 
("'If a trial court reaches the right result, its decision will be upheld 
even though the trial court relied upon the wrong ground or as-
signed erroneous reasons for its decision.'").  
 

1. The absence of a cross-appeal does not constrain our review 
of the district court's summary-judgment ruling. 

 

Before explaining our analysis of these relevant statutes, we 
must consider a threshold jurisdictional question. Pretty Prairie as-
serts that we do not have jurisdiction to consider this statutory 
question—which Kansas statute governs the protest petitions—at 
all because the County and Intervenors did not cross-appeal that 
finding. According to Pretty Prairie, in the absence of a cross-ap-
peal, this court is constrained by the district court's conclusion as 
to which statute applies. Thus, the only issues in this appeal are 
whether protest petitions must strictly or substantially comply 
with K.S.A. 25-3602 and whether the petitions here satisfied that 
level of compliance. We disagree.  

In denying Pretty Prairie's summary-judgment motion, the 
district court found that the zoning protest petitions were valid. To 
arrive at that ruling, the court made several intermediate determi-
nations. Most notably, the court concluded: 

 

• that K.S.A. 25-3602, not K.S.A. 2021 Supp. 12-757, es-
tablished the requirements for zoning protest petitions;  
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• that only substantial compliance (not strict compliance) 

with K.S.A. 25-3602 was required for the protest petitions 
to be valid; and  
 

• that the protest petitions substantially complied with that 
statute.  

 

The County and the Intervenors present two alternative bases 
for why the district court's ultimate ruling—the zoning protest pe-
titions were valid—was correct. They claim that K.S.A. 2021 
Supp. 12-757, not K.S.A. 25-3602, governs the protest petitions. 
And they assert that if the district court's statutory analysis of 
K.S.A. 25-3602 was correct, then it correctly determined that the 
protest petitions complied with that statute.  

It is true—as Pretty Prairie indicates—that Kansas law re-
quires an appellee to cross-appeal a district court's adverse deci-
sions before those rulings may be challenged on appeal. Cooke v. 
Gillespie, 285 Kan. 748, 755, 176 P.3d 144 (2008); see K.S.A. 
2021 Supp. 60-2103(h) (cross-appeal required when "the appellee 
desires to have a review of rulings and decisions of which such 
appellee complains"). The failure to cross-appeal a district court's 
adverse decision creates a jurisdictional bar preventing appellate 
review. Lumry v. State, 305 Kan. 545, 555, 385 P.3d 479 (2016). 

But while a cross-appeal is necessary to bring other adverse 
rulings before the appellate courts, it is not generally required 
when a party is merely challenging the district court's reasoning 
underlying a decision already subject to appeal. See Lacy v. Kan-
sas Dental Board, 274 Kan. 1031, 1044, 58 P.3d 668 (2002); Wil-
liams v. Amoco Production Co., 241 Kan. 102, 116, 734 P.2d 1113 
(1987). In Lacy, for example, the Kansas Supreme Court upheld a 
district court's decision under a different statutory provision than 
the one the district court relied on. 274 Kan. at 1044. While the 
district court's conclusion was correct, its reasoning was not—the 
provision that it thought resolved the question did not apply, but 
another provision did and led to the same result. 274 Kan. at 1044.  

In its brief, Pretty Prairie cites Reinecker v. Board of Trustees, 
198 Kan. 715, 722, 426 P.2d 44 (1967), for its assertion that the 
County and Intervenors were required to cross-appeal the district 
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court's conclusion that K.S.A. 25-3602—not K.S.A. 12-757—ap-
plies to protest petitions. But Reinecker is readily distinguishable. 
In that case, various landowners appealed the denial of an injunc-
tion in an eminent-domain action. In its response brief, the appel-
lee argued that although the district court had ultimately ruled in 
its favor at trial, the court erred in admitting certain trial testimony. 
The Kansas Supreme Court found that the evidentiary challenge 
was not properly before the court since no cross-appeal had been 
filed. 198 Kan. at 722. Thus, the issue barred by the absence of a 
cross-appeal in Reinecker was separate and distinct from the ques-
tions on appeal. That is not the case here. 

The Kansas Supreme Court revisited the nature of cross-ap-
peals in Cooke. That case had yo-yoed between the district and 
appellate courts several times. In the most recent appeal, the ap-
pellant, Cooke, challenged the district court's distribution of set-
tlement proceeds. Cooke argued that the statute of limitations 
barred the district court's action; the opposing party, Gillespie, as-
serted that this question was not properly before the court because 
Cooke had not cross-appealed the district court's adverse ruling on 
that question during a previous appeal. Our Supreme Court agreed 
with Gillespie. The court explained that "Cooke failed to cross-
appeal an earlier, and clearly adverse, ruling: Judge Kennedy's de-
nial of her summary judgment motion that was based upon the 
statute of limitations." 285 Kan. at 755. 

In reaching this conclusion, the Cooke court reviewed several 
earlier decisions discussing the necessity of a cross-appeal. In 
each instance, the Supreme Court had held that an issue must be 
presented through a cross-appeal when it arises from a district 
court's interim, adverse ruling. See, e.g., Scammahorn v. Gibraltar 
Savings & Loan Ass'n., 197 Kan. 410, 416 P.2d 771 (1966) (party 
must file cross-appeal to challenge district court's denial of a mo-
tion to dismiss); James v. City of Pittsburg, 195 Kan. 462, 407 
P.2d 503 (1965) (same); Chavez v. Markham, 19 Kan. App. 2d 
702, 875 P.2d 997 (1994), aff'd 256 Kan. 859, 889 P.2d 122 (1995) 
(party must cross-appeal denial of a motion for summary judg-
ment).  
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As these cases illustrate, cross-appeals are always necessary 

when an appellee is challenging some adverse "ruling" or "judg-
ment" against that party. Cooke, 285 Kan. 748, Syl. ¶ 2; Williams, 
241 Kan. at 116. The law is admittedly less clear as to when a 
party must cross-appeal some other determination, however.  

In many cases, courts have considered alternative reasons sup-
porting the district court's ultimate decision when no cross-appeal 
was filed. See Gannon, 302 Kan. at 744 (denial of motion to in-
tervene was correct for a different reason than that given by the 
district court because the motion was untimely filed); see also At-
kins v. Webcon, 308 Kan. 92, 97, 419 P.3d 1 (2018) ("'[W]hen an 
agency tribunal reaches the right result, its decision will be upheld 
even though the tribunal relied upon the wrong ground or assigned 
erroneous reasons for its decision.'"). But in a few cases, appellate 
courts have found that the absence of a cross-appeal precludes re-
view of a district court's adverse factual finding or of the court's 
rejection of an alternative basis for its decision. See Lumry, 305 
Kan. at 554 (because appellee had not cross-appealed district 
court's factual finding that appellee was an employer, appellate 
court did not have to consider that question); State v. Novotny, 297 
Kan. 1174, 1181, 307 P.3d 1278 (2013) (State did not cross-appeal 
district court's finding that the photo lineup was unnecessarily 
suggestive). But see State v. Bates, 316 Kan. 177, 513 P.3d 483 
(2022) (affirming the district court's denial of suppression motion 
for alternative legal grounds previously rejected by the district 
court with no mention of need for cross-appeal).  

This difference in treatment may be interesting in an academic 
sense. But we need not finally resolve the scope of all potential 
cross-appeals here. Instead, we find the facts of this case demon-
strate that no cross-appeal is necessary for two reasons.  

First, there was no adverse ruling from which the County or 
Intervenors could seek our review. The district court made two 
rulings relevant to this appeal. It denied Pretty Prairie's summary-
judgment motion, and then it granted the parties' agreed-upon mo-
tion to dismiss Pretty Prairie's remaining claims so that Pretty 
Prairie could appeal the summary-judgment denial. Neither ruling 
was adverse to the County or the Intervenors—in both instances, 
judgment was entered in their favor on the merits.  
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Second, the statutory analysis of K.S.A. 25-3602 and K.S.A. 
2021 Supp. 12-757 is key to deciding Pretty Prairie's appeal. De-
termining whether the district court erred in denying summary 
judgment—that is, in deciding that the protest petitions were 
valid—requires determining what statute governs, and in turn 
what standards govern protest petitions for conditional-use per-
mits. Pretty Prairie apparently perceived the importance of this 
statutory question, as it presented and pressed the issue in its open-
ing brief. To hold otherwise would require this court to engage in 
a bizarre and potentially misleading discussion—to conduct a le-
gal analysis under a statute that may not, in actuality, apply. This 
statutory analysis is thus different from other determinations, 
which have been involved in case-specific factual findings, where 
Kansas courts have found cross-appeals necessary. See Lumry, 
305 Kan. at 554; Novotny, 297 Kan. at 1181.  

Under these circumstances, we are not persuaded by Pretty 
Prairie's argument that the absence of a cross-appeal limits our re-
view of the district court's summary-judgment ruling. We thus 
proceed to our analysis of the relevant statutory provisions. 

 

2. K.S.A. 2021 Supp. 12-757(f)(1), not K.S.A. 25-3602, governs 
the zoning protest petitions. 

 

As we have indicated, the primary question in this appeal is 
whether K.S.A. 25-3602 applies to zoning protest petitions. The 
district court found the petition requirements in K.S.A. 25-
3602(b) apply to zoning protest petitions under K.S.A. 2021 Supp. 
12-757. In reaching this decision, the court noted the absence of 
many specific requirements in K.S.A. 2021 Supp. 12-757(f)—par-
ticularly with regard to circulator certifications—for protest peti-
tions' signatures. The court also noted that K.S.A. 25-3601(c) 
states the section applies to petitions "protesting" an ordinance or 
resolution.  

On appeal, Pretty Prairie supplements this reasoning by point-
ing to Deffenbaugh Disposal Services, Inc. v. City of Kansas City, 
No. 63,131, unpublished opinion filed June 6, 1989 (Kan. App.), 
and Kansas Attorney General Opinion No. 2003-18, which both 
assumed—without deciding—that K.S.A. 25-3602 applies to zon-
ing protest petitions. The County and Intervenors note that we are 
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not bound by these decisions. They also argue that K.S.A. 25-3602 
relates specifically to petitions in the elections context, and apply-
ing K.S.A. 25-3602 to a protest petition would require courts to 
disregard most of that statute's requirements.  

K.S.A. 25-3601 through K.S.A. 25-3608 govern petitions "re-
quired or authorized as part of the procedure applicable to the state 
as a whole or any legislative election district or to any county, city, 
school district[,] or other municipality." K.S.A. 25-3601(a). A pre-
vious panel of this court described K.S.A. 25-3601 as "a proce-
dural statute" that "provides a format for submitting ballot ques-
tions and a process for getting official approval of questions be-
fore getting citizen signatures on petitions seeking a public vote." 
Ramcharan-Maharajh v. Gilliland, 48 Kan. App. 2d 137, 141, 286 
P.3d 216 (2012), rev. denied 297 Kan. 1247 (2013). K.S.A. 25-
3601 and K.S.A. 25-3602 include several requirements for peti-
tions to be effective. For example:  

 

• K.S.A. 25-3601(c) sets forth the "form of any question in 
a petition requesting an election on or protesting an ordi-
nance, or resolution, adopted by" the relevant governing 
body must take.  
 

• K.S.A. 25-3602(b) requires a petition to include various 
information, such as the question "which petitioners seek 
to bring to an election" and the political or taxing subdi-
vision "in which an election is sought to be held." K.S.A. 
25-3602(b)(1), (2). 

 

• K.S.A. 25-3602(b)(3) requires a petition to include the 
statement, "'I have personally signed this petition. I am a 
registered elector of the State of Kansas and of [the rele-
vant political subdivision] and my residence address is 
correctly written after my name.'"  

 

• If a circulator is involved in the petition process, K.S.A. 
25-3602(b)(4) requires the petition contain a recital stat-
ing the circulator (as defined by K.S.A. 25-3608) is qual-
ified as a circulator and personally witnessed the signers 
sign the petition. The circulator's recital must be "verified 
upon oath or affirmation before a notarial officer in the 
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manner prescribed by the revised uniform law on notarial 
acts." K.S.A. 25-3602(b)(4). 
 

These requirements do not apply to petitions in all contexts. 
For example, K.S.A. 25-3601(f) explicitly excludes recall peti-
tions and grand-jury petitions from complying with these provi-
sions. And K.S.A. 25-3601(d) states that "[w]hen any other statute 
imposes specific requirements which are different from the re-
quirements imposed by K.S.A. 25-3601 et seq., and amendments 
thereto, the provisions of the specific statute shall control."  

K.S.A. 12-757 governs zoning decisions. K.S.A. 2021 Supp. 
12-757(f)(1) states that protest petitions for a potential zoning de-
cision must be "filed in the office of the city clerk or the county 
clerk within 14 days after the date of the conclusion" of the plan-
ning commission's public hearing. If protest petitions "signed . . . 
by the owners of record of 20% or more of the total real property 
within the area required to be notified by this act" are filed, then a 
three-fourths vote is required to pass the proposed amendment. 
K.S.A. 2021 Supp. 12-757(f)(1). For zoning outside city limits, all 
property owners living within at least 1,000 feet of the area to be 
altered must be notified. K.S.A. 2021 Supp. 12-757(b). Reno 
County's zoning ordinance contains a similar requirement. See 
Reno County Zoning Regulations § 20-102 (requiring a protest 
petition to be "duly signed and acknowledged by the owners"). 

The County points out several textual indications that the leg-
islature did not intend for K.S.A. 25-3601 through K.S.A. 25-3608 
to apply to zoning protest petitions. We agree that the language of 
these statutes concerns elections and signature requirements for 
electors. See generally K.S.A. 25-3601 (referencing elections and 
the county election officers throughout); K.S.A. 25-3602(b) (es-
tablishing signature requirements for "electors"); K.S.A. 25-3604 
(setting forth the method of verifying that the signatures are pro-
vided by registered voters). Even K.S.A. 25-3601(f), which spe-
cifically excludes recall petitions and grand-jury petitions from its 
requirements, concerns petitions that involve elections or electors' 
signatures. See K.S.A. 25-4301 et seq. (governing recall of elected 
officials); K.S.A. 2021 Supp. 22-3001(c) (grand jury can be sum-
moned by a petition from a requisite number of qualified "elec-
tors"). 
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These "election" and "elector" requirements do not make 

sense for zoning protest petitions. In the zoning context, people 
signing protest petitions must own property in or adjacent to the 
area to be rezoned. K.S.A. 2021 Supp. 12-757(f)(1). There is no 
requirement that those property owners be registered to vote or 
even be Kansas residents. Thus, most requirements in K.S.A. 25-
3601 and 3602 could not apply. The only potential exception is 
the circulator verification in K.S.A. 2021 Supp. 25-3602(b)(4), 
which refences "petition circulator[s]" and does not mention elec-
tions or electors. But we cannot read this provision in isolation, 
nor can we read out or ignore the remainder of that statute. See 
Spencer Gifts, 304 Kan. 755, Syl. ¶ 3.  

Our review of other statutes that reference K.S.A. 25-3601 
through K.S.A. 25-3608 further underscores our conclusion that 
those provisions were only intended to apply to election petitions. 
See K.S.A. 2021 Supp. 12-6a36(d) (requiring election for city to 
issue full-faith-and-credit bonds if protest petition objecting to is-
suance is signed by percentage of qualified voters in municipal-
ity); K.S.A. 2021 Supp. 12-1774(b)(2) (similar requirement for 
full-faith-and-credit tax-increment bonds); K.S.A. 41-302(a)-(b) 
(similar requirement for election questions concerning licensing 
the retail sale of alcohol in its original packaging). These statutes 
indicate the types of situations to which K.S.A. 25-3601 applies—
petitions requiring signatures from a certain number or percentage 
of electors to trigger an election. Multiple other statutes reflect this 
system to prompt an election. See, e.g., K.S.A. 2021 Supp. 2-131b 
(in counties with fair associations, tax levies for erection and 
maintenance of fair association buildings); K.S.A. 10-203 (build-
ing, purchasing, or repairing of bridges); K.S.A. 12-614 (bonds 
for resurfacing paved streets); K.S.A. 12-1236 (creating library 
district); K.S.A. 12-3013 (describing process for proposed ordi-
nances); K.S.A. 24-122 (returning oversight of drainage district to 
directors) ; K.S.A. 68-598 (abandoning county rural highway sys-
tem); K.S.A. 72-1143 (establishment of teacherages); K.S.A. 80-
1514b (general obligation bonds for fire district). 

Zoning protest petitions under K.S.A. 12-757, however, are 
qualitatively different from election petitions. Unlike statutes con-
cerning elections, rezoning begins by submitting a zoning amend-
ment to a planning commission, not through a petition process. 
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K.S.A. 2021 Supp. 12-757(b). Protest petitions do not trigger pub-
lic involvement in the rezoning decision—a successful petition 
simply increases the threshold required for the Board to pass a re-
zoning ordinance or resolution. K.S.A. 2021 Supp. 12-757(f)(1). 
The petition-signing requirement is based on land ownership, not 
the ability to vote. K.S.A. 2021 Supp. 12-757(f)(1). And petitions 
are filed with the city or county clerk, not an election officer. 
K.S.A. 2021 Supp. 12-757(f)(1).  

The authorities that Pretty Prairie references on appeal do not 
persuade us otherwise. In Deffenbaugh, a panel of this court found 
a circulator properly verified signatures on zoning protest peti-
tions under the predecessor to K.S.A. 25-3602(b)(4). Deffenbaugh 
assumed, rather than decided, that K.S.A. 25-3601 applied to zon-
ing protest petitions; that issue was not presented for the panel's 
consideration, nor was it given any consideration or meaningful 
discussion in that opinion. Accord State v. Fleming, 308 Kan. 689, 
706, 423 P.3d 506 (2018) (Court of Appeals panels are not re-
quired to follow decisions of previous panels); Graham v. Her-
ring, 297 Kan. 847, 861, 305 P.3d 585 (2013) (unpublished opin-
ions are not binding precedent).  

Similarly, in Attorney General Opinion No. 2003-18, the at-
torney general relied on the broad language of K.S.A. 25-3601(a) 
and (d)—stating the statute applies generally to petitions unless a 
more specific statute controls—to conclude the signatures of indi-
vidual petitioners need not be notarized. But we owe no deference 
to this interpretation. Accord Willis v. Kansas Highway Patrol, 
273 Kan. 123, 130, 41 P.3d 824 (2002) ("[A]ttorney general opin-
ions are not binding law in Kansas."). And the statutory language, 
when read in context, shows that K.S.A. 25-3601 applies to elec-
tion petitions, not zoning petitions.  

In short, we conclude that the requirements of K.S.A. 25-3601 
through K.S.A. 25-3608 do not apply to zoning protest petitions. 
K.S.A. 2021 Supp. 12-757(f)(1) requires protest petitions in the 
zoning context to be signed by a qualifying property owner and 
submitted to the county clerk within the timeframe provided in 
that statute. Contrary to the district court's statements in its ruling, 
the absence of further requirements does not indicate that courts 
must use other provisions to supplement that statute; it simply 
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means that the legislature intended zoning protest petitions to be 
subject to fewer statutory restrictions. Likewise, the fact that most 
of the protest petitions here included a circulator declaration does 
not mean such a declaration was required by law, or that the deci-
sion to include this declaration somehow transformed the docu-
ments into election petitions under K.S.A. 25-3601. 

There is no question that the protest petitions here meet the 
requirements of K.S.A. 2021 Supp. 12-757(f)(1). Thus, the district 
court correctly concluded that the petitions were valid, albeit for a 
different reason than that court provided.  

Before closing, we observe that the Intervenors urge several 
procedural reasons why we should not consider Pretty Prairie's ap-
peal. They allege Pretty Prairie invited any error because it asked 
that final judgment be entered (even though all parties consented 
to that procedure), and they challenge the way Pretty Prairie 
brought this case before the district court. We do not find these 
arguments persuasive. And in light of our conclusion that the pro-
test petitions in this case were valid under K.S.A. 2021 Supp. 12-
757(f)(1), we need not address them further.  

 

Affirmed. 
 


