Case 124998 CLERK OF THE APPELLATE COURTS Filed 2023 Mar 10 PM 2:50

Case No. 22-124998-A

INTHE
SUPREME COURT OF THE
STATE OF KANSAS

AMERICAN WARRIOR, INC. and BRIAN F. PRICE,
Plaintiffs / Appellants,

‘;’E

BOARD OF COUNTY COMMISSIONERS OF FINNEY COUNTY,
KANSAS and HUBER SAND, INC,,
Defendants / Appelices,

JOINT PETITION FOR REVIEW OF THE APPELLANT

Appeal from the Kansas Court of Appeals Opinion
Dated February 16, 2023
An appeal from the Distriet Court of Fianey County, Kansas
Honorable Wendel W, Wurst, Judge
District Court Case 2021-CV-095

Shane Luedke (KX §28076) Linda J, Lobmeyer (KS #20026)
CALIHAN LAW FIRM, P.AL CALIHAN LAW FIRM, P.A.

212 West Pine Street 212 West Pine Street

PO Box 1016 P.G. Box 1016

Garden City, Kansas 67846 Garden City, Kansas 67846

Phone: {620) 276-2381; Phone: {620) 276-2381

Fax: {620) 2764120 Faxr (620) 276-4120
stuedkef@calihantawfirm.com linda@ealihaniawirm.com

Attorney jor the Defendani/ dppellee Attorney for the Defendant/

Huber Sand, Inc. Appellee Board of Cownty Commissioners

of Finney County



TABLE OF CONTEXRTS

Praver f8r BEVIEW crcmverimmimrmmscieriscccrmosccnsssassconssrnssssnnssssssssnnsssvannssirnoorees 52
Crambuker v, Hunt Midhwest Min, Inc, 275 Kan. 8§72, 69 P3d 601 2003) .01

Manty v, City of Sheownee, 287 Kan, 63, 194 P.3d TE2008)Y (i, 1

K.S.A.§ 12-757. et U ]
K.S.AL§ 12-755()... e er st ereresenes s enesserersorererenrernnns

’ J’:
H

R R L R R T N N I T L PR TR

K.S.A, 8§ 12.75
American Warrior, Inc. and Brian K. Price v, Board of County Commissioners of

Finney County, Kansas and Huber Sand, Ine. No, 124,998 slip op., at 17 (Kan. App.
February 10, 2023)... OO S RTINSO URSURUROTURTURPRPOUITE R

-
L0 O DO I s erecnrsrccnnssssiannsscssvsnsrvsossrvssossoscxsssssessssssssssostsnnnsocssnnssensn crveenss &
2

1 S S E
Rl ERE 0 JO IO ivvvirrvrsssrcirrsssroconssoscsansosnnnrsssstnnrsescansans

&)

S1aiemeEnt Of FRCIE vivavcorrvaosrosnoosccossnessniosnsesrcesrnusrnnrrnsreossoosveasscsssncorns 4

Arpnments a4 ABIBOFHILS corcrrivrirmerrissociiissosccrmssscnssoscmssosoccnsrosscnnssssenssssianans

Fasue o The Court of Appeals improperly found that K.S.A. § 12-757
appiies to the issuance of conditional use permits

KUSAL § 1254 1(0) e sees e seseeseseereereseereesesrererene e ssasserenensrenessseesesesresereseness 3

BANBENOCOCHIONIEICHEHORBERD O AN

Exec, ’hu‘i qf?‘ c}rsz;?mw Ine. v, City of Newton, 2532 Kan, 421, 42425, 845

c e s R ee -
R A, G L0 it s et s s ar e s ss e e et s e s e da s ca et varsaraenensanesststarenrnen 3
8



KOS AL B IO-283B{1) oo e s e erees S

Issue I The case Iaw interpreting K.8.AL § $12-757 does not held the statute
applicable o conditional use permis v eraraesorneronscxocaoxsoxsexs roxseron 8

Crumbaker v, Hunt Midwest Min, Ine, 275 Kan. 872, 69 P3d 601 (2003) .05




Praver for Review

The Board of County Commissioners of Finney County, Kansas, along with Huber
Sand Inc., respectfully ask this Court to review and reverse rulings of the Court of Appeals
which resulted in the Court overturning the {indings of the Finney County District Court,

Review of this case is appropriate for several reasons.

First, the Court of Appeals improperly found that that B.5.AL § 12757 gpplies to the
issuance of conditional use permits when the adopted zoning regulations delegate their
issuance to a Board of Zoning appeals. The majority concludes that they are bound by this
Court’s prioy rulings W Crumbaker v, Hunt Midwest Mining, Inc., 275 Kan. §72, 69 P.34d
601 (2003) and Mandy v. City of Shawnee, 287 Kan. 63, 67, 194 P.3d 1 (2008) in that those
cases conclude and equate conditional use permits with a change in zoning, despite Finney
County’s zoning regulations allowing the conditional use permit only in the arcas roned as
agricultural. The Appellate Cowrt in applying this Court’s language in Crimbaker and
Manily fails to acknowledge the initial zoning of the property or make the appropriate factual
distinctions which would apply to this current case.  Despite sufficient basis to distingnish

the case at hand, the majority failed to so.

This leads to the second basis for the request for review. The Court of Appeals’
interpretation of Craowhaker and Mandy make KLS.A § 12-755{a}(3) meaningless, The dissent
expounds on the rights of the County under the statute. “And at least since 1992, concurrent
with the adoption of KLS.AL § 12757, governing bodies have been statutorily granted the
autharity o adopt zoning regulations which provide for the issuance of special-use oy

conditional-use permits, KLS AL 12-738{aX2Y” dmerican Warrior, Inc. and Brian F. Price v.



Baard of County Commissioners of Finney County, Kansay and Huber Sand, Inc. No,
124,998 slip op., at 17 (Kan. App. February 10, 2023).

Finally, this is an issuc of state-wide import. Finney County is cortainly not the only
County or City government which utilizes its Board of Zoning Appeals or equivalent to issue
conditional use permits as set forth in K8 AL § 122735, Ag such, this Court must olearly

tnterprel this statute and clarify its meaning.

Date of Decision

February 10, 2023

Statement of Issues

Issue bt The Court of Appeals improperly found that K.S.AL § 12.757

applies o the Issuance of conditional use permils,

Issue I: The case law Interpreting K.8.A. § 12-757 does not hold the statute

applicable to conditional use permits,

Statement of Facty

The Finmey County Commission and Huber Sand incorporate by reforence the Facls
from the majority in the Court of Appeals opinton and the Relevant Facts as stated in the

Court of Appeals dissent.

Aremments and Authorities

Issue §s The Court of Appeals lmproperly found that K.8.A, § 12.757
applies to the bsuance of conditional use permits

L BoS.AL § 122757 does not apply fo the issuance of conditional permits as #
never uses the phrase conditional use permits and specifically applies to
changes in zoning.



The Court of Appeals incorrectly equates the issuance of a conditional use permit to
an amendment to zoning regulation. However, KL.SAL § 12-787, never use the phrase
conditional use permits, but specifically applies to changes in zoning. The zoning
regulations themselves define what constitutes a conditional tse permit and which

conditional nses could be possible under certain zonings.

In fact, Kansas statates explicitly allow governing bodies to adopt their own
procedures related to conditional use permits. The most explicit lmitation on governing
bodies in adopting zoning regulations is that they are prohibited from conflicting state law.
See K.S.AL§ 12-741{a) and Exee. Aireraft Cansudting, Inc. v. City of Newlon, 252 Kan.
421, 424-25, 843 P.2d 57, 61 {1993}, K.5.A§ 12-735 explicitly gramis the authority for
seiting forth zoning regulations related to conditional use permits. KLS. AL § 12-735(a){5).
There 1s pothing in Finney County Zoning Regulations that is in conflict with the law on its

face. K.5.A. § 12-759 sets forth that a board of zoning appeals “to grant exception to the

provisions of the zoning regulation in those instances where the board is specifically

authorized to grant such exceptions.” KLE.AL § 12-7539 {e)(2).

There is no specific procedure mandated in KUS AL § 12-755(1). Governing bodies
are piven authority to adopt procedures they see it for 1ssuance of conditional use or special
permits by this statue. K.8.A. § 12-755(a). Boards of Zoning appeals are given authority to
issue permits it KOS AL § 12759 KUB.AL § 12-759¢(d). This statutory language shows that
conitional use permits and special use permits are different than zoning amendments or

roning changes. The issuance of the conditional use permil 1ssued to Huber in this case did

PV



not change nor amend the zoning regulations in Finney County, Kansas, and, in fact the

issnance of the permit followed the Finney County Zoning Regulations,

The Finney County Commissioners adopted their own procedure for issuance of
conditional use permits and those procedures do not conflict with any applicable state law.
This conclusion s supporied by an analysis of KWSAL § 192956, et seq. In these regulations
urban couties are defined as Johnson and Sedgwick counties. K5 A § 19-2954, In those
countiea the issuance of g conditional use permit 15 1o be considered a change o the zoning
map, BUS.AL§ 19-2960(0). These statues then reguire conditional use permits in these
counties to be submitted to g planning commission or the zoning board and if submitted o
the zoning board, it must be referred to the board of county commissioners for decision just
as rezoning or zoning amendments or changes to the zoning must be. KLWSAL§ 19-2958(b),
K.S AL 19-2960{b). This has been the case since at least 1984 and since that time the
Kansas Legislature has never enacted tegislation that nyade these statutes apply outside the
urban counties of Johnson and Sedgwick., The Kansas Legislature has never placed such
requirements for the issnance of conditional use permits on non-urban connties, but did give
anthority to governing boedies to enact their own procedures for the issuance and has never
equated the issuance of a conditional use permit with a change in zoning for non-urban
counties.

Thus, it seems clear that the plain fanguage of KL.S. AL § 12-757 does not apply to the

issuance of conditional use permits in Finney County, Kansas or any non-urban county in

Kansas,



Issue I The case law interpreting K.8.AL § 12-787 does not hold the statute
applicable to conditional use permits.

Clearly, the procedures set forth in KUS.AL§ 132757 applies any ime & changes in
zoning are at issne. Althoogh the history of zoning cases has discussed conditional use
permits and special use permiis, no cases have specifically addressed the issue whether

K8 AL § 12-757 applies to the issuance of conditional use or special use permits. In

(2o

Crymbeker, the requirernents of KL.S.AL § 122757 applied because the zoning regulations

adopted by the municipality explicitly required the municipality to follow the procedures se

~3

.

forth in K.SAL§ 12-757, See Crumbaker v. Hust Midhwest Mining, Fne., 275 Kan. 872, 69

PAd 601 (2003). The Cowrt found that the municipality failed o follow is own zoning

v

regulations. This case never addresses KoSAL § 122755, Crumnhaker states, “we have long
held that the power of a city government to change the zoning of property—which mcluded
iasuing special-use permits—ucan only be exercised iy conformity with the statute which
authorizes the zoning.” Crumbaker, 275 Kan. at 886. However, though this statement may
be trug in the municipality involved in Crismbaker, but not true for every County’s or City’s
zoning regulations. This statement was not essential to the cowrt’s finding and s clearly
dicta. As the dissent observes, the Court ceased including the clause “which includes speeial

1e perits” from its quotations of Crumbaker. See Zinvnesrman v. Board of Wabunsee

Cownty Compi 'vs, 289 Kawn 928, 218 P3d 400 (2009,

The unpublished cases cited in support of the application of the requirements of
conditional use permits K.8.A, § 124757 to the issuance of conditional use permits, do not
address K.S.AL § 12-755. There are no cases published or nnpublished which addresses this

issue. The dissent rightly observes that the majority based its decision on obiter dictum and

32
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not on an aciual finding of the Supreme Court. The landscape of unpublished Cowrt of
Appeals opinions cited as support for the application of K.5.AL § 122737 demand
clarification from the Supreme Court due to the far-reaching ramifications for not only
Finney County and Huber Sand Inc., but for many other municipalities, counties, private

individuals, and organizations that have relied npon the state statues and zoning regulations

long in place.
Conclusion

The Board of County Commissionars of Finney Connty, Kansas and Huber Sand,
Inc., asks this Counrt to vacate the findings of the Court of Appeals to reverse and remand
with instroctions (o grant sunmuary judgment to the Appellagts and asks that this Cowt

uphold the findings of the District Court.
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No, 124,998
IN THE CQURT OF APPEALS OF THE STATE OF KANSAS

AMERICAN WARRIOR, INC., and BRIAN F. FRICE,
Appellaus,

Y.

BOARD OF COUNTY COMMISSIONERS OF FINNEY COUNTY, KANSAS,
and HUBER SaND, INC,,
Appellees.

SYLLABUS BY THE COURT

Since our Supreme Court has held governing bodies must follow the procedures
faid out in K.S AL 2021 Supp. 12-757 when issuing conditional-use permits, conditional-
use permits which were not issued in compliance with this statute are void and

unenforceable.

Appeal from Firmey District Court; WENDEL W, WURST, judge. Opinion filed Febroary 18, 2023,

Reversed and remanded with directions.

Patrick 4. Edwards and Dovid £ Bengtson, of Stinson LLP, of Wichita, and Bewjamin £

Jackyon, of Jackson Legal Group, LLC, of Scott City, for appeliants.

Linda 1 Lobmeyver and Shane Luedbe, of Calihan Law Firm, P.AL, of Garden City, for sppellses,
M ) ¥ i

Before ARNCGLD-BURGER, C.1., GARDNER and CLINE, J1.

CrLINE, 1o This case involves an appeal from a decision of the district court of
Finney County affirming the validity of a condilional-use permit issued by the Board of
Zoning Appeals (BZA) of Finney County to Huber Sand, Ine. o operale a sand and

gravel quarry. The Appellants argue the procedures for reviewing and issuing 8



conditional-use permit adopted by Finney County—in which the BZA, rather than the
planaing commission and board of county commissioners, can issue conditional-use
permits—impermissibly varies from the procedures mandated by the Legislature. As a

result, they olaim the permit issued here is void and unenforceable.

Recause our Supreme Court has held governing bodies must follow the procedures
laid out m K8 AL 2021 Supp. 12-757 in issuing conditional-use permits, we find that
Finney County has impermissibly delegated authority to issue conditional-use permits to
its BZA. Accordingly, we reverse the district court and find that the conditional-use

permit granted to Huber Sand is void and unenforceable.

FaCTs

Shortly after purchasing land in Finney County (the Tract), Huber Sand spplied to
the BZA for a conditional-use permit to operate a sand and gravel quarry on the Tract,
Under Finney County Zoning Regulations (the Zoning Regulations), a property owner
must apply o the BZA for a conditional-use permit. The Zoning Regulations provide a
nonexclusive list of factors for the BZA to consider in deciding whether to grant the
permit and roquire the BZA to impose such restrictions, ferms, time Hmitations,
landscaping, and other appropriate safeguards as are necessary to protect adjpining

property.

Huber Sand applicd to the BZA for a conditional-use penmit on May 12, 2021,
Several weeks later, the BZA published notice of Huber Sand's application, stating that it
would be heard at a public meeting on June 16, 2021, Neighborhood and Development
Services, a joint department of Finney County and the cities of Garden City and
Holcomb, staffed by Garden City employees, prepared a staff report which recommended
approval of the permif. At the meeling, the BZA recelved public comment on the permit

and voted to table the application until its next meeting. Five days later, the BZA met

3



again and, after receiving additional public comment, approved the conditional-use

perait, subject to several restrictions on the operation of the quarry.

After the permit was approved, American Warrior, Inc., the owner of an oil and
gas lease covering the Tract, sent a letter to Finney County officials contending that the
permit viclated state law and was thus void, as the County had not followed the
procedures required under KL AL 2021 Supp. 12-757 in issuing the permit. it asked the
Finney County Conunission to vote at their next meesting to reveke Huber Sand's invalid
permit and order Huber Sand to halt all sand and gravel mining operations on the Tract.

The County Commisston declined to act on Huber Sand's conditional-use permit.

American Warrior, Ine, and Brian Price, @ Finney County resident who owns land
next to the Tract, (the Appellants) then sued in Finney County District Count, challenging
the validity of Huber Sand's conditional-use permit. The parties submitted competing

motions for summary judgment on stipulated facts.

The Appellants argued that K.S.A, 2021 Supp. 12-757 provides mandatory
procedures for issuing a conditional-use permit in Kansas and requires that a permit
application first be reviewed by g county's planning commission before going to the
board of county commissioners for fmal approval. In support, the Appellants noted that
the Kansas Supreme Court has held this statute applies fo the issuance of conditional- and
special-use permits, citing Manly v. City of Shawnee, 287 Kan, 63, 67-74, 194 P.3d 1
{2008}, and Crimbaker v. Hunt Midwest Mining, Inc., 275 Kan, 872, 886-87, 69 P.3d 601
(2003}, The Appellants also cited several unpublished cases from this court applying
K.8.A, 2021 Supp. 12-757 to review the issuance of conditional- and special-use permits.
See Ternes v. Board of Swmmer Counsy Comm'rs, No. 119,073, 2020 WL 3116814, at *7-
8 {(Kan. App. 2020) (tmpublished opinion); Vickers v. Board of Frankiin County
Comm'ry, No. 118,649, 2019 WL 3242274, at *4-6 (Kan. App. 2019} (unpublished

opinton); Rural Water District #2 v, Board of Miami County Comm'rs, No. 103,632, 2012



WL 309165, at ¥4-6 (Kan. App. 2012) (napublished opinion). Because Finney County
did not follow this procedure and instead allowed the BZA to review and approve Huber
Sand's conditional-use penmit application, the Appellants argued the permit was void and

unenforceable.

Huber Sand and the Finney County Board of County Commissioners (the
Appellees) responded that the zoning statutes gave Finney County broad awthority to
adopt regulations for the ssuance of conditional-use permits, including the authority to
allow the BZA to issue conditional-use permits. The Appellees argued the requirements
of K.S.AL 2021 Supp. 12-757 do not apply "to the consideration of and decision on
{conditional-use permit] applications,” nofing that # does not mention conditional-use
permits and by its text only applies to changes in zoning or amendments 1o zoning
regulations. Thus, the Appellees claimed, K.S AL 2021 Supp. 12-757 did not Hmit

counties from adopting their own procedures for the issuance of conditional-use pormits,

The district court disagreed with the Appellants' interpretation of Mandy and
determined Crumbaker was wrongly decided. It similarly distinguished the unpublished
Cowrt of Appeals cases cited by the Appellants, noting they were not binding precedent
as unpublished opinions and finding they did not address the specific question of whether
K.S.A, 2021 Supp. 12-7587 precluded counties from delegating the authority to issue

conditional-use permits to a BZA. It found Huber Sand's permit was validly issued and

granted Appellees sumynary jodgment,

ANALYSIS

On appeal, the Appellants claim the district cowrt erved in finding the procedures
outlined i K.5.A. 2021 Supp. 12-757 do not apply to the issuance of conditional-use
permits. They ask us to find Huber Sand's permit is veold because Finney County failed to

follow these procedures.



When, as it did here, a district court has granted summary judgment based on

stipulated facts, our review is de novo, Crumbaker, 275 Kan. at 877,

Whether K.S.A. 2021 Supp. 12-757 applies to conditional-use permits

A county has no inherent power to enact zoning laws. Rather, a county's zoning
power is derived solely from the grant of authority in the zoning statutes. Crambaker, 275
Kan. at 884, The zoning statutes, K.S.A. 12-741 ¢f seq., grant counties the authorily o
enact and enforce other zoning regulations which do not conflict with the zoning statutes.
K.S.A. 12-741{a). But a county's power to "change the zoning of property—which
includes issuing special-use permits—can only be exercised in conformity with the
statute which authorizes the zoning.™ 275 Kan, at 886, A county's fatlure to follow the
zoning procedures required by state law renders its action mvalid. Zimmerman v. Board

of Wabaunsee County Cosnn'rs, 289 Kan, 926, 939, 218 P.3d 400 {2009).

Under K8 AL 12-753(a)(5), countics may adopt zoning regulations which provide
for the issuvance of "spectal use or conditional use permuts.” K.5. AL 2021 Supp. 12-757, in
turn, provides the procedures governing bodies must follow when amending zoning
regulations or the zoning of a specific property. While K.8.A. 2021 Sapp. 12-757 only
explicitly applies to zoning "amendments,” the Kansas Supreme Court has determined the
procedures laid out in that statute also apply 1o the issuance of special-use permifs.

Mandy, 287 Kan. at 67; Crumbaker, 275 Kan. at 8R6.

The Appellants contend Crumbaker and Manly control and require counties to
comply with K.8.A. 2021 Supp. 12-757 when issuing a conditional-use permit. In
support, they note that other panels of this court have consistently found that K.5. A 2021
Supp. 12-757 provides mandatory procedures for the issuance of special- or conditional-
use permits. See Prefty Praivie Wind v. Reno County, 62 Kan. App. 2d 429, 43742, 517

P.3d 135 (2022); Kaw Falley Companies, Inc. v, Board of Leavermworth County Commt'ss,



Mo, 124,525, 2022 WL 3693619, at ¥8 (Kan. App. 2022} {unpublished opinion); Ternes,
2020 WL 3116814, at *7-8; Fickers, 2010 W1 3242274, at *4-6; Rural Water District
#2 2012 WL 309168, at ¥4-6; Blessamt v. Board of Crawford Couniy Comm'rs, No.
89,916, 2003 WL 23018238, at ¥1 {Kan. App. 2003) {unpublished opinion).

The Appellees, on the other hand, disagree that Crenbaker and Manfy control and
ask us to mdependently fnterpret KLS.AL 2021 Supp. 12-757 o determing, as a matter of
first impression, whether that statute’s procedures govern the issuance of conditional-use

pernits,

The Appeliees first claim our Supreme Court incorrectly equated a governing
body changing the zoning of property to the issuance of 8 special-use permit in
Crumbaker, mirroring the district court's discussion of the case. Alternatively, they argue
the most logical roading of Crisnbaker is that when a special-use permit changes the
roning of & parcel, the governing body must follow the procedures laid out in K.S.AL
2021 Supyp. 12-757, They note the conditional-use permit here did not change the

property’s zoning classification, so they argue Crimnbaker does not apply.

As for Manly, the Appellecs claim it merely held that K5 AL 2021 Supp. 12.757
controls the imited question of whether, nader the circumstances of that case, the city
could grant the special-use permit at issue with a simple majority vote, And they claim
the court in Manly mvalhidated the special-use permit because it was ssued in vielation of

the governing body's own zoning regulations, not K .S.A. 2021 Supp. 12-7587.

To begin with, insofar as the Appellees clatm Crimnbaker was wrongly decided,
their argument is inconsequential. We are duty-bound to follow controlling Supreme
Court precedent absent an indication that the cowrt is departing from its previously stated

posttion. Tman v. Goodpastire, 56 Kan. App. 2d 68, 77, 424 P.3d 540 (2018}, aff d 313



Kan. 278, 485 P.3d 656 (2021). The Appellees make no argument that the Supreme Court

is departing from its position in Crumbaker,

While we cannot accept the Appellees’ invitation to depart from controlling
precedent, we can look at whether that precedent is distinguishable from this case and
thus determine whether it is confrolling. But we do not find merit in their efforts to
distingunish Crumbaker and Mandy. As a result, we find those cases control the outcome

herea.

Crumbaker involved the City of De Soto's annexation of a quarry. The central
issue on appeal was whether the City could change land use via an annexation agroement
and bypass the procedures laid out in KLS.AL 2021 Supp. 12-737. Before annexation, the
quarry had been operating under a conditional-use permnit issued by the Johnson County
Board of County Commissioners. Under the annexation agreement, the City allowed the
guarry owners to continue and expand thetr operations. Following annexation, a group of

—~r

adjoining landowners filed suit, alleging that the City, through the annexation agreement,
had effectively issucd a conditional-use permit to the quarry owners without following
the procedures required by law and s own zoning regulations. Their claim presumed that
the annexation agreement represented a change 1n land use from that previously allowed
under the condittonal-use permit granted by Johnson County. The quarry owners argued,
as relevant here, that the procedures set forth 1n the zoning statutes were not mandatory

and could be bypassed under the City's home rule powers.

Our Supreme Court rejected the quarry owner's argument that the procedures laid
out in the zoning statutes were open to modification, As the court explained, once a
governing body chooses to wield the authority granted to 1t by the Legislature in the
zoning statutes, it must follow the procedures laid out in those siatuies. If a city were
allowed to adopt alternative procedures by charter ordinance, the entire purpose of the

zoning stalutes—to provide a comprehensive methed of governance for zoning



regulation—would be seriously impaired. Crismbaker, 275 Kan. at 885, As a result, the
court explained, the power of a ¢ity government to change the zoning of property—which
it held includes issuing special-use permits—can be exercised only in conformity with the
statute that grams this power, And because the City did not follow the procedures
required by K.S. A, 2021 Supp. 12-757 in adopting the portions of the annexation
agreement dealing with land use, e.g., the continuation and expansion of the quarrying

operations, the court found those portions were invalid. 275 Kan, at 8R6-87.

In other words, the court held that because the portions of the annexation
agreement dealing with land use were the functional equivalent of a conditional- or
special-use permit, they had to be enacted in conformity with the procedures required by
K.8.AL 2021 Supp. 12-757. This analysis suggests the Supreme Court views the
procedures provided in K8 A, 2021 Supp. 12-737 as mandatory for the issuance of all

conditional-use permits.

Although the court did not explicitly explam its logic in equating the issuance of a
special-use permit with a change in zoning, it apparently relied on the definition of
"zoning” provided in the zoning statotes. K.S.AL 12-742(a)(10) defines the term ag “the
regulation or restriction of the . . . uses of land.” Thus, the court noted, to change zoning
is "to regulate or restrict land use." Crumbaker, 275 Kan. at 885, While the court in
Crumbaker did not identity the definition for "special use permit” used by the City ta that
case, that term generally has the same meaning in American zoning law as the definition
for conditional-use permit used by Finney County here. See 2 Salkin, Am. Law. Zoning,
Special use permits, generally, § 14:1 (Sthed. 2022). A special- or conditional-use permit
allows for land to be put to an otherwise prohibited use. And in granting the permit,
county officials can impose special conditions and safeguards on the use i the pame of
the public interest. In deciding whether to allow tand {o be put to a new, otherwise
prohibited use, potentially with special conditions and safeguards, the court found a

governing body is regulating land use. As a result, under Crumbaker, when a governing



body issues a special- or condittonal-use permit, the statutory procedures required to

change the zoning of land nust be followed.

The dissent dismisses Crumbaker's statement requiring the Issuance of special-use
penmits to conform "with the statute which authorizes the zoning” as obiter dictum. But
"even dicta or obiter dictuny ‘shouldd not be lightly disregarded’ by lower cowts.” /n re
Estate of Leriz, 312 Kan, 490, 506, 476 P.3d 1151 {2020} (Lackert, C.L, concuring).
And while the dissent does not read Crumbaker 1o require application of K.S. A, 2021
Supp. 12-757 to conditional-use permits, that is just what the Supreme Court did five
years later in Mandy. In Manly, the court reviewed the City of Shawnee's issuance of a
special-use permit to the Shawnee Mission School District for the construction of a
softball complex. The district court invalidated the permit, finding that the city council
had approved the permit with a simple majority over the recommendation of the planning
commission, in violation of K8.A. 2021 Supp. 12-757(d), The question on appeal was
whether the City could grant the special-use permit with a simple majority vote, after the
planning comumission reconsidered the proposal and reaffinmed its inifial
recommendation to deny the permit. The cowrt wdentified the controlling statutory
provision on this question as KA. 2021 Supp. 12-737(d). Manly, 287 Kan. at 67,
Inferpreting that provision, the court upheld the validity of the permit, as a majorily vote
was all that the statute required for the City to overrule the recommendation of the

planning commission after reconsideration. 287 Kan. at 74,

Contrary to the Appeliess’ {and the dissent's) clatres, the comt in Manly did not
attempt to it s discussion of K.S. AL 2021 Supp. 12-757 to the specific circumstances
of that case or the governing body's zoning regulations. Instead, it gave a comprehensive
description of the statute's procedural requirements, explaining that they apply any time a
governing body "wants {o take action upon a proposed zoning amendment.” 287 Kan. at
68. And unplicit in this discussion of the statute is the court's determination that the

wssuanece of a special-use permit constitutes a “zoning amendiment.”
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Similarly, the Appellees’ claim that the Manly cowrt mvalidated the permit based
on noncompliance with the City's zoning regulations reflects a fundamental
misunderstanding of the case; the court upheld the permit because the procedure used

complied with the srafitory requirements of KLS.A. 2021 Sapp. 12-737.

Furthermore, while the Appellees and the dissent are correct that the court in
Mandy did not address the specific question of whether a governing body may delegate
authority to issue conditional-uge permits to a BZA, its discussion of the zoning statutes
and the role of the separation of powers in zoning shows that this sort of delegation i3

typermissible under Mundy's interpretation of K.S.AL 2021 Supp. 12-757.

To begin with, the cowrt's conclusion in Maaly that K.S.A. 2021 Supp. 12-757%(d)
was the controlling statutory provision signifies that the procedures in that statute govern
the issuance of any special- or conditional-use permit, 287 Kan. at 7. The Appellees’ and
the dissent's suggestion that Maenldy is silent on the applicability of KLS.AL 2021 Supp. 12-
757 to conditional- or special-use permits is misplaced. And as the Appellants note,
Manly explains that the procedures emploved by Finney County not only violate K.8.A.
2021 Supp. 12-757, but also violate separation of powers principles, a3 they place final
authority for a zoning decision in the hands of an unelected advisory body. 287 Kan. at

70-71.

in its analysis, the Manly court also discussed how the docirine of separation of
powers sapported its interpretation of K.S. AL 2021 Supp. 12-757. It observed that
requiring a two-thirds vote on the comunssion's resubmitted recommendation to the City
Council unaccepiably "would permit a sitaple majority of the planning commission to
govern over a simple majority of the City Couneil.” 287 Kan. at 71, And while a planning
commission 15 an unelected advisory body, "[tihe final authority in zoning matters rests
with the governing body possessing legislative power," 287 Kan. at 71, Accordingly,

"Ti3f the legislature intended to allocate the ultimate authority fo grant or deny & zoning

10



amendment to the planning commission, it would be impernmissibly shifting the City's
governance from the elected City Council to an appointed advisory commission.” 287
Kan. at 71. As the Appellants note, like a planning commuission, a BZA is an unclected
body and i3 thus prohibited under separation of powers principles from exercising final
authority on decisions to change zoning—including the issuance of special- or

conditional-use permits,

The Kansas Supreme Court has since reaffinmed the analysis of K.8.A. 2021 Supp.
12-757 and the limits separation of powers principles place on zoning decisions given in
Manly. See Zimmerman, 289 Kan. at 940-44, While the dissent correctly notes that the
question of whether K.5. A, 2021 Supp. 12-757 applies to the issuance of a special-use
permit was not at issue in Zinpnerman, the Zinpnersan decision still provides insight into
the Supreme Court's view on the matter. The Supreme Court discussed Mandy in detail in
Zimmerman, deseribing its resolution of the application of requirements under K.5.A.
2021 Supp. 12-757(d) to the special-use permit at issue in Mandy. And it characterized the
decision m Manly as upholding the validity of the special-use permit for its compliance

with LS AL 12-787(d). 289 Kan, at 944,

Appellants aptly note that Crumbaker, Manly, and Zimmerman all apply K.5A.
2021 Supp. 12-757 to different aspects of the two-part process required for conditional-
and special-use pormits, If that statute did not apply fo conditional- or special-use
permits, there would be no need to analyze the process followed in cach case in hght of

that statute's requirements or even mention it

We believe a fair reading of Crumbaker and Manly requires application of K.5.A.
2021 Supp. 12-757 to conditional-use permits and, indeed, several panels of this court
have so held. Sce Prefty Prairie Wind, 62 Kan. App. 2d at 437-42; Kaw Valley
Companies, Inc., 2022 WL 3693619, at *8; Ternes, 2000 WL 3116814, at *7-8; Fickers,
2019 WL 32422374, at #4-6; Rural Water Disirict #2, 2012 WL 300163, at ®4-6; Blessant,

it



2003 W1 23018238, af ¥1. We thus see no indication that our Supreme Court is depariing
from its interpretation of that statute, so we cannot weigh in on whether Crumbaker angd
Mandy were wrongly decided. Tillman, 56 Kan, App. 2d at 77. Even if we agreed with the
Appellees' and the dizsent's points that K.5.AL 2021 Supp. 12-757, by its text, does not
apply to the evaluation or issuance of 2 conditional-use permit and mstead only applics
when 8 governing body is supplementing, changing, or revising the boundaries or

regulations in its zoning regulations by amendment, our hands are fied,

But while we cannot depart from controlling precedent, we can urge the court to
revisit s interpretation of KB AL 2021 Supp. 12-737, just hike it revisited its
interpretation of workers compensation statutes in Bergstrom v. Spears Mg, Co., 288
Kan. 605, Syl § 2, 214 P.3d 676 2009 (noting "[a] history of incorrectly decided cases
does not compel the Supreme Court to disregard plain statutory language and to
perpetuate incorrect [statutory] analysis™). As Justice Johnson aptly noted in his
dissenting opinion m fn re NAC, 299 Kan. 1100, 1124, 329 P34 438 (2014), the Kansas
Supreme Court has moved away from "court-made policy interpretations” in favor of
"plain-langoage statutory interpretations.” {(Citing Casco v, Armor Swifi-Eckrich, 283
Kan. 508, 327, 154 P.3d 494 {26071, [overruling over T0~yvear-old casclaw that was
contrary to plam statutory langnagel.) Perhaps a fresh look at K.S AL 2021 Supp. 12-787

will generate a similar shift tn Kansas zoning law.

CORCLUSION

The district court's finding that KLS A, 2021 Supp. 12-757 doees not apply 10
applications for conditional-use permils contradicts controlling Kansas Supreme Court
precedent. And the parties concede that the procedure for addressing such applications
enacted by Finney County conflicts with K.8.A. 2021 Supp. 12-757's requirement that
conditional-use permits be first reviewed by a governing body's planning commission and

then voted upon by the governing body itself. See K.8 A, 2021 Supp. 12.757.
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Because Finney County did not follow the procedures required nader K5 AL 2021
Supp. 12-757 and instead allowed its BZA to independently review and issuc the
conditional-use permit to Huber Sand, the permit is void and unenforceable. Accordingly,
we must reverse the district court's grant of summary judgment to the Appelless and

remand with instructions to grant simmary judgment to the Appellants.

Reversed and remanded with directions.

ARNOLD-BURGER, C.J, dissenting: | respectfully dissent. The majority holds that
"blecause our Supreme Court has held governing bodies must follow the procedures laid
out in K.8.A. 2021 Supp. 12-757 in issuing conditional-use permits, we find that Finney
County has impermissibly delegated authority to issue conditional-use permits to its
BZAY The central problem with this conclusion is that our Supreme Court has never so
hetd and in fact such a finding conflicts with the clear language of K8 AL 2021 Supp. 12-

757, T would affirm the district court's grant of summary judgment for the reasons below,

LINDISPUTED RELEVANT FACTS

Huber Sand Company (Huber} owns the surface rights to a picce of land in Finney
Counnty referred fo simply as the Tract. American Warrior, Ine, (AW1) has an oil and gas
lease covering the Tract, It operates one active gas well on the Tract, AWT also owns and
maintains underground pipe on the Tract to transport natural gas, And Brian Price, a

Finney County resident, owns land next to the Tract,

Huber sought to operate a sand and gravel quarry on the Tract. The land is zoned
by Finney County as agricultural. Finney County Zoning Regulations provide that a sand

and gravel quarry is allowed on land zoned as agriculineal after the use is reviewed and
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approved as a permitted conditional use by the Board of Zoning Appeals (BZA), bee
Finney County, Kansas, £oning Regulations, §§ 4.010, 4.030(6), and 28.030{6}; 29.044
(20213,

Huber filed the necessary application for a conditional-use permit with the BZA as
required by the Finney County, Kansas, Zoning Regulations. The BZA issued Huber a
conditional-use permit. It is critical to note that on appeal neither AWT or Smith
challenge the fact that Huber properly followed the procedure set out in the Finney
County, Kansas, Zoning Regulations, and the conditional-use permit was issucd by the
BZA in compliance with that procedure. Their claim rests solely on their position that the
Finney County Zoning Regulations violate KL.S.A. 2021 Supp. 12-757 and thus render the
BZA's grant of a conditional-nse permit to Huber "invalid, void, and unenforceable.” The
only issue before us 1s whether K.5.AL 2021 Supp. 12-787 applies to the grant of a
conditional-use permit in Finney County. The district court granted summary judgment
for Huber, finding that the process and procedures used by Finney County for Huber's
conditional-use permit complhied with Kansas law. This appeal followed. AW and Smith,

the Appellants, will be collectively reforred fo as AWL
ANALYSIS

The review of the grant or denial of 2 motion for summmary judgment 1s de nove.
First Security Bank v. Bughne, 314 Kan, 507, 310, 501 P.3d 362 (2021). And appellate
courts inferpre! statutes de novo, giving effect to the express language used when it is

2

plain and unambiguous. State v, Maler, 316 Kan. 565, 571, 519 P.3d 794 {2022},

With the standard of review clearly in mind, T will first examine the statute, .5 A,

2021 Supp. 12-757, and then the cases interpreting the statute.



i. K.85.A. 2021 5upp. 12-757 DOES NOT APPLY TC THR ISSUANCE OF CONDITIONAL-

USE PERMITS

AL KSA 2021 Supp. 12-757 is clear and unambiguous in its upplication o

changes in zoning regulutions by amendment,

K.S.A. 2021 Supp. 12-757(a) begins with a clear grant of authority te governing
bodies to "supplement, change or generally revise the boundaries or regulations contained
in zoning regulations by amendment.” (Emphasis added.) It then explaing who may
request such an amendment. If the amendment aligns with the land use plan adopted by

the governmental entity it is presumed reasonable.

At subsection (b}, the statute outlines how a zoning change or regulation must be
amended. 1t requires action by the planning commission with notice o property owners
affected by the amendment. Subsection {d) provides that a majority of the members of the
planning commission must approve or deny the reguest for the zoning amendment and

then forward its recommendation to the governing body, which is required to act on i

There is no question that the procedure Finney County has in place for the
approval of conditional-use permits does not follow the procedure outlined in K.S.A,

2021 Supp. 12-757. But that does not end the analysis,

B. The grant of a conditional-use permit is not an amendment o a zoning

regrlation under state low.

Because the term conditional-use permit is not used in the statute at all, the first
guestion we must examine 18 whether the granting of a conditional-ase permit is an
amendment to zoning regulations. If it is not, then on its face K.8.A, 2021 Supp. 12-737

has no application te conditional-use permits.
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I begin with the definition of a zoning regulation. State law defines it as "the
tawfully adopted zoning ordinances of a city and the lawfully adopted zoning resolutions

of a county " KL8. AL 12-.742{aX1 1)

A conditional-use permit doss not change the existing zoning of a tract of land.
The Tract here 1s zoned agricultural and romains zoned agricultural, Under the Finney
County, Kansas, Zoning Regulations sand and gravel quamries are allowed on land zoned
as agricultural. So anyone purchasing property around agriculturally zoned property is on
notice that sand and gravel quarries are permitted. But the county may place conditions
on the use of the land. The placement of these conditions does not constitute an
amendment to the zoning regulations or the zoning of the tract. It is and remains
agricultural. The zoning regulations of the county remained the same both before and
after the issaance of the conditional-use permit here. That accords with both ihe county
definition of a condifional-use permit and the generally accepted definition of a

conditional use.

The Finney County, Kansas, Zoning Regulations section 2,030 (36) defines a

conditional use as the

“use of any building, structurs or parce} of land that, by iis nature, is perceived to require
special care and attenyon in siting 50 a3 10 assore companbility with surrounding
properties and uses. Conditional uses are allowed only after public netice, hearing and
spproval as preseribed i these Regulations and may have special conditions and

safeguards attached to assure that the public infersst i3 served.”

The terms conditional use and special use are often used interchangeably——
although sometimes they are separate processes set out In city ordinance or county
regulation. Finmey County, Kansas, Zoning Regulations do not have any permit titled
"special-use permit.” State law does not specifically define a conditional use or special

use. But these tenms are common in the area of land use plaoning.
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"Special vse permits are intended to provide flexibility in the siting of uses that may have
adverse effects on neighboring properties under some chroumstances but which may be
harmonious with the neighborhood in other cases. astead of being permitted as of right,
property owners seeking to establish speetal uses must apply for a permit and
demumnsirate compliance with standards and criteria enumerated in the ordinance. The

process allows local fand use officials to consider aspects of proposed special uses such

33
b

as their size, lovation, and design, as well as concerns from the public, before deciding

whether the use would be appropriate and consistent with the intent of the zoning

o 55T

regalations,” 2 Salkin, Am. Law. Zouning, Special use permits, generally § 141 (Sthed

20223,

in other words, special- and conditional-use permits "allow the establishment of
uses that are generally permitted in the zoning district subject [to] administrative

approval.” 2 Am. Law. Zening § 1401

C. Ransas statutes explicitly allow governing bodies to adopt their own

procedures related to conditional-use permiis.

Counties may enact laws and regulations related to planning and zoning as long as
they do not conflict with state law. K.S. AL 12-741{a). And at least since 1992, concurrent
with the adoption of K.8.A, 12-757, governing bodies have been statutorily granted the
authority to adopt zonimg regulations which provide for the issnance of special-use or
conditional-use permits, K.S.AL 12-755(0)(5). No specific procedure is mandated as it is
for a zoning amendment. (Governing bodies are given authority to adopt the procedures
they see fit. BZAs are given broad anthority to {asue permits. K.S AL 12-759(d). This
VATIANCE in statutory tregtment is a recognition that conditional-use and special-use
permits are different than zoning amendments, Finney County adopted its own procedure
for the approval of conditional-use permits and that procedure does not conflict with any

applicable state law,

[
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Support for this conclusion can be found at K.S. AL 192956 of seq. These
provisions apply to urban counties, which have been defined as Johnson and Sedgwick

counties, K.§ AL 2021 Supp. 19-2634, In these two urban counties,

"lithe issuance of any conditional use permit [in ubincorporated portions of the county)
shall be considered a change or revigion 1o the zoving map and shall be subject to the
sarne notice, hearfng and voting regquirements prescribed herein for rezonings.” K.8.A

2021 Supp. 19-2960(h).

It then requires that all conditional-use permits first must be submitted to cither the
planning commission or the appropriate zoening board. If first submitted to the zoning
board, it must be referred to the planning comnuission and then the board of county
comnyissioners just as a rezoning or change in the comprehensive plan must be. KB AL
19-28958(b); K.5.A. 2021 Sapp. 19-2960(0). These provisions have been in effect at least

since 1984, Knowing that, the Legisiature did not place such requirements on
conditional-use permits in non-urban counties. Instead, it lefi the procedures for the
issuance of conditional-~use penmits up to the county and did not equate it with a change

in the zoning regulations.

For these reasons, | believe clear under the plain language of K.85.AL 2021
Supp. 12-757 it does not apply to the issuance of conditional-use permiis in Finney

Connty.

i THE CASELAW INTERPRETING K.S.A. 2021 Supp, 12757 DOES NOT HOLD THE

STATUTE APPLICABLE TO CONDITIONAL-USE PERMITS

AWl argues that any interpretation of KLS.A. 2021 Supp. 12-757 other than the
one it proposes——that the issuance of a conditional-use permit is a rezoning requiving

adherence to the procedure cutlined in K.8.A. 2021 Supp. 12-757—strays from Kansas



caselaw, Because the Cowurt of Appeals 15 duty bound to follow Supreme Counrt precedent,
the next step is to determine whether AWI is correct. See Johnson v. Westhoff Sand Co.,
Ine., 281 Kan. 930, 952, 135 P.3d 1127 {2006} {The Court of Appeals has no authority to
averrule decisions of the Kansas Supreme Court and is duty bound to follow Kansas

Supreme Court precedent.),

AL For stare decisis to compel a particular vesult, the cases refied on must be

indistinguishable,

To assert that this court is duty bound o follow the decisions of the Kansas
Supreme Court is another way to say that the doctrine of stare decisis compels a
particular result. The doctrine of stare decisis "compels adherence o a prior factually

133]

indistinguishable decision of a controlling couwrt.” Nippon Shinvaku Co., Lid. v. fancu,
369 F., Supp. 3d 226, 237 (D.D.C, 2019, off'd 796 Fed. Appx. 1032 (Fed. Cir. 20203
{unpublished opinion). So a review of the facts and actual holdings of each case is
unportant, ""Questions which merely lurk in the record, neither brought to the aftention of
the court nor ruled opon, are not to be considered as having been so decided as to
constifute precedents,’ 369 F, Supp. 3d at 237, It requires the issues raised be identical to
those raised in the prior case to apply. See fn re Equalization Appeal of Walmart Stores,
dne, 316 Kan, 32, 62, $13 P.3d 457 (2022). To consider a prior case to be binding
precedent, the holding relied on must relate to the same issue presented and argued in the
current case, The holding of a court s defined as "[a] cowrt’s determination of a matter of
faw pivotal to its decision; a principle drawn from such a decision.” Black's Law
Dictionary 879 (1 1th ed. 2019}, Also described as the ratio decidendi or reason for
deciding, i is "a general rule without which a case must have been decided otherwise.”

Black’s Law Dictionary 1314 {11th ed. 2018).
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B. if the statements in the opinion were not essential to the holding in the case,

they are considered dicta and not binding.

The holding of a case should not be confused with judicial dictum within an
opinton. Black's Law Dictionary 569 {11th ed. 201%) defines judicial dictum as "[aln
opinion by a court on @ question that i3 divectly involved, briefed, and argoed by counsel,
and even passed on by the court, but that is net essential to the decision.” {Emphasis
added.). Nobody is bound by dictim, not even the court itself, OQur Supreme Court has
appreciated the fact that after further consideration and briefing of the parties the cowt's
opinton may mature when the question is squarely presented for decision. Law v, Law
Company Building Aszocs., 295 Kan, 551, 564, 289 P.3d 1066 (2012). Our Supreme
Court has further defined a subset of dictum called obiter dictum. Obiter dictum is
defined as “[wlords of a prior opinion entirely nnnecessary for the decision of the case,
State v. Fortune, 236 Kan. 248, 251, 689 P2d 1196 (1984}, It is a statement in an opiition
where cowrts indulged in generalities that have no actual bearing on issues involved. 236
Kan. at 251, In fact, its Latin tranalation means "'something said in passing’™ or by the
way." Black's Law Dictionary 369 (11th ed. 2019}, It is eatitled to even less weight than
Judicial dictinm which involves a question divectly involved and argued in the case, but
not essential to its decision. Jamerson v, Heimgartner, 304 Kan. 878, 686,372 P3d 1236
{2016}, Obiter dictum involves issues that have no direct bearing on the issucs in the case

and may not have even been argued by the parties.

I will start with a review of the cases relied on by AWI that could be binding on
this court as precedent, those from the Kansas Supreme Couwrt. Our rules are clear that
unpublished opinions are not binding precedent and are not favored for citation. Supreme
Court Rule 7.04(g)2) (2022 Kan. 8. Ct. R at 47). And the {act that the Supreme Court
may have denied a petition for review on an nnpublished case, "lmports no opinion on the

merits of the case.” Supreme Court Rule 8.03(h) {2022 Kan. 8. Ct K. at 39). Morsover,
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one Kansas Court of Appeals pangl is not bound by another panel's decision. See State v

Fleming, 308 Kan. 689, 706, 423 P.3d 506 (2018}

With that foundation laid, I turn to the card on which the majority's house 8 built,
“Iblecause cur Supreme Court has held governing bodies must follow the procedures laid
outin K.8.A, 2021 Supp. 12-757 in issuing conditional-use permits, we find that Finney
County has impermissibly delegated authority to issue conditional-use permits to its
BZA." Stip op. at 2. Such a siatement has never been part of any holding by the Kansas
Supreme Court. Granted it does appear in one Supreme Court decision, which will be
discussed below, but its appearance in that case-—which is then cited in other cases—is

nothing more that obiter dictuum. A review of the cases follows.

C. Decisions of the Kansas Supreme Court do not conflict with a finding that the
procedures requived for rezoning under K.5.4. 2021 Supp. 12-757 do not apply io the

grant or denial of a conditionai-use permit.

The first case AWI cites in its briel on appeal is Johnson County Water Dist. No. {
v. Lty of Kansas City, 255 Kan, 183, 186, 871 P.2d 1256 (1994). AWT admiis that there
is but one fleeting reference in the case to K5 AL 12.757. This probably explains why
this case was not presented to the district court as supporting AWI's position in its motion
for partial summary judgment. The citation has absolutely nothing to do with whether the
city council had o follow K.S.A, 2021 Supp. 12-757 before granting a special-use permit
or a conditional-use penmit and it is not essential to the holding in the case. The crux of
the case was whether the governing body's actions setting conditions on the granting of a
spectal-use perot were reasonable and whether the Water District was entitled to
immunity from local zoning regulations. This case does not hold, nor even remotely
suggest, that governing bodies must follow the procedures laid out in KLS AL 2021 Supp.

12-757 in issuing conditional-use or special-use permis.

Bk
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Next, AW cites Crumbaker v, Humt Midwest Mining, Inc., 275 Kan. 872, 69 P.3d
601 (2003). Again, the actual holding has nothing to do with the mandaiory application of

the procedures set out in K.8. A, 12-757 to the issuance of a conditional-use permit.

The City of DeSoto sought to address a land use issue through an Annexation
Agreement without following its own rezoning procedures and issuing a special-use
permit, Neighboring property owners sued alleging that the legal effect of the Annexation
Agreement was to change the land use previously restricted by the county under a
conditional-use permit. The City's ordinances required it to regulate land use as provided
by K.8.A, 12-741 et seq. So the application of the provisions of the statutes was never in
question. Moreover, DeSoto 15 located 1n Johnson County, and as already noted K.S.AL
2021 Supp. 19-2960(b} defines conditional-use permits as zoning changes in Jehnson

County.

Instead, the Supreme Court held that whern a county property is annexed by a city,
"the property retains its county zoning classification and any accompanying land use
restrictions until the annexing city changes the zoning.” (Emphasis added.) 273 Kan, 872,
Syl & 1. As noted, DeSoto ordinances required public hearings for revonings and special-
ase permits, and it was trying to avoid that process by incorporating the changes in the
Annexation Agreement. There is no discussion of the fegality of procedures established
under K.5 A, 12-735(a)}(5) or any procedure similar to the one used by Finney County.
The parties agreed that the City failed to follow its own zoning procedures in passing the
resolution authorizing the mayor 10 execute the Agreement and failed to follow its own
zoning procedures when i enacted the annexation ordinance authorized by that

Agreement.

Granted Crumbaker does state that "we have long held that the power of a city

govermment to change the zoning of property——which includes issuing special-use

permits-—can only be exercised in conformity with the statate which authorizes the



zoning." 278 Kan. at 886. Up until Crumbaker, it is the only Supreme Court case in

which thig statoment appears. But the case it cites for this proposition, Ford v. City of
Hutehinson, 140 Kan. 307, 311, 37 P.2d 39 (1934), does not support this statement. Ford
was & zoning change from a residential district 1o a commercial zone and did not involve
conditional-use permits or special-use peomits. The terms are nowhers in the opinton. The
Ford opinion does not equate the issuance of a conditional-use peomit or a special-use
permit with a change in zoning, And finding that a special-use permit was a change in
roning was not ossertial to the holding in Crivmbaker. (Given the city regulations and the
fact that it was not argued by the parties, the broad statement with the incluston of the

L

clanse "which includes issuing special-use permiis” & no more than obiter dictum and

bids no one.

Five years after Crumbaker, the Kansas Supreme Court decided Manly v. Ciry of
Shawnee, 287 Kan. 63, 194 P.3d 1 {2008), the third case on which AW] relies. It also
involved a special-use permit. And, similar to Johnzorn Cowmy Water District No. 1, the
sole issue was whether the City could grant the special-use permit with a simple majority
vote after the planning commission had recommended denial. The court found the answer
in K.5.A. 12-757(d). There was no dispute among the parties related to the application of
K.S.AL 12-737 and the cowrt proceeded with the assumption that it did apply. As already
noted, K.8.A. 2021 Supp. 19-2960(h) defines conditional-use permits as changes fo
zoning in Johnson and Sedgwick counties and requires the same notice, heanng, and
voling requirements as a rezoning. To swrmise from Mandy that conditional-use permiis
issued in counties other than Johnson or Sedgwick must follow the procedure in K.S.AL
12-7T87(dY or be void when that was not an issuc raised in the case would be fholhardy.
Context matters. Facts matter, The Supreme Court does not repeat the dictunt from

Crumbaker in Maniy.

Finally, a vear later, the Supreme Court decided Zimmerman v, Board of

Wabcunsee County Comm'rs, 289 Kan. 926, 218 P3d 400 (2009). In 2002, the Board of

~
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Wabgunsee County Commissioners {(Board} was met with mnquiry from a eompany
desiring to build a commercial wind farm. After placing a temporary moratoritum on the
acceptance of applications for conditional-use permits for wind farm projects, the county
embarked on a two-year process of reviewing its zoning regulations as they related fo
wind farms. The Board of County Commissioners determined that wind farms should be
prohibited in the county. It adopted a county resolution amending the county's zoning

regulations to impose that restriction. A lawsuit followed.

As in the other cases, whether the procedures required by K.S. A, 12-737(d)
applied to the case was not in dispute. The opening sentence of the opinion makes that
clear; "[this appeal results from the decision of the [Board] to amend its zoning
regulations.” 289 Kan. at 929, The issue was whether a super-majority voie was required
under the statute {0 return the amendment recommendation {o the planning commission,
Again there 15 no binding precedent in this case to conclude that conditional-use permits
arc changes in zoning, in countics other than Johnson and Sedgwick, that require

adherence to the procedures in K8 AL 12757,

it 15 also significant that by the time Zivonerman was decided the Supreme Coust
was omitting the clause "which includes issuing special nse permits” from ifs quotations
of Crumbaker, 273 Kan. 886, In both Zimmerman and Genesis Health Club, Inc. v, City
of Wichize, 385 Kan. 1021, 1033, 181 P.3d 549 (2008), the Supreme Court simply noted
that it had held that "the power of a city government to change the zoning of property . . .
can only be exercised in conformity with the statute which authorizes the zoning,' As a
result, a city's failure to follow the zoning procedures in state law renders its action
invalid, {Cytations emitted. " Zimmerman, 289 Kan. at 939, Perhaps this was a
recognition that the mclusion of the broad clause equating special-use permits with

rezonings was unsupported by the statute,



But that did not stop our court from contimuing to rely on the dictum from

Crumbaker as the expression of a solid legal principle.

D. The unpublished opinions relied on by AW are also easily distinguishable.

Although this court owes no deference to unpublished opinions, those relied on by
AWT to support its position, that the conditional-use permit granted to Huber is void,
suffer the same malady as the published opinions—they are factually distinguishable and

did not fnvolve the legal question presented here.

Ternes v. Board of Sumner Cowmty Conm'rs, No. 119,073, 2020 WL 3116814
{(Kan. App.) (unpublished opinion), rev. denied 312 Kan. 802 (2020}, the case at the heart
of AWT's original petition—in fact the only case it ¢ites in its petition—involved the
application for & zoning change and the necessary conditional-use permit. The land on
which Invenergy wished to install 2 wind farm was zoned Rural District. Wind farms
were only allowed on land zoned Agricultural Commercial, and even then the applicant
hiad to obtain a conditional-use permit to operate the commercial wind farm. So clearly
the procedure set out iy KLS. AL 12-757 apphied to the rezoning application, Invenergy
applied for both. There were problems with the notices sent. But the planning
commission took vy both applications and reconmmended to the Board of County
Commissioners that the zoning change be denied, There would be no need to even
address the conditional-use permit if the zoning was denied. One depended on the other,
But the planning commission also denied the conditional-use parmit—apparently
consistent with Swmner County zoning ordinances. The matter went before the Beard
which voted o grant the zoning change and the conditional-use permit. The surrounding
neighbors led by Martin Temes appealed arguing among other issues that the planning
commission was the sole arbiter of the conditional-use permit, not the Board, based on

the county zoning regulations.



This court's decision revolved arcund an interpretation of the county zoning
regulations and their requirements about conditional-use permits, ot K.S.AL 12757, But
then, while recogmizing that K.5. AL 12-755(a)(5) allowed the county to adopt procedures
related to the issuance of conditional-use permits, # furned to the wholly unsupported
fanguage that "Kansas courts have consistently found that the procedures in K.5S. A, 2019
Supp. 12-757 apply to conditional use and special use permits.” (Emphasis added.) 2020
WL 3116814, at ¥7. 1t cites Manfy for this holding. Not only did the panel add to the
Crumbaker language to include conditional-use permits, it treated the dictum as
controlling legal principle even though it highlighted the fact that such an interpretation

deviated from K.S.A, 12-7535(a)}(5). Ternes, 2020 WL 3116814, at ¥7.

Making an unsupported statement several times in & string of cases does not make
it true. The panel concluded that only the Board could grant 4 conditional-use permit
based on the language of KL.8.AL 12-757 no matter if the plananing commission approves.
Ternes, 2020 WL 3116814, at ¥8. Accordingly, 1 cannot agree with the decision in Ternes
when it improperly cites an unsupported legal principle—particularly when the
conclusion was unuecessary for a decision in the case, The panel already noted that the
sSumper County zoning regulations provided that the planning commission only serves in
an advisory role, so its decision could not be the final one if 1t was simply making
recommendations to the Board. Ternes, 2020 WL 3116814, at *6, The zoning rogulations

did not conflict with K.S A, 12-757. This is simply another case of obiter dictum.

To avoid continning to belabor this, the other three unpublished cases AWT relics
on are readily distinguishable as well. Vickers v. Board of Frankiin County Commn'rs, No.
118,649, 2019 WL 3242374 (Kan. App. 2019) (unpublished opinion) (same
distinguishing facts as Ternes); Rural Water Dist. No. 2 v. Board of Miami County
Comm'rs, No. 105,632, 2012 WL 309165 {(Kan. App. 2012) {unpublished opinion) {vote
required and reasonableness of decision denying conditional-use permit—application of

K.SA 122757 was uncontested); Blessant v. Boavd of Crawford County Comm'ss, No.



89,916, 2003 WL 23018238 (Kan. App. 2003} (unpublished opinion) {(sole issue was
reasonableness of the Board's decision to deny a conditional-use permit—application of

K.8.AL 125757 was uncontested).

Finally in its reply brief, AWI alerts us to yet two more cases which it contends
support its position, Kaw Fallev Companies, Inc. v. Board of Leavernworth County
Comm'rs, No. 124,525, 2022 WL 3693619 {(Kan. App. 2022) (unpublished opinion} {no
dispute that statwtory procedures were followed, no challenge to thely application, and
Mendy cited for the dictom from Crumbaker), and Pretty Praivie Wind LLC v, Reno
County, 62 Kan. App. 2d 429, 517 P.3d 135 2022) (considering whether K.8.A, 2021
Supp. 12-757[f] or K. AL 25-3601 et seq. applied to filing of a protest petition to a
conditional-use permit—no dispute it was one of the two and no discussion of application

of K.5.A, 122757 tn situations like those presented here).

So T conchade by reiterating that facts matter, context matters, and words matter.
As our Supreme Court has recognized, sometimes appellate courts use dicta. Sometunes
that dicta is persuasive when apphied to the right situations, but sometimes that dicta is
just a staterment in passing to be reconsidered 1 the right situation where the specific
tegal principle at issue has been properly briefed. The foundational card on which the
majority builds its house is g statement of obiter dictum that causes the house to come
crashing down when applied to a case that merits reconsideration of that dictum when the

guestion is squarely presented for deciston.

CONCLUSION

The statotes are clear. Conditional-use permits in counties other than Johnson and
Sedgwick are governed by K.S. AL 12-755, not K.8 AL 2021 Supp 12-787. They are not
amendments to the zoning regulations. And based on K.5.AL 12-753 the county may

adopt any procedures it desires to approve such permils as loag as it does not conflict



with state law, The procedures adopted by Finney County do not conflict with stale law,
if the citizens of Finney County find the process distasteful, they may use their political
will to get the regulations changed. But until then, the parties agree that Finney County
complied with its regalations. Accordingly, the district court's grant of summary

judgment should be affirmed.
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