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NATURE OF THE CASE

The current appeal concerns the Conditional Use Permit (“CUP”) issued to
Defendant/Appellee, Huber Sand, Inc. (“Huber Sand”) and whether the processes and

procedures utilized by Finney County in issuance of that CUP conform with Kansas law.

The Defendant/Appellee, Board of County Commissioners of Finney County,
Kansas (“County Commission”) authorized the issuance of CUPs that conform with the
Finney County, Kansas, Zoning Regulations (“Zoning Regulations”) to its Board of Zoning
Appeals (“BZA”) in the within its adopted Zoning Regulations. The BZA was given
restricted authority to decide on CUP applications. This restricted authority was restricted
by the Zoning Regulations themselves, which were adopted by the Board of County

Commissioners of Finney County, Kansas.

This oversite and review was exercised by the BZA in determining Huber Sand’s
CUP application should be approved, after following the steps set forth in the Finney
County Zoning Regulations. First, Huber Sand applied for the CUP through the
Neighborhood and Development Services office which oversees the execution and
enforcement of the County’s Zoning Regulations. Next, the Neighborhood and
Development Services' staff prepared a Staff Report for the June 16, 2021 BZA meeting
that addressed Huber Sand's CUP Application. Prior to the BZA hearing, the BZA
published notices of public hearings on the CUP. Finally, the BZA held two public hearings
on the CUP. By a 2-1 vote, the BZA approved the CUP and issued the CUP to Huber in

compliance with the Finney County Zoning Regulations.



Plaintiffs/Appellants, American Warrior, Inc. (“AWI”) and Brian F. Price (“Price”)
(collectively, “Plaintiffs™), filed the appealed case and this appeal against Board of County
Commissioners of Finney County, Kansas and Huber Sand, Inc. (collectively,
“Defendants”) contending that because the decision on Huber Sand’s CUP was made by
the BZA and not the County Commission the CUP is invalid in that 1t failed to follow the
two-part process and procedures in K.S.A. § 12-757. The Plaintiffs/Appellants did not file
any actions contesting the finding and approval of the CUP by the BZA on grounds it
violated the Zoning Regulations or was invalid for any reason other than the failure to
follow the two-part process and procedures in K.S.A. § 12-757. AWI separately filed an
additional claim against Huber Sand, Inc. concerning the superiority of lease interests on
the land, but that claim has been voluntarily dismissed without prejudice pursuant to a

stipulation and 1s this not a matter in this appeal.

In the District Court, the Plaintiffs and the Defendants filed a stipulation of
uncontroverted facts, cross motions for summary judgment and responses to said motions
in the District Court case upon which this appeal 1s based. The Plaintiffs also filed a reply
to Defendants’ response to Plaintiffs” motion for summary judgement. Judge Wendel W.
Waurst of the Finney County District Court of Kansas Twenty-fifth Judicial District issued
a Memorandum Decision on the motions for summary judgment. This Memorandum
Decision granted Defendants’ motion and denied Plaintiffs” motion finding that the process
and procedures utilized to approve Huber Sand’s CUP was not in conflict with K.S. A. §12-
757, and Huber Sand’s CUP was valid. Subsequently, the parties jointly submitted a

stipulation to the dismissal of all remaining claims not adjudication in the motions for



summary judgment, thereby voluntarily dismissing AWI’s claim against Huber sand
concerning superiority of leases on the land. Plaintiffs then filed this joint appeal on the
District Court’s summary judgement rulings and Memorandum Decision on their joint

claim against the Defendants.

STATEMENT OF THE ISSUES

Issue #1: Whether all of the processes and procedures of K.S.A. § 12-757
apply to; govern; and are mandatory for an approval of a CUP in Kansas when the
governing body exercises power given to it by the Legislature to device its own
system for the issuance of a CUP pursuant to K. S. A. § 12-755, and thus, are the
Finney County Kansas processes and procedures for approval of CUPs valid and is

Huber Sand’s CUP valid.

STATEMENT OF THE FACTS

The County Commission adopted the Zoning Regulations on August 14, 1995 by
Resolution 40-95 and last revised those regulations prior to this case on March 10, 2021.

(R.1I, 321). The following Zoning Regulations apply to this appeal:

e “1.020 PURPOSE. These Regulations are intended to serve the following
purposes: ... (C). To conserve good agricultural land and protect it from the

intrusion of incompatible uses, but not to regulate or restrict the principal use
of land for agriculture uses. Section 1.020(C). (R, II1, 6).

e “1.020 PURPOSE. These Regulations are intended to serve the following
purposes: ... (I). To facilitate the adequate provisions of transportation,
water, sewage, schools, parks, and other public improvements and services,
and to carry out the goals and objectives as set forth in applicable laws of the

State of Kansas and the Finny County, Kansas, Comprehensive Plan.”
Section 1.020(I). (R, III, 7).




“1.050 LICENSES TO CONFORM. All Departments, Officials, and Employees
of Finney County which are vested with the duty or authority to issue permits
and licenses shall conform to the provisions of these regulations and shall issue
no permit or license for a use, building, or purpose where the same would be in
conflict with the provisions contained herein.” Section 1.050. (R, III, 7).

“1.080 PERMITS TO COMPLY WITH THE ZONING REGULATIONS.
Permits shall not be granted for the construction or alteration of any building or
structure, or for the moving of a building onto a lot or parcel of land, or for the
change of the use in any land, building, or structure, if such construction,
alteration, moving, or change in use would be a violation of any of the provisions
of these regulations. No liquid waste service line, no water line, no electrical,
gas, or telephone utilities shall be installed to serve such premises if such use
will be in violation of the regulations contained herein.” Section 1.080. (R., III,
8).

“1.110 CONDITIONAL USES. No use of a structure or land that is designed
as a conditional use in any zoning district shall hereafter be established, and
no existing conditional use shall hereafter be changed to another conditional
use 1n such district unless a conditional use permit i1s secured in accordance
with the provisions of Article 29 in this Zoning Regulation.” Section 1.110.
(R, 111, 10).

“1.140 USE LIMITATIONS. No permitted or conditional use hereafter
established, altered, modified, or enlarged shall be operated or designed so
as to conflict with the use limitations for the zoning district in which such
use 1s, or will be, located. No permitted or conditional use already established
on the effective, date of this Zoning Regulation shall be altered, modified, or
enlarged so as to conflict, or further conflict with, the use limitations for the
zoning district in which such use is located.” Section 1.140. (R, III, 11).

“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) For
the purpose of this Zoning Regulation, words or terms not herein defined
shall have their ordinary and customary meaning in relation to the context
and certain terms or words used herein shall be interpreted or defined as
follows: ... (6). ... Land used for agricultural purposes shall not include the
following: ... (I). The operation of or maintenance of Open Pit Mining
within Finney County unless specially authorized by Conditional Use
Permit only after they have been reviewed and approved as required by




Article 29 and licensed by the State of Kansas.” Section 2.030 (6)(I). (R.,
III, 15-16).

“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(18). Board of Zoning Appeals - That board created herein which has the
statutory authority to hear and determine appeals, exceptions and variances
to these Regulations.” Section 2.030(18) (R, IIL, 17).

“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(36). Conditional Use - A use of any building, structure or parcel of land that,
by its nature, is perceived to require special care and attention in siting so as
to assure compatibility with surrounding properties and uses. Conditional
uses are allowed only after public notice, hearing and approval as prescribed
in these Regulations and may have special conditions and safeguards
attached to assure that the public interest is served.” Section 2.030(36) (R,
111, 19).

“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(37). Conditional Use Permit - A written document of certification issued by
the Zoning Administrator permitting the construction, alteration or
establishment of a Conditional Use.” Section 2.030(37). (R, I1I, 19).

“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(60). Exception - An exception shall always mean the allowance of otherwise
prohibited use within a given district, such use and conditions by which it
may be permitted being clearly and specifically stated within this Zoning
Regulation, and the allowance being granted by conditional use permit from
the Board of Zoning Appeals.” Section 2.030(60). (R., III, 21).

“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(138). Planning Commission - The Holcomb-Garden City-Finney County
Area Planning Commission.” Section 2.030(138). (R., III, 29).

¢2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(183). Zone or District - A section of the zoning area for which uniform
regulations governing the use, height, area, size and intensity of use of

buildings, land and open space about buildings are herein established.”
Section 2.030(183). (R., IIL, 35).




“2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ...
(184). Zoning Administrator - The person or persons authorized and
empowered by the Governing Body to administer the requirements of these
Regulations.” Section 2.030(184). (R, III, 35).

“4.010 PURPOSE AND INTENT. Agricultural(4). The purpose of this land
use category is to provide for a full range of agricultural activities on land
used for agricultural purposes, including processing and sale of agricultural
products raised on the premises; and at the same time offer protection to land
used for agricultural purposes from the depreciating effect of objectionable,
hazardous, incompatible and unsightly uses. This land use category 1s also
intended to protect watersheds and water supplies; to protect forest and
scenic areas; to conserve fish and wildlife habitat; to promote forestry; and
to prevent and/or discourage untimely scattering of suburban residential,

rural residential, and/or more dense urban development.” Section 4.010. (R,
111, 40).

“4.030 CONDITIONAL USES. The following uses and structures may be
permitted only after they have been reviewed and approved as required by
Article 29. (Res.#22-202 08/07/20, Res. #25-2020 10/03/20) ... (6). State
approved and sand and gravel quarries.” Section 4.030(6). (R, III, 41).

“28.010 THE BOARD OF ZONING APPEALS ESTABLISHED. A Board of
Zoning Appeals is hereby created by the Governing Body of the City as
prescribed by law. Such Board of Zoning Appeals shall consist of three
members all of whom shall be taxpayers and residents of the County of Finney
County. They shall be appointed by the Governing Body. Not less than one or
more than two members of the Board of Zoning Appeals shall be members of
the Planning Commission. One member of said Board of Zoning Appeals shall
be appointed to serve for a period of two years, one for a period of three years,
and one for a period of four years. Each successor shall be appointed for four
years. Vacancies shall be filled by appointment for the unexpired term only.

Members of the Board of Zoning Appeals serve without compensation.”
Section 28.010. (R. III, 209).

“28.030 POWERS AND JURISDICTION. The Board of Zoning Appeals shall
have the following powers and jurisdictions: . . . (6) To hear and grant
exceptions to the provisions of the zoning regulation in those instances where
the Board of Zoning Appeals is specifically authorized to grant such exceptions
and only under the terms of the zoning regulation. In no event shall exceptions
to the provisions of the zoning regulation be granted where the use or exception




contemplated is not specifically listed as an exception in the zoning regulation.
Further, under no conditions shall the Board of Zoning Appeals have the power
to grant an exception when conditions of this exception, as established in the

Zoning regulation by the Governing Body, are not found to be present.” Section
28.030(6). (R. IIL, 210).

“28.070 APPLICATIONS. Applications to the Board of Zoning Appeals shall
be on forms furnished by the Neighborhood & Development Services
Department of the City. All conditional use permits shall be valid for one (1)
year from the date it was approved by the Board of Zoning Appeals; if project
has not been substantially completed within one (1) year of approval, the
conditional use permit shall expire.” Section 28.070. (R. 111, 212).

“28.080 JUDICIAL APPEAL. Any person or persons jointly or severally
aggrieved by any decision of the Board of Zoning Appeals or of any officer,
department, board or bureau of Finney County may bring an action in the
District Court having jurisdiction in Finney County, to determine the
reasonableness of any such order or determination. Provided, any action brought
in the District Court shall be within thirty (30) days after the filing of the
decision in the office of the Board of Zoning Appeals.” Section 28.080. (R. III,
212).

“29.040 EXCEPTIONS — PROCEDURE. The Board of Zoning Appeals may
authorize, as an exception to the provisions of these zoning regulations, the
establishment of those conditional uses that are expressly authorized to be
permitted as a conditional use in a particular zoning district or in one or more
zoning districts. No conditional use shall be authorized as an exception to these
regulations unless the Board 1s specifically authorized, by these regulations, to
grant such conditional use and unless such grant complies with all of the
applicable provisions of these regulations.

The purpose of the conditional use permit is to allow proper integration of uses
into the community which may only be suitable in specific locations, and may
have potentially detrimental characteristics if not properly designed, located,
and conditioned. A conditional use permit may be granted only for uses listed
as conditional uses in respective zones, and for such other uses as are set forth
in various provisions of this Title.

The following requirements and procedures shall apply in the issuance of a
conditional use permit: (A) Application for a conditional use permit must be
filed with the Secretary of the Board of Zoning Appeals in the office of the
Planning and Community Development Department at least twenty-eight (28)



days prior to the date of the Zoning Board of Appeals meeting. Application
forms are available at the Community Development Department. The
application shall contain the following information:

(1)

2)
()

(4)
(5)
(6)

(7)
(8)

Plots, plans, or drawings, drawn to scale, as may be required to
clearly show how a conditional use will occupy a site and/or
buildings; and what the effect of said conditional use will be upon
adjacent properties.

Legal dimension of the tract to be used.

Location of all proposed improvements, including curb-cut
access, off-street parking, and other such facilities as the
applicant proposed to install.

Grade elevations.
Building setback from all property lines.

Such perspective drawings, of the proposed improvements, in
such detail as the Board may require to clearly show the finished
appearance of the improvements proposed.

Location and type of planting, screening, or walls.

Such other items as the Board shall deem reasonably necessary to
properly process the application.”

Section 29.040. (R. III, 214-215).

"29.050 CONSIDERATION OF A CONDITIONAL USE. In considering an
application for a conditional use permit hereunder, the Board of Appeals shall
give consideration to the Comprehensive Zoning Plan of the County, the health,
safety, morals, comfort, and general welfare of the inhabitants of the County,
including but not limited to the following factors: (A) The stability and integrity
of the various zoning districts to include:

)
()
3)
)

Conservation of property values.
Protection against fire and casualties.
Observation of general police regulations.

Prevention of traffic congestion.



&)

(6)
)
®)

©))
(10)
(11)

(12)

(13)

Promotion of traffic safety and the orderly parking of motor
vehicles.

Promotion of the safety of individuals and property.
Provision for adequate light and air.

Prevention of over-crowding and excessive intensity of land
uses.

Provision for public utilities and schools.
Invasion by inappropriate uses.

Value, type, and character of existing or authorized
improvements and land uses.

Encouragement of improvements and land uses in keeping
with overall planning.

Provisions for orderly and proper urban renewal, development,
and growth.

(B) The Board of Appeals shall impose such restrictions, terms, time limitations,
landscaping, and other appropriate safeguards to protect adjoining property.”
Section 29.050. (R. III, 215-216).

AWI has owned an o1l and gas lease, which 1s dated November 1, 1979 and

recorded on February 26, 1980, on a tract of land that is approximately 177 acres (“the

Tract”) since March 1, 2017. (R. II, 321). The Tract is located directly southeast of the

city of Pierceville, between Highway 50 to the north and the Arkansas River to the south,

and between the town of Pierceville and South Pierceville Road to the west and the Finney

County/Gray County line to the east. (R. II, 321). AWI operates one active gas well on

the Tract, which has been producing since 2001. (R. II, 322). Huber purchased the surface

of the Tract in approximately December 2020. (R. II, 322). Price has owned the property

approximately one mile southwest of the Tract since 2011. (R. 1, 4).



On or about May 12, 2021, Huber applied for a Conditional Use Permit (“CUP
Application”) to the BZA, seeking approval from the BZA to operate a sand and gravel
quarry on the Tract as an approved conditional use. (R. II, 322). 10. The BZA
published notice of Huber's CUP Application in the Garden City Telegram on or about
May 27, 2021, stating that the CUP Application would be heard at a public meeting of the
BZA on June 16, 2021. (R. II, 322). The Neighborhood and Development Services
(“NDS”) 1s a joint city and county department serving Garden City, Finney County, and
Holcomb, with staff made up of public employees appointed by the City of Garden City.
(R. I, 322). NDS’ staff prepared a Staff Report for the June 16, 2021, BZA meeting that
addressed Huber's CUP Application. (R. II, 323). At the June 16, 2021, BZA meeting,
after Huber's CUP Application was introduced, public comment was provided, and
additional discussion took place amongst BZA members, the BZA voted to table Huber's

CUP Application until the next BZA meeting. (R. 11, 323).

NDS’ staff prepared a Staff Report for the July 21, 2021 BZA meeting that
addressed Huber's CUP Application. (R. II, 323). At the July 21, 2021 BZA meeting,
following public comment and discussion amongst BZA members about Huber's CUP
Application, BZA Vice Chairman Leonard Hitz made a motion to approve Huber's CUP
Application with the following conditions: "exempt fifteen to twenty acres on the northwest
corner from the conditional use permit, maintain the Huber road to keep dust to a minimal
(sic), keep equipment at the southeast corner of the property, maintain a one-hundred fifty
foot mining setback from the west property line, install a permanent six-foot fence with

barbed wire on the top along the property line with planted trees." (R. II, 323-324). At

10



this meeting, BZA Chairman Butch Leiker seconded the motion by BZA Vice Chairman
Leonard Hitz and Huber's CUP Application was approved by the BZA by a 2 to 1 vote,
with BZA member Vicki Germann as the only vote in opposition to the CUP Application.

(R. 11, 324).

The BZA issued the CUP to Huber following the July 21, 2021, BZA meeting,
concluding the conditional use permit process on Huber's CUP Application. (R. II, 324).
The BZA 1s not an elected body, but instead its members are appointed by the County
Commission. (R.1II, 324). To date, Huber's CUP application has never been presented to,
evaluated by, or voted upon by the Finney County Planning Commission or the County

Commission. (R. 11, 324).

Plaintiffs appealed the CUP by filing this lawsuit in Finney County District Court
on August 20, 2021 and jointly asserting a claim that the CUP was invalid, void, and
unenforceable because Finney County failed to follow the two-part process and procedure
in K.S.A. § 12-757 and Kansas case law interpreting and apply the statute. (R. I, 4). The
parties submitted a stipulated set of uncontroverted facts and competing motions for
summary judgment. (R. I, 148, 190; R.II., 192, 266, 269, 282, 302, 314). On February 8,
2022, the District Court 1ssued its Memorandum Decision, granting summary judgment in
favor of Defendants and against Plaintiffs and finding that the processes and procedures
used by Finney County for Huber Sand's CUP complied with Kansas law and the rules of
statutory construction and relevant case law do not support Plaintiff’s position that the

zoning regulations adopted by the Board for processing applications for CUPs conflict with
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KS. A § 12-757. (R 1I, 350). On February 16, 2022, the parties filed a joint order
dismissing with prejudice all remaining claims of the Plaintiffs that were not decided in
Memorandum Decision. (R. II, 353). Plaintiffs then filed this appeal of the District Court's

summary judgment rulings on their joint claim. (R. II., 356).

ARUGUMENT AND AUTHORITIES

L The Processes and Procedures in K.S.A. § 12-757 DO NOT Apply to and
Govern Applications for a CUP in Kansas and Are NOT Mandatory.

Standard of Review

This 1ssue 1s addressed at R. II, 319-350 in the record on appeal. As a matter of
statutory interpretation, this issue is a question of law that is subject to de novo review.
Nauheim v. City of Topeka, 309 Kan. 145, Syl. 1, 432 P.3d 647, 648 (2019). The Kansas
Supreme Court recently held that "[1]ssues of statutory interpretation present questions of
law to which we apply an unlimited standard of review. This means we give no deference
to the district court's . . . interpretation of the statute." Jarvis v. Dep't of Revenue, 312 Kan.

156, 159, 473 P.3d 869, 873 (2020).

Analysis

No portions of K.S.A. § 12-757, including but not limited to subsections, (a), (b),
and (d), require the two-part process and procedure to be applied in evaluating, voting

upon, and 1ssuing a CUP.
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A plain reading of K. S A. § 12-757(a) shows that K. S.A. § 12-757 applies to
supplementing, changing or revising the boundaries or regulations contained in the zoning

regulations by amendment:

“(a) The governing body, from time to time, may supplement, change or
generally revise the boundaries or regulations contained in zoning
regulations by amendment. A proposal for such amendment may be
initiated by the governing body or the planning commission. If such
proposed amendment is not a general revision of the existing regulations
and affects specific property, the amendment may be initiated by
application of the owner of property affected. Any such amendment, if in
accordance with the land use plan or the land use element of a
comprehensive plan, shall be presumed to be reasonable. The governing
body shall establish in its zoning regulations the matters to be considered
when approving or disapproving a rezoning requests. The governing body
may establish reasonable fees to be paid in advance by the owner of any
property at the time of making application for a zoning amendment.”

K.S.A. § 12-757 (a) (bold added for emphasis).

Additionally, a plain reading of K.S.A. § 12-757 (b) shows it applies to the zoning

amendments outlined in K.S.A. § 12-757 (a):

“(b) All such proposed amendments first shall be submitted to the
planning commission for recommendation. The planning commission shall
hold a public hearing thereon, shall cause an accurate written summary to be
made of the proceedings, and shall give notice in like manner as that required
for recommendations on the original proposed zoning regulations provided
in K.S.A. 12-756, and amendments thereto. Such notice shall fix the time
and place for such hearing and contain a statement regarding the proposed
changes in regulations or restrictions or in the boundary or classification of
any zone or district. If such proposed amendment is not a general revision
of the existing regulations and affects specific property, the property shall
be designated by legal description or a general description sufficient to
identify the property under consideration. In addition to such publication
notice, written notice of such proposed amendment shall be mailed at least
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20 days before the hearing to all owners of record of real property within the
area to be altered and to all owners of record of real property located within
at least 200 feet of the area proposed to be altered for regulations of a city
and to all owners of record of real property located within at least 1,000 feet
of the area proposed to be altered for regulations of a county. If a city
proposes a zoning amendment to property located adjacent to or outside the
city's limits, the area of notification of the city's action shall be extended to
at least 1,000 feet in the unincorporated area. Notice of a county's action
shall extend 200 feet in those areas where the notification area extends
within the corporate limits of a city. All notices shall include a statement that
a complete legal description is available for public inspection and shall
indicate where such information is available. When the notice has been
properly addressed and deposited in the mail, failure of a party to receive
such notice shall not invalidate any subsequent action taken by the planning
commission or the governing body. Such notice is sufficient to permit the
planning commission to recommend amendments to zoning regulations
which affect only a portion of the land described in the notice or which give
all or any part of the land described a zoning classification of lesser change
than that set forth in the notice. A recommendation of a zoning classification
of lesser change than that set forth in the notice shall not be valid without
republication and, where necessary, remailing, unless the planning
commission has previously established a table or publication available to the
public which designates what zoning classifications are lesser changes
authorized within the published zoning classifications. At any public hearing
held to consider a proposed rezoning, an opportunity shall be granted to
interested parties to be heard.”

K.S.A. § 12-757(b) (bold added for emphasis).

Furthermore, a plain reading of K.S.A. § 12-757(d) show that it applies to

consideration and adoption of amendments to zoning regulations:

“(d) Except as provided in subsection (g) and unless otherwise provided by
this act, the procedure for the consideration and adoption of any such
proposed amendment shall be in the same manner as that required for the
consideration and adoption of the original zoning regulations. A majority of
the members of the planning commission present and voting at the hearing
shall be required to recommend approval or denial of the amendment to the
governing body. If the planning commission fails to make a recommendation

14



on a rezoning request, the planning commission shall be deemed to have
made a recommendation of disapproval. When the planning commission
submits a recommendation of approval or disapproval of such amendment
and the reasons therefor, the governing body may: (1) Adopt such
recommendation by ordinance in a city or by resolution in a county; (2)
override the planning commission's recommendation by a 2/3 majority vote
of the membership of the governing body;, or (3) return such
recommendation to the planning commission with a statement specifying the
basis for the governing body's failure to approve or disapprove. If the
governing body returns the planning commission's recommendation, the
planning commission, after considering the same, may resubmit its original
recommendation giving the reasons therefor or submit new and amended
recommendation. Upon the receipt of such recommendation, the governing
body, by a simple majority thereof, may adopt or may revise or amend and
adopt such recommendation by the respective ordinance or resolution, or it
need take no further action thereon. If the planning commission fails to
deliver its recommendation to the governing body following the planning
commission's next regular meeting after receipt of the governing body's
report, the governing body shall consider such course of inaction on the part
of the planning commission as a resubmission of the original
recommendation and proceed accordingly. The proposed rezoning shall
become effective upon publication of the respective adopting ordinance or
resolution.”

K.S.A. § 12-757 (d) (bold added for emphasis).
K.S A §12-741(a) provides:

“This act 1s enabling legislation for the enactment of planning and zoning
laws and regulations by cities and counties for the protection of the public
health, safety, and welfare, and is not intended to prevent the enactment or
enforcement of additional laws and regulations on the same subject which
are not in conflict with the provisions of this act.”

K.S.A. § 12-741(a).
K. S. A § 12-755 provides:

“...(a) The governing body may adopt zoning regulations which
may include, but not be limited to, provisions which:

(1) Provide for planned unit developments;

(2) permit the transfer of development rights;
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(3) preserve structures and districts listed on the local, state or national
historic register;

(4) control the aesthetics of redevelopment or new development;

(5) provide for the issuance of special use or conditional use
permits; and

(6) establish overlay zones.

(b) The provisions of this section shall become effective on and after
January 1, 1992.”

K.S A. § 12-755 (bold added for emphasis).
K.S.A. § 12-759 authorizes the establishment of, delineates the powers which may

be exercised by, and outlines procedures for hearings conducted by a board of zoning

appeals. With regard to matters over which it presides the statute states:

(¢) The board of zoning appeals shall administer the details of appeals from
or other matters referred to it regarding the application of the zoning
ordinance or resolution as hereinafter provided. The board shall fix a
reasonable time for the hearing of an appeal or any other matter referred to
it. Notice of the time, place and subject of such hearing shall be published
once in the official city newspaper in the case of a city and in the official
county newspaper in the case of a county at least 20 days prior to the date
fixed for hearing. A copy of the notice shall be mailed to each party to the
appeal and to the appropriate planning commission.

K.S.A. § 12-759(c).

The District Court correctly applied the rules of statutory construction and relevant case
law to makes its decision and concluded that K.S.A. § 12-757 does not apply to Huber
Sand’s CUP application and that the zoning regulations adopted by the County
Commission for the processing and decision on CUP applications does not conflict with
K.S. A § 12-757. As explained below, the District Court’s conclusions are the correct

conclusion as there is no binding precedent that actually holds that K.S.A. § 12-757 applies
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to the consideration of and decision on CUP applications. This Court was presented with
the same process used by the BZA in the case at hand and took no action to indicate to

invalidate that process. The District Court made no error in its decision.

A Nine Kansas Cases Mention the Application of K.S.A. § 12-757 to
the consideration and approval of a CUP or SUP or Ignore the Precise
Method Used by the BZA in this Case to approve Huber Sand’s CUP.

A review of the case law and unpublished opinions establishes that no court
has ever determined that a County Commission cannot establish a process for

reviewing Conditional Use Permits.

The Kansas Supreme Court first analyzed a Special Use Permit (“SUP”’) and
mentions K.S.A. § 12-757 in Water Dist. No. 1 of Johnson Cty. v. City Council of City
of Kansas City, 255 Kan. 183, 186, 871 P.2d 1256, 1259 (1994). In that case the Court
noted in its recitation of the Facts that, “A five-to-two vote was required to deny the permit
because the Planning Commission had recommended that the permit be approved. K.S.A.
12-757(c).” Id., 255 Kan. at 186, 871 P.2d at 1259. Context 1s needed to fully follow the
Supreme Court’s finding. The City Council of Kansas City had a system set up whereby
the City itself and not a BZA or the Planning Commission made the ultimate decision on
the SUP application. This context distinguishes its finding from the central issue of this
case: whether a governing body can enact zoning regulations delegating authority to decide
a CUP to aBZA, when limited by the Zoning Regulations themselves, which require public
hearing. The Court in that case was not presented with this question because the City

Council of Kansas City never delegated their authority and the Council itself made the
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decision on the SUP after a recommendation from the Planning Commission. This is the
procedure envisioned by K.S.A. § 12-757. In the present case the County Commission
enacted Zoning Regulations that gave the authority to process and approve CUPs to the
BZA, limited by the Zoning Regulations themselves and providing for public notice and
public hearing on the consideration of a CUP application. This case has no bearing on the

present matter.

The next case of relevance was decided by the Kanas Appellate Court. That case is
M.S.W., Inc. v. Bd. of Zoning Appeals of Marion Cty., 29 Kan. App. 2d 139, 24 P.3d 175
(2001). This case in more instructive than any cases presented by the Appellants. In that
case, the decision to be analyzed by the Court was a decision on a CUP made by Marion
City’s Board of Zoning Appeals. MSW, 29 Kan. App. 2d at 143, 24 P.3d at 180. In this

case MSW argued that

“the procedures for the adoption of CUPs as set forth in the zoning regulations
were not followed, namely that Grosse never applied for the CUP, the County
never specifically voted on or adopted the CUP, there was never a development
plan prepared, and a written document was never issued”

Id., 29 Kan. App. 2d at 147-48, 24 P.3d at 182-83. The Court then stated,

“The zoning regulations have procedures and requirements for obtaining a CUP.
Pursuant to the zoning regulations, the only way property can be used as a
landfill in Marion County 1s by a CUP. Pursuant to Regulation § 21-103, a CUP
can be granted for: Solid waste disposal area, construction/demolition landfills,
industrial landfills, or other solid waste processing facility or scrap
material recycling and processing facility. The zoning regulations set forth the
following procedures to obtain a CUP:...”
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Id., (internal quotation marks omitted). This Court made no finding invalidating the
procedure used by Marion City to process and decide CUPs nor any findings stating that
the process to decide a CUP must conform with K.S.A. § 12-757. See M.S.W., Inc. v. Bd.
of Zoning Appeals of Marion Cty., 29 Kan. App. 2d 139,24 P.3d 175 (2001). The procedure
and process used in M.S.W. is analogous to, if not exactly the same as, the processes and

procedure utilized by BZA in the present matter to review and approve the CUP.

Two years after M.S.W., the Kansas Supreme Court decided the annexation case of
Crumbaker v. Hunt Midwest Min., Inc., 275 Kan. 872, 69 P.3d 601 (2003). In this case
a quarry asked the city for annexation prior to the expiration of its CUP with the county.
Id., 275 Kan. at 874, 69 P.3d at 604. Neighboring property owners argued that the
Annexation Agreement between the city and the quarry was a CUP that changed the land
use and thus was 1n violation of Kansas Law. Id., 275 Kan. at 877, 69 P.3d at 606. The

Court agreed with the neighboring land owners, stating:

“As a result, we have long held that the power of a city government to
change the zoning of property—which includes issuing special use
permits—can only be exercised in conformity with the statute which
authorizes the zoning. Ford v. City of Hutchinson, 140 Kan. 307, 311, 37
P.2d 39 (1934). In the instant case, some landowners did not receive proper
notice of the proposed action as required by K.S. A 12-757(b).”

Id., 275 Kan. at 886, 69 P.3d at 611 (bold added for emphasis). The issue with this holding
is it 1s not support by any analysis that would conclude that when issuing a SUP the process
must follow K.S.A. § 12-757 nor does the case it cites to even speaks of CUPs or SUPs at
all. See Ford v. City of Hutchinson, 140 Kan. 307,37 P.2d 39 (1934). Ford is not a CUP

case. In Ford, “the city government amended the zoning ordinance so as to change the site
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(parts of two town lots) from a B residence district to a commercial zone.” Id., 140 Kan.
307, 37 P.2d at 39. The Court in Ford held: “that proposed changes in the zoning
districts could not be made by the governing officials of a city merely to gratify the
behests of the solicitous and the influential.” Id., 140 Kan. 307, 37 P.2d at 40 (bold added
for emphasis). Ford is a rezoning case and or a zoning reclassification case. Ford cited
Armourdale State Bank v. Kansas City, 131 Kan. 419, 292 P. 745 (1930), which was not
a CUP case, but rather “was an action to enjoin the city government of Kansas City from
enforcing an amendment to its general zoning ordinance which would have the effect
of changing the classification of some town lots of plaintiff from one for light
industrial purposes to another for residential purposes.” /d., 131 Kan. at 419, 292 P.

at 745 (bold added for emphasis).

The issuance of a conditional use permit does not involve the rezoning of a
property; it does not involve amendment of zoning regulations; it does not involve
change in zoning boundaries; and it does not involve the amendment of or change
to the zoning classification of a parcel. A conditional use permit allows a parcel
to be conditionally used for a specific purpose (otherwise excluded in the zoning
classification in which the parcel is located) because such use is specifically
permitted by existing zoning regulations if granted in accordance with those
regulations. The zoning classification of the parcel is not changed by a conditional
use permit; the special permit simply allows the property within the zoning

classification to be used for an otherwise excluded purpose.
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Therefore, cases holding that K.S.A. 12-757 applies to zoning amendments,
to changes in zoning classifications, to rezoning of property, or to changes in zoning
ordinances does not support the conclusion that K.S.A 12-757 applies to requests

for conditional use permits.

Furthermore, this holding in Crumbaker actually only holds that in that case notice
to landowners was not given for the proposed action, annexation. This case was not a SUP
or CUP approval case. No CUP nor SUP was applied for nor processed and approved. The
present appeal involves a CUP where neighboring landowners were given notice via public
notice and public hearings were held. (R. I, 322-323). This appeal 1s not a case where the
County Commission was changing the zoning of property nor changing land use as was
the case in Crumbaker. The Crumbaker Court incorrectly and without analysis erroneously
equated a governing body changing the zoning of property to that of the issuance of a SUP.
If this were in fact what the legislature intended then why were SUP and CUPs not
discussed along with changes to zoning in K.S.A. § 12—757 but instead only legislated in
K.S.A. § 12-755, which gave governing bodies the authority to enact zoning regulations
to “... provide for the issuance of special use or conditional use permits; ...” K.S A.
§ 12—755. There is no case law foundation for concluding Crumbaker found K.S. A. §12-
757 applies to conditional use and special use permits. The supporting precedent is
nonexistent, and contradicted by K.S.A. §12-755. Crumbaker further cites Carson v.
McDowell, 203 Kan. 40, 43—44, 452 P.2d 828, 830 (1969) and Ford, as the Kansas courts,
which have decided K.S.A. § 12-757 applies to conditional use permits. The problem is

that neither Carson nor Ford were conditional use permit cases. Carson was not a CUP
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case. It involved a petition to change the zoning classification of a property from ‘C’ single
family District to ‘E-1" office & professional District. /d.  Carson 1s a zoning

reclassification case.

The most logical reading the Crumbaker’s holding 1s that when a SUP changes the
zoning of a property, the governing body must follow K.S.A. § 12-757. The CUP issued

to Huber Sand did not change the zoning and, in fact, conforms to the Zoning Regulations.

After Crumbaker, the Kansas Appellate Court ruled on the case Blessant v.
Crawford Cty. Bd. of Cty. Comm'rs, No. 89,916, 81 P.3d 461, (Kan. Ct. App. Dec. 24,
2003) (unpublished opinion). That case i1s unpersuasive. That Court stated in its

recitation of the facts that

“Following a public hearing on November 9, 2001, the Crawford County
Planning and Zoning Board recommended approval of the permit request
by a 6-0 vote. Although the Board voted 2-1 to follow the
recommendation, this was insufficient to award the permit based on
K.S.A. 12-757(f). This statute required at least 3/4 approval (here a
unanimous vote) by all the Board members when sufficient protest
petitions have been filed. Here, four parties filed petitions in opposition to

the issuance of the permit, triggering the requirements of K.S.A. 12—
757(f).”

Id., at *1. Again, context distinguishes the facts in that manner from the present case.
Crawford City Board of City Commissioners had established a procedure whereby the
Board of City Commissioners, not a BZA or a Planning Commission, made the ultimate
decision on a CUP application. This context is important as that Court was not making any
finding on the central issue of this case: whether a governing body can enact zoning

regulations dictating that the power to decide a CUP 1s with the BZA limited by the Zoning
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Regulations themselves and requiring public notice and public hearing. The Court in that
case was not presented with this question because it is evident from the facts in the case
that the Crawford City Board of City Commissioners had a CUP consideration procedure
whereby the Crawford City Board of City Commissioners itself made the decision on the
CUP after a recommendation from the Crawford County Planning and Zoning Board. This
procedure 1s governed by K.S.A. § 12-757 and the Commission must follow the statute. In
the present case the County Commission enacted Zoning Regulations granting the power
to process and approve CUPs to the BZA, limited by the Zoning Regulations themselves
and providing for public notice and public hearing on the consideration of a CUP

application. This delegation 1s authorized pursuant to K.S.A 12-755.

Five years after Blessant, the Kansas Supreme Court decided Manly v. City of
Shawnee, 287 Kan. 63, 194 P.3d 1 (2008). In Manly, the Supreme Court stated that
K.S.A. § 12-757(d) was "[t]he controlling statutory provision" in evaluating a question
about authority to grant a special use permit.” Id., 287 Kan. at 67, 194 P.3d at 6. While the
Court did hold that K.S.A. 12-757(d) was the “controlling statutory provision”, it was not
“controlling” on the issue of whether K.S.A. 12-757 must be followed in dealing with CUP
or special permit applications. Rather, the Manly Court held that K.S.A. 12-757(d) was the
controlling statutory provision on “the core question” in that case which was (under the
circumstances presented in Manly) “whether the City had the authority to grant the special
use permit with a simple majority vote”. Id., 287 Kan. at 67, 194 P.3d at 6. Manly does
not address the 1ssue of whether K.S.A. §12-757 prohibits a governing body from granting

authority to a BZA limited by the Zoning Regulations themselves to determine CUP
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applications. Manly does not stand for the proposition that Kansas Law requires that K.S. A.
§ 12-757 must be followed in the processing and decision on CUP applications. Language
to that extent cannot be found anywhere in the Manly opinion and Manly is silent on the
issue of K.S.A. 12-757 applicability to conditional use and special use permits. Nowhere
in the opinion is it explicitly stated that the SUP was allowed under the zoning regulations
in existence. Rather, it appears that the SUP in Manly violated the zoning regulations in

place.

After Manly, the Kansas Supreme Court decided Zimmerman v. Bd. of Cty.
Comm'rs, 289 Kan. 926, 218 P.3d 400 (2009). Zimmerman was not a CUP decision. That
case involved a proposed zoning amendment. /d., 289 Kan. at 930-934, 218 P.3d 405-407
“K.S.A. 12-757(d) outlines the procedure to be followed when amending a zoning
regulation. A planning commission must first recommend approval or denial of a
rezoning request” /d., 289 Kan. at 939, 218 P.3d at 410 (2009). Nowhere in the
Zimmerman opinion does the Court say K.S.A. § 12 -757 applies to conditional use

permits. Any reliance on Zimmerman to support that proposition is misplaced.

Years after Zimmerman, this Court decided Rural Water Dist. #2 v. Miami
Cty. Bd. of Cty. Comm'rs, No. 105,632, 268 P.3d 12 (Kan. Ct. App. Jan. 27, 2012)
(unpublished opinion) Rural Water District #2 involved an appeal from a county
commission denial of a CUP for a water storage tank. /d., at *1. The case involved
a landowner protest petition under K.S. A .§12-757(f). Id. Though there 1s dictum

in the unpublished opinion which seems to equate a CUP with a zoning amendment,
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Rural Water District # 2 did not address the question of whether K.S.A. § 12-757
precluded a governing body from adopting zoning regulations providing for CUP
permits to be issued by a BZA. The Rural Water District #2 court did not have that
question before 1t because the case involved a CUP procedure where the governing
body made the ultimate decision on the CUP. /d. Rather, Rural Water District #2
addressed the i1ssues of whether a landowner protest petition pursuant to K.S. A §
12-757(f)(1) requiring 3/4 of all the members of the governing body to approve the
CUP and whether the commaissioner vote siding with the protesting landowners was
reasonable. In the present appeal, we do not have the same situation. The County
Commission did not make the decision on Huber Sand’s CUP and no changes to the

zoning of property were consider nor made by the BZA.

Following Rural Water Dist. #2, this Court decided the notice case of Vickers
v. Franklin Cty. Bd. of Commissioners, No. 118,649, 444 P.3d 380 (Kan. Ct. App. July
19, 2019) (unpublished opinion). Vickers simply stands for the proposition that
procedural fairness precludes a governing board from adopting a procedure for
consideration of CUPs which does not provide for notice to surrounding landowners
and an opportunity for a public hearing. See Id. The stipulated facts in this case
establish that Finney County provided adequate notice and an opportunity for the
public to be heard that were lacking in Vickers. (R. 1, 149). The Vickers Court’s

statutory analysis, stated:

“A municipality has no inherent power to enact zoning laws. Instead, a
municipality's zoning power is derived solely from the authority granted
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to the municipality by Kansas zoning statutes. Crumbaker v. Hunt
Midwest Mining, Inc., 275 Kan. 872, 884, 69 P.3d 601 (2003). In addition
to the zoning statutes in K.S.A. 12-741 et seq., municipalities may enact
and enforce additional zoning regulations which do not conflict with those
statutes. K.S.A. 12-741(a). Our Supreme Court has "long held that the
power of a city government to change the zoning of property—which
includes 1ssuing special use permits—can only be exercised in conformity
with the statute which authorizes the zoning. 275 Kan. at 886.

Under K.S.A. 12-755(a), a county's governing body may adopt zoning
regulations that provide for issuing special use permits. But K.S.A. 12-757
demands certain notice and hearing requirements for amending zoning
regulations. Importantly, although K.S.A. 12-757 does not explicitly
mention special use permits, our Supreme Court has consistently found the
procedures in K.S.A. 12-757 apply to special use permits. Manly v. City of
Shawnee, 287 Kan. 63,67, 194 P.3d 1 (2008); Crumbaker, 275 Kan. at 886.”

Vickers v. Franklin Cty. Bd. of Commissioners, No. 118,649, 444 P.3d 380 at *4.
There are several distinguishing features in this matter. Firstly, it is uncertain
whether or not the zoning regulations adopted by Franklin County requires review by
the Commission. Secondly, the statement that the procedures of K.S.A §12-757 may be
a reference to the notice requirements alone. Such a reading would allow K.S. A §12-
755 to still have meaning. Otherwise, the interpretation by Appellants creates a statutory
contradiction unnecessarily. In the present case, landowners were given notice
regarding the application and review of the CUP and were given the opportunity to speak
prior to the decision of the BZA. The Conditional Use Permit was applied for pursuant
to the land being zoned Agricultural which allows for a sand quarry with the issuance of
a Conditional Use Permit. No zoning changes occurred, and all real estate zoned as

agricultural has the ability to apply for such a Conditional Use Permit.
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As discussed above, the Vickers Court’s statements based upon Manly and
Crumbaker fails to address the nuanced situation in the present case where the
Board of County Commissioner have explicitly stated that the Conditional Use is
allowable in certain zoning areas. To rely on these cases to state positively that
SUPs or CUPs must utilize all the procedures in K.S.A. § 12-757 fails to recognize the
present case where the CUP and SUP are specifically listed in the zoning regulations
adopted by the County Commissioners. Due to the misplaced reliance on Manly and
Crumbaker, discussed above, the Vickers decision cannot stand for the proposition
that the processes and procedures utilized by the County Commission and the BZA
to consider and approve Huber Sand’s CUP is invalid and the CUP application
procedures contained in the Zoning Regulations violate Kansas state law and are

invalid.

Furthermore, Vickers is an unpublished decision. Unpublished opinions “are
not binding precedents, except under the doctrines of law of the case, res judicata,
and collateral estoppel ... .and are not favored for citation ...” Riverside Drainage
Dist. of Sedgwick County v. Hunt, 33 Kan App.2d 225, 23199 P.3d 1135, 1140,

(Kan.App.,2004); Supreme Court Rule 7.04.

Following Vickers, the Kansas Court of Appeals decided Ternes v. Bd. of Cty.
Commissioners of Sumner Cty., No. 119,073, 464 P.3d 395 (Kan. Ct. App. June 12,
2020) (unpublished opinion), review denied (Nov. 24, 2020). Ternes is readily

distinguishable from the case at hand. Unlike the Zoning Regulations which delegates
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authority for determination of conditional use applications to the Board of Zoning
Appeals in the present case, the Sumner County regulations in Ternes required CUP
applications be “submitted, reviewed, and approved by the Planning Commission and
Governing Body...” Id. At *3. Ternes involved both an application for change of a
parcel’s zoning classification from Rural to Agricultural/Commercial and an
application for a CUP for a wind farm, which Sumner County regulations permitted
in an Agricultural/Commercial district. /d. at *1. The holding in 7ernes was that the
Sumner County Commission had the authority to approve the zoning change and CUP
application over the Planning Commission’s recommendation for rejection and that

the Commission’s approval was reasonable. /d. at *8-15. The Ternes Court held:

“K.S.A. 2019 Supp. 12-757(b) provides that proposed zoning
amendments must be “submitted to the planning commission for
recommendation.” The planning commission must hold a public
hearing on proposed zoning amendments and create a written summary
of the proceedings. K.S.A. 2019 Supp. 12-757(b). After receiving the
planning commission's recommendation, the county's governing body
may approve the zoning amendment regardless of the planning
commission's recommendation. The governing body may adopt the
recommendation by resolution, overnide the planning commission's
recommendation by a two-thuds magornty vote, or return  the

o
[

recommendation to the planming commussion X 8A. 2019 Supp

IR
Qan

Id. at *7. The discussion above will demonstrate the errors the 7ernes Court made
in 1ts analysis of Manly, Rural Water Dist. #2, and Zimmerman. These cases do not
stand for the proposition that the requirements K.S.A. §12-757 apply to the issuance

of CUPs nor SUPs. See Id. at *7-8 and the above analysis of these cases.
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B. There is no binding precedent on this Court to follow to decide the
question in this Case: Whether all of the processes and procedures
of K.S.A. § 12-757 apply to; govern; and are mandatory for an
approval of a CUP in Kansas when the governing body exercises
power given to it by the Legislature to device its own system for the
issuance of a CUP pursuant to K. S. A. § 12-755, and thus, are the
Finney County Kansas processes and procedures for approval of
CUPs valid and is Huber Sand’s CUP valid.

The District Court applied the rules of statutory construction and relevant case
law to decide the question this Case in its Memorandum Decision. It analyzed,
interpreted and constructed K.S.A. § 12-741, K.S.A. § 12-755, K.S.A. § 12-757, and
K.S.A. § 12-759. (See R. 11, 337-350). The District Court concluded that (1) K.S.A. §
12-755 allows counties to adopt zoning regulations for the issuance of CUPs or SUPs,
(2) Finney County created a BZA under K.S.A. § 12-759, (3) Finney County enacted
its Zoning Regulations that provided the BZA with the sole authority to hear, vote upon,
and 1ssue CUPs, and (4) K.S.A. § 12-757 does not reference CUPs or SUPs so it does
not apply in this case. (R. II, 337-350). The District Court analyzed the Kansas Court
Case presented by the parties in the Memos, Responses, and Reply’s. The District Court
found no binding precedence on the question it had to consider: Whether all of the
processes and procedures of K.S.A. § 12-757 apply to; govern; and are mandatory for
an approval of a CUP in Kansas when the governing body exercises power given to it
by the Legislature to device its own system for the issuance of a CUP pursuant to K. S.
A. § 12-755, and thus, are the Finney County Kansas processes and procedures for

approval of CUPs valid and is Huber Sand’s CUP valid. There is no Kansas precedent
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on this question. As discussed above there is no Kansas Court case that has consider

the question to be answered in the Case.

There 1s some guidance in MSW. The Court in MSW heard a case where the Court
analyzed a decision on a CUP made by Marion City’s Board of Zoning Appeals. Id., 29

Kan. App. 2d at 143, 24 P.3d at 180. In this case MSW argued that:

“the procedures for the adoption of CUPs as set forth in the zoning
regulations were not followed, namely that Grosse never applied for the
CUP, the County never specifically voted on or adopted the CUP, there
was never a development plan prepared, and a written document was
never issued”

Id., 29 Kan. App. 2d at 14748, 24 P.3d at 182—83. The Court then stated,

“The zoning regulations have procedures and requirements for obtaining
a CUP. Pursuant to the zoning regulations, the only way property can be
used as a landfill in Marion County is by a CUP. Pursuant to Regulation
§ 21-103, a CUP can be granted for: Solid waste disposal area,
construction/demolition landfills, industrial landfills, or other solid waste
processing facility or scrap material recycling and processing facility.

The zoning regulations set forth the following procedures to obtain a
CUP:...”

Id., (internal quotation marks omitted). This Court made no finding invalidating the
procedure used by Marion City to process and decided CUPs nor any finding state that
the process to decide on a CUP must conform with K.S A. § 12-757. See M.S.W_, Inc.
v. Bd. of Zoning Appeals of Marion Cty., 29 Kan. App. 2d 139, 24 P.3d 175 (2001).
The procedure and process used in MSW 1s analogous to, if not exactly the same as, the
processes and procedure utilized by BZA in the present matter to process and approve

a CUP and that were used to process and approve Huber Sand’s CUP.
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All other Kansas Cases are distinguishable from the present matter, as discussed
above, and thus do not serve as binding precedent. The district court did not violate
stare decisis as there 1s no Kansas Supreme Court precedent on the question in the

present case.

C. The Rules of Statutory Construction Support the Conclusions of
the District Count: K.S.A. § 12-757 does not apply to the issuance
of a CUP, the process and procedures utilized by the BZA to
approve Huber Sand’s do not violate Kansas Law and Huber
Sand’s CUP is valid.

The language of K.S.A. § 12-757 does not hint at, much less plainly state,
that it in any manner deals with conditional use permits. Had the legislature
wanted the procedures and requirements of K.S.A. § 12-757 to apply to the process
of handling conditional use permits, it simply had to say so. It did not. The District
Court was not inclined to ignore the rules of statutory construction by adding

language to the statue that is not found within of K.S.A. § 12-757.

The fundamental rule of statutory construction to which all others are
subordinate, 1s to ascertain the legislative body’s intent as expressed through the
language of the statutory scheme. Article 7 of Chapter 12 of the Kansas Statutes
Annotated is, by its plain language, intended to enable cities and counties to enact
their own zoning laws and regulations and, by its own plain language, i1s not
intended to authorize the state to prevent or interfere with cities or counties
enacting or enforcing additional zoning laws and regulations which are not in
conflict with the provisions of the zoning act. K.S.A. 12-741. This appears to be

a clear legislative statement of intent to grant cities and counties broad powers to
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adopt, enact, and enforce zoning regulations without state interference unless the

local enactments clearly conflict with state proscriptions.

When a statute 1s plain and unambiguous, the court must give effect to the
legislative body’s intent as expressed rather than determining what the law should
or should not be. The plain and unambiguous language in K.S.A. 12-755
specifically authorizes local governing bodies to adopt zoning regulations which
provide for the issuance of special use or conditional use permits. And the plain
and unambiguous language in K.S.A. 12-759 specifically authorizes local
governing bodies to establish boards of zoning appeals and to empower a board
so established with jurisdiction over any “matters referred to it regarding the
application of the zoning ordinance or resolution.” K.S.A. 12-759 further sets out
the procedures a board of zoning appeals must follow in exercising those powers

delegated to it by the local authority.

Ordinary words are to be given their ordinary meanings. A statute should
neither be read to add language that is not found in it, nor to exclude language
that 1s found in 1t. The language of K.S.A. 12-757 plainly states that it sets forth
the process for rezoning property, amending zoning classifications, and amending
zoning regulations. The language of K.S.A. 12—757 does not hint, much less
plainly state, that it in any manner deals with conditional use permits. Had the
legislature wanted the procedures and requirements of K.S.A. 12-757 to apply to

the process of handling conditional use permits, it simply had to say so. It did not.
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The rules of statutory construction should not be disregarded by adding language

to the statue that 1s not found 1n it.

The Supreme Court has consistently noted when dealing with the rules of
statutory construction the maxim that expressio unius est exclusion alterius.

“i.e., the inclusion of one thing implies the exclusion of another, may be
applied to assist in determining actual legislative intent which is not
otherwise manifest, although the maxim should not be employed to override
or defeat a clearly contrary legislative intention.”

Matter of Marriage of Killman, 264 Kan. 33, 42, 955 P.2d 1228, 1234 (1998) (citing State
v. Luginbill, 223 Kan. at 20, 574 P.2d 140 (quoting In re Olander, 213 Kan. at 285, 515
P2d 1211). When a statute includes a list a court should exclude any items not
expressly included in the specific list. In its title, K.S.A § 12-757 lists what 1t
deals with: “zoning; downzoning or rezoning, amendments and revisions.”
Conditional use permits are excluded from the matters listed in the title of K.S.A
12-757. The body of the statute, by its plain language, lists specific matters to
which the statue applies and specifically lists those local actions which require

the statutory procedure to be followed.

The plain language of K.S.A. § 12-757 applies to efforts to amend zoning
boundaries, to amend zoning classifications, or to rezone property. Conditional
use permits are excluded in the title and body of the statute from the list of the
matters to which K.S.A § 12-757 applies thus they should not be read into K.S.A

§ 12-757 in the present matter
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Courts must construe separate provisions of an act in pari materia with a
view towards reconciling and bringing the provisions into workable harmony;
effect must be given, where possible, to the entire act and every part thereof; and,
to this end, i1t 1s the duty of the court, as far as practicable, to reconcile the
different provisions to make them consistent, harmonious, and sensible. It is not
difficult to give effect to the entire act and every part of the act relating to planning
and zoning in counties and to reconcile the different provisions of that act so as
to make them consistent, harmonious, and sensible. K.S.A. § 12-741 1s a clear
legislative statement of intent to grant counties broad powers to adopt, enact and
enforce zoning regulations without state interference unless the local enactments
clearly conflict with state proscriptions; K.S.A. § 12-755 plainly, unambiguously
and specifically authorizes local governing bodies to adopt zoning regulations
which provide for the issuance of special use or conditional use permits; and,
K.S.A. § 12-759 plainly, unambiguously and specifically authorizes local
governing bodies to establish boards of zoning appeals and to empower a board
so established with jurisdiction over any “matters referred to it regarding the
application of the zoning ordinance or resolution”. Because conditional use
permits are not mentioned in and are excluded (in the statute’s title and body)
from the list of the matters to which K.S.A § 12-757 applies; and, because
extending applicability of K.S.A § 12-757 to consideration of conditional use
permits would require adding language to the statute not found therein;

reconciliation of these different provisions so as to make them consistent,
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harmonious, and sensible compels the conclusion that the procedures required in

K.S.A. § 12-757 do not apply to applications for conditional use permits.

Additionally, The Kansas Supreme Court has articulated the following standard

for when a conflict exists between a county enactment and a state statute:

“The primary method of determining whether an ordinance or resolution of
a county 1s inconsistent with a statute of the state is to see whether the local
law prohibits what the state law permits or the state law prohibits what the
local law permits.”

Missouri Pac. R. R. v. Bd. of Cnty. Comm'rs of Greeley Cnty., 231 Kan. 225,227,643 P.2d
188, 191 (1982). The is no prohibition in any Kansas Statute, including but not limited to
K.S.A. § 12-757, that prevents a county for enacting Zoning Regulations that give the
authority to a BZA to decide on a CUP application in accordance with Zoning Regulations
after public notice is given and public hearings are held. In fact, no conflict between
Kansas State Statute and the Zoning Regulations exists. See K.S.A. § 12-755, K.S.A. § 12-

757 and Statement of Fact, supra.

Furthermore, a city ordinance or county regulation 1s entitled to a presumption
of validity and should not be stricken unless its infringement upon a statute is clear

beyond substantial doubt. The Kansas Supreme Court has consistently found:

“This court stated the principles and guidelines involved in determining the
constitutionality of enactments, whether by statute, city ordinance, or county
resolution, as follows:

The constitutionality of a statute is presumed. All doubts must be resolved
in favor of its validity, and before the act may be stricken down it must
clearly appear that the statute violates the constitution. In determining
constitutionality, it 1s the court's duty to uphold a statute under attack rather
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than defeat it. If there 1s any reasonable way to construe the statute as
constitutionally valid, that should be done. A statute should not be stricken
down unless the infringement of the superior law 1s clear beyond substantial
doubt. The propriety, wisdom, necessity and expediency of legislation
are *258 exclusively matters for legislative determination. Courts will not
invalidate laws, otherwise constitutional, because the members of the court
do not consider the statute to be in the public interest; what the views of the
members of the court may be upon the **274 subject [are] wholly
immaterial. It is not the province nor the right of courts to determine the
wisdom of legislation touching the public interest, as that i1s a legislative
function with which courts cannot interfere. See State v. Rose, 234 Kan.
1044, 1045, 677 P.2d 1011 (1984); State v. Dunn, 233 Kan. 411, 418, 662
P.2d 1286 (1983); and City of Baxter Springs v. Bryant, 226 Kan. 383, 385—
86, 598 P.2d 1051 (1979).” 237 Kan. at 74-75, 697 P.2d 1310.”

City of Wichita v. Wallace, 246 Kan. 253, 25758, 788 P.2d 270, 273-74 (1990) (internal
quotation omitted), see also, Blevins v. Hiebert, 247 Kan. 1, 16, 795 P.2d 325, 334-
335 (1990). The Kansas Supreme Court has also stated: “A city or county ordinance
should be permitted to stand unless an actual conflict exists between the ordinance
and a statute, or unless the legislature has clearly preempted the field to preclude

local governmental action.” Exec. Aircraft Consulting, Inc. v. City of Newton, 252

Kan. 421, 424-25, 845 P.2d 57, 61 (1993).

In the present matter it is not clearly beyond a substantial doubt that the Zoning
Regulations enacted by the County Commission infringed upon K.S.A. § 12-757.
K.S.A. § 12-757 does not mention CUPs nor SUPs. The only mention of CUPs and SUP
in Kansas statute is in K.S.A. § 12-755, which the County Commission followed when

enacting the Zoning Regulations.
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Also ... courts should construe statutes to avoid unreasonable results and should
presume that the legislature does not intend to enact useless or meaningless legislation.”
In re Marriage of Traster, 301 Kan. 88, 98, 339 P.3d 778, 786 (2014) (internal quotation
and citation omitted) (quoting Milano's, Inc. v. Kansas Dept. of Labor, 296 Kan. 497, 501,

293 P.3d 707 (2013)).

If the Appellants’ argument prevails, such a ruling would result in K.S.A. § 12-
755(a)(5) becoming meaningless. The ability of governing bodies to enact their own zoning
regulations for the approval CUPs would be contravened by the language of K.S.A. § 12-

757.

A court is not to speculate on legislative and read provision into a stature when

that stature is plain and unambiguous. The Supreme Court noted:

“As aptly noted by the Kentucky court when discussing that its exemption
for spouses' and children's benefits was silent regarding attorney fees,
neither an agency (in this case, the Retirement Board), a district court, nor
an appellate court is free to add words to a statute or ordinance in order to
enlarge the scope beyond that which can be gleaned from a reading of the
words used by the drafters. Rue, 32 S.W.3d at 89; see Zimmerman v. Board
of Wabaunsee County Comm'rs, 289 Kan. 926, 939-40, 218 P.3d 400
(2009) (when statute is plain and unambiguous, an appellate court merely
interprets the language as it appears; it is not free to speculate and cannot
read into the statute language not readily found there).”

Robinson v. City of Wichita Employees’ Ret. Bd. of Trustees, 291 Kan. 266, 280, 241
P.3d 15, 25 (2010), see also Graham v. Dokter Trucking Group, 284 Kan. 547, 554
P.3d 695, 701 (2007); Steffes v. City of Lawrence, 284 Kan. 380, 386 P.3d 843, 849

(2007). It 1s improper in the present matter to apply the provisions of K.S . A. § 12-

37



757 the 1ssuance of CUPs, when the power given to governing bodies to adopt zoning
regulations 1s authorized by K.S.A. § 12-755 and consistent with the intent expressed
in K.S.A. § 12-741 and the powers delegated to BZAs in K.S.A. § 12-759. Doing this

would effectively make K.S.A. § 12-755(a)(5) impotent.

Lastly, “... (w)hen a statute is plain and unambiguous, the court must give effect to
the legislature's intent as expressed rather than determining what the law should or should
not be.” State v. Bryan, 281 Kan. 157, 159, 130 P.3d 85, 87 (2006) (quoting State v.

McCurry, 279 Kan. 118, 121, 105 P.3d 1247 (2005)).

In the present matter all of the relevant statutes are plain and unambiguous:

1. K.S.A. § 12-741 plainly and unambiguously enables legislation by cities and

29

counties authority to enact “planning and zoning laws and regulations ...”.
K.S.A. § 12-741(a).

2. K.S.A. § 12-755 plainly and unambiguously authorizes governing bodies to
“adopt zoning regulations adopt zoning regulations which may include, but not
be limited to, provisions which: ... (5) provide for the issuance of special use or
conditional use permits ...” K.S.A. § 12-755(a)(5).

3. K.S. A §12-757 plainly and unambiguously authorized governing bodies to
“from time to time, may supplement, change or generally revise the boundaries or
regulations contained in zoning regulations by amendment.” K.S.A. § 12-757 and

provides the processes and procedures a governing body must utilize when
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supplementing, changing or generally revising the boundaries or regulations
contained in zoning regulations by amendment.” See K.S.A. § 12-757.

4. K.S.A. § 12-759 plainly and unambiguously requires a governing body to
create a BZA and that BZA “... shall adopt rules in accordance with the provisions
of the ordinance or resolution creating the board. ...” K.S.A. § 12-759(a) and such

a BZA must

“administer the details of appeals from or other matters referred to it
regarding the application of the zoning ordinance or resolution as
hereinafter provided. The board shall fix a reasonable time for the
hearing of an appeal or any other matter referred to it. Notice of the
time, place and subject of such hearing shall be published once in the
official city newspaper in the case of a city and in the official county
newspaper 1n the case of a county at least 20 days prior to the date
fixed for hearing....”

K.S.A. § 12-759(c).

The intent of the legislature could not be clearer. The legislature in enacting
K.S.A. § 12-757, gave a list of circumstance, under which that statute would apply. The
issuance of CUPs nor SUPs was not in the list in K.S.A. § 12-757. However, the
legislature did give power to governing bodies to enact regulation for the issuance of CUPs

and SUPs in K.S.A. § 12-755.
CONCLUSION

This Appeal and Case are quite simple. This Court merely needs to answer the
following question: Under Kansas Law does a governing body have the authority under

K.S.A. § 12-755, to enact Zoning Regulations that give the authority to process and decide
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on a CUP to a BZA restricted by the Zoning Regulations, which require public notice and
public hearings. These are the fact in the present case: the County Commission enacted
Zoning Regulations that gave the authority to process and decide on CUPs to a BZA
restricted by the Zoning Regulations themselves, which additionally required public notice
and public hearings. See Section 29.040. (R. III, 214-215), Section 29.050. (R. III, 215-

216), Section 2.030(36) (R., IIL, 19).

Statutory interpretation and a critical analysis of Kansas case law indicates that a
governing body has such authority. There 1s no binding precedent that has ruled on the
issue in the present case. Therefore, the County Commission’s processes and procedures

for approval of CUPs are valid and Huber Sand’s CUP is valid.

APPENDIX OF UNPUBLISHED CASES

Blessant v. Crawford Cty. Bd. of Cty. Comm'rs, No. 89,916, 81 P.3d 461 (Kan. Ct. App.
Dec. 24, 2003) (unpublished opinion).

Rural Water Dist. #2 v. Miami Cty. Bd. of Cty. Comm'rs, No. 105,632, 268 P.3d 12
(Kan. Ct. App. Jan. 27, 2012) (unpublished opinion).

Vickers v. Franklin Cty. Bd. of Commissioners, No. 118,649, 444 P.3d 380 (Kan. Ct.
App. July 19, 2019) (unpublished opinion).

Ternes v. Bd. of Cty. Commissioners of Sumner Cty., No. 119,073, 464 P.3d 395 (Kan.
Ct. App. June 12, 2020) (unpublished opinion), rev. denied (Nov. 24, 2020).
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mviow of the woning suthoriy™s wotion ws did the
district gowt”

Ran 1419] (3
fment conospls te cunditinnal use

a4y
,) 3

FEINOH &:{,’»‘56{?‘ FEIE L o

Golden Faoiars
Char Suprerse Cowt enormsrated cight fcipr o sesisd i
dnaa\‘?mﬁ whether & zooing decistow B rewsombic

TCverdened Park, 324 Ban. 31, 398,

R LY {1998 The Galden iag toes have bevoanw
St &fd Corpiderations througbout Ransas by those
chargad igz the responsthility of voling on zoning

changes.™ A4 Kan st Mg, 40

™41 s The charscterof the neighborhood;
.

{33 the aning and wsevol propertiss neuby

FRES

{31 thie subtability of the sebjnct gropeity Torthe uses

o wikdoks it Bas besy resiviciad;




Oy the extent du s}nci‘ removal of she restrictions

will detrimentally sffect risarly Propiriy

5y the fength of tme the subject property has
revasined vacant a3 msm{.

T {6Y the gate o the pubbie boadth, safoty, snd wolfses
by the-possihle diminatdon i udue of the doveloper's
mropevty a8 comparad o the hardship boposed on the

mdividied dandowmarg

batong of @ perdiaseRt of

SONTY The soconsy
i sisff and

profhesional plansing

10
RY the canfw‘n wance of the requestad change o the

Or om gzehm\i\‘ plam”  flRathm
: 4 Kt @t 3, 49

Pad

Ths ot 1enad free fo ruake Badinggoffaet indep
of those found by the Board: tstead, # b Houdee
determiting whether ri favia gould reasonabiy have hoen
fodd Wy thy Bmm, Gt nore sps:ciﬁcaii‘ Comissione

Mutherre™s gn‘ia}tipaﬁi rpurgent v that Compatssioogr
Kdeo™s  decision  coitrvengy the Golden ot fiw
teasanabisnesy. M 'i\ S 1 ar,  Convedes G
bovause evidence shout factoes T and § iz almegr Fowt the

ecosd, those faoters are danpplicable & s case

SRR

fa its resolution denying the parmais, the Boand determingd
fhat the following Rotors wors apphioabie:

“ay The oot Zoning and wses of nearbe
properties, snd the offent an existing oy land
aes vpon syl chdnge G clusifiontion;

“tb} The charsser and condition of By savounding
eot on e poposad chifngs

ebtborhinod ardd fsaef

Sy Wisthar ghe relaiive gain o the public Bealth,
safory, sl gonsral wolfarn outwaiphs the haedship
impased upon the applicant by sot upersding the
¥

alue of the prapety bysuch o classifiowion™

These facion appear o incarmponie Tollen Hotors 1, 3,03,
i ¥ \

4, and & To support its decision, the Board smade the

following fhctual Sadings:

*3 “ay There are purrenty hsv quariey vporating @
e arey and adding ww sdditivas! guarry will be

—

encroaching on oxisting howses and expanding on

d‘gi 15 coreey

failed fo pregent ovidenen of

by The spehicant has
idem\: i {:c*nmie b
v 10 the public.

1 which would suteeedph

‘b Conperny with traffic safety Dbecause of e
entrance off of Kansus 126 Highway awd the progimity

of the rathroad crossiag™

]

Faotoal Andbogs €y wnd (¢ are o0t Mpporisd by de
record By tis Sasd, Mulbewy Jid prosent evidenoe that an
acddtifonal gqustry i that area wonld Hiely resall by e
ek pricgy R the oounly ni penerst  public
Conpwigsioners Anthony Piehler and Tom Moody were
apparently satisfied with the evidence prasenied on d‘: K
maug, W was e Phosing aod Zoning Bosad, bocaus

ey voted tapprove Mulbermy's application.

&
3
4

Taroning to the ailic safoty bue, whinh s feoteal finding
{e} and factor & under Goddew, Mudberny did mecgive
approval from e Kansas Department of Transporiation
o upgrade Hy sotaiice 1 the property frim K126
Highany, Bridemse wov Bleo proscated that betveen
2A00-2 700 vehicles pess e s i gueston daily
spproximately. 38 of which are Jdump vusks The
uncontrovertsd cstmate was & L3 fnorcase iy el
raffie sntorioy the-Bghway. Owr Buprores Cowrt bay held
that “fa] slght noreass o wdfiv en an abresdy busy
thnmhghmm iR oot 3 spificient ohiention o provewt
rezaning ke conuvereiad developrment™ and 18 i fmproper
for @ govening body o redy an goveral consid m‘:;t’mas
sugh 8 “haffic probleng” and “teaffic vengastion™ to

o
234

enatrol msmm dectsions, § f
W3 N L . ;: b § I";T&?HV
no wsdmw EniNs Iy the regdnd _tiaat me } \imm of the
rastrond crossing wiuld prosent sny-dangss 1o sictoriss o
REHES

Mulbsrey  prosented fb"sni-\.zzbi“ gvidence on  Golden
Betorg 1, 303, and 7. The evidencs jndivsted that the
chameter of e ne tghborhood  was  censistent with
gquarrying rock, Moreover, beoause the surrouading sweas
wore gonsd  for guarvving, Mulbems p-s‘t}pﬁst’d LSS
change was oonsistent with the arca. Alhough the
s ahxii:i;«' of the sebieet property was ‘f“\im,z «l
ags’smiwr“ use, th£<; me was lowe. Finally, factor 7 did oot
ssippiont the Board s dsspptoes! of Mulberry™s spplication
h apsg the ?’i»&ssnm and Zondng Board hisd nosuimausdy
recorirnended kafmw of the sonditivnal use pdemit o
Mutbarry

Ag o Dolden fantor 4, Coronngsinusy Kmice. mnintginad

that the proposed. Mutberry quarey would “enorach oo

existing housas and expand on ourrent duse snd blasting

probdems.” Thiy sssertion was Hsted 3z the Boand's




favtugl Snding (s}

It is uncomivoverted that two eiher rock guamies exssted
within 1 mile of the Molwoy property @ the time of
application. Movortheless, svidence was alse presu
that ong of the Guarries Had boen tnactive for more thas ]
veie Wl had nod beew ovelvad dn biddug b sk
contrasts. At oval sopument; the pasties budieated that thy
nuecibve ook gquany (the Nelson Qusuryd had guit the
bussivess ofCrashing wosk.

%4 The disteans hcm cen the Mulberry propety and the
s homie S approvinug ‘“2\ LETS feet. The closest
e W the Mudwest Minesals” quwvry, which &
ﬁ(i sonnt 1 the Madberry propegy, i L2080 feet. Althoush
o evidence was prosended regarding the reconmemded
distanve. betwaen o guwry and residenoes, e Boand
uneniiousty spprived Midwest Minorals” application &
exgnrd By quaery apsegtian by 140 sores withie the samg
arga on Sepiember 30, 200, severad mephs befoe
denvigy Mulbenyy's a;;p-imatmn o oguary ek in tha
ARt

Furthermore, the propuaed Maotheory guarey. wesld sever
o more than 88 avres, although the Midwest Minerals®
exgansion would cover af least B acres. While voling in
favor of he \,hdww- Miorals” uarny expaasion,
Crayanissisner Knieo consistontly npposed the propossd
Mulbarey quiry.

-qnam wm‘ki m)t ene (’«ach Ot 1 mi”i*xw }mus

or dlasting problems

tran the Midweost Minemids®

: 'Wiz"'} the pr ng\mcd
Mulbarre uarey would he \Mnfitanth Tess tham dHase
wssochind with the Midwest Mingeald’  skpassion.

Nutherry ghowed that 11 would b more than 4 wile fram
any feighbor in the direstion of the pravailing wind, As
for aging problamy, Malberry presented the sstimeny
of ceniied blasting sxpoots explaining hat Suy conceris

with wgard o blastioy wore wnfinmded sed thar the
frequency of biasting sl fhe proposed Mulbarry quasmy
wopld be only oncenth of the blasting done & the
adincent Midwnst Minerds' qusery, '

Bused on the foregoing, Mudberry bes ot i burden jo
show Ty a preposderanee of the evidence that the Board's
(§s.‘ i\e!tﬂ? WIS zmm'zsombi

Reversed snd remanded with diveotions,

’)7

Al Citsitom

81 P33 401 {Table), 2003 WL 301838
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{(Furauant to Kanvas Supeane Omud Ruda o4y,
unpublished spinions are not prevedential and arg
ot favored for eitadion. They may be cited for
perspasive anthoritvon o materiad issue not
adddressed by a published Eansas appaliate oot
opinisn.
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Kansas, *\v)\ wiant,

BURAL WA

MEAMIT OOUNTY }i('}-\ixi) (SHECRIN
SMMISSIGRNERS, Appellse.

NTY

Ne 105,639,

i

Jan. 27, 2017,

Appeal om Miamd Tastviet Couetr Aty L Masthy, hudge,

Attorscys and Law Flrag
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8

MORANDUM OPFINION

PER CHBIAM

1 Bant Water Pistriat Noo 30 Misod County, Kamas

(Watsy Dastricty, appeals the distrint coat’s duvdsion

sffrmdng the denlal by 8¢ Board of Miash County
Commissionery (ROCC) of 3 oenditioal ole pesindt
apw\\siwﬁ for g 1a-fast @l odlion gellon seodhed
storape tank, The Water District argues iy the
izt m sotiet ereed when © remanded the odse v the

BOCC

for further Badings sed coaclonong whew #t

AHE Supp. 12-TEHD W rogulie &

intorpreted BL5
Vot of 374 of all meonbers of the governing bady o pass

resoldtion adepting s zoniag amendment; whes i failed
sonsider the siatitiry prosumption of reasorabloness as
regquirad by K.E & Supp, Ty and when #

sl st peoait solely o8 acbetie

denisd e condi
ongideratons. Fiding so seversible srror, we affiom,

The Wister Themriet b 3 grasi-nunicipdd corpoetion that
provides wateyr o nearly 14,000 Mismy Couty residents,
As part of 3 profoot fo dncrease water supply o the wea
and the obilifty of the Watyr Distipt to wepand iix
ffrastructe b the fobwre, the Water Diswiot fed an
appiication with the Miamei Connty Planning Deparfroent
Plantifg Depattnmat) for ¢ condiiional vse peeamt {TLEP)
to cofsdiaed & Ddo-fhot ll L-milboe palion ovedvesd
water storags taak Burersd Mmd County,

Planorsy Departimesy Director Charlens Wiiss sendueted
an. estensive yoview and veconumendad spprovsl of s
applieation, Bhe spess Hieally fovnd ot the wated tank
wnld not conflict-wil v of g neighborhoud
or the “Upanieside” zamﬂg of me aevg, e water wak
wandd not reduce the values of nearby propery, and ¢
hi}!‘(fﬁhﬁ{? o the Water !i}is'trim by denying the s‘equast
. However, at
2 g iozmmn wmrmsssc\z: aRe rmg o I&wmhc: ¥, 20, e
Corupaission dendsd the spplivation withowt soy Faotual
findinga,

S Preeember 38, 2009, several property pwngrs who
Hvad o owened property within 1000 oot o the propoged
witer ke THed o valid proest potion with e ?\tm“n
County Clak’s  Office under BARA20W Supp.
i 1. Consequently, the Missd Bowed of Ooomy
wees (BOCCY coukd not pass w resobafion
ﬁpg}fm ing & zowing avendment, such ava CUP, unit:sx “at
feast & 388 eoto of all of the merehere of the gFOVErRIngG
bady™ voted to pisy the resshaifon. RS &S Hopp
RS R B R

By

O Deceber 30, 2008, the BOOC beld o publie headag
for- cisciss e CUP. AT the begiining o7 the hoating, vog
af the five gonaly commmissioners reawsed hnwelf boosiise
of & confliot of buferest, Aftoy hossing piensies testimony
from the Water Distriet sod several ooncermed oitizens
the BOUC wak the writer undor advivement untd Janusey
&, G, w the remaining fur coundy. comnaissionnss
voted fhrde to one fo approve the CUPL Beoamse anly
§3t o costirssioners volad v Hs frvor the TUR ofid o
& the xqmﬂd Sovate of 3fl of the mambers of the
gt‘;\femmg bBody,” and sonsequently, B was dended. The
BOOU nwinosislized the dentdl i Resolution N,

i3




*¥ In the resolution, noie of e conynissiongrs who
voted for the CUY spplicanon’s ssm\m\-ai stated thely
reasens. However, the Jone conmmissioner who did ot
suppert the CUF » mimnm stated “that the proposed
water fwer wauld. plave 3 burden on the surrounding
property pwners fhat was not pubweighed by the beasfit
the general pub iae and that the water distriet oould find
snothey o &ia thit wauini i prove B be ag
Burdensomie,”

On January 26, 2010, the Water District fled 3 phtition
for judiviel roview amder KOS.AL 13768 o the
petition, the Waer Disteiot wrgted the BOUC approved
the TUF applies ii{‘n By sowois of Hires W ane Beoaasy
RURACZO0 Nopye DE-TS7600T) maevedy soqguived 34 voie
of “ehgible” county commissioners. Additionally, the
Wiger Distpict clatned that the BOUCS dendal of the
““P pg\i stion was moresenable. The pacties Bled
extonsive joird stipulations of Hads and agreed o B
asds;m ssion of conain exhility on April 26y, 2010,

The digiviet cowrt flid 2 prevvial arder oo Apeil 38, 3014,
mhm«) that the jobd stipufations snd sgreed exhibin
“oonatitute all ol the ovidenes o be prosented e e tal
o thiy retien. ™ At e Tearing oo June 38, 20310
epurt dotermined BURAZHG Supp 6
unambiguons i ik owndate dhat
memabers of the governing body” was requdred 1o approve
RIS dpph»msfmn Further, the disteivt court olfed

conunissivnen w (miai na»\:d i mk ) iwm‘ offthe JCHPY
fur the Wiater Distriet to provat] betore fhe [BOCC] dae
the protost petition,

Howswver, the  district st 6 'sqmieci i* sondd am
determing iy rénsonableness ui the ke j
bocsiee the fone dissenting vownty »mmmsstm-‘“? Had &
provide saffioient fin d.m.ge; af faet to alfow the digriot
eourt fo meke the defenminstion. The distriot coust soted
# “woukd lievally he guessing” converning the dissenting
eomminsiones’s reasan for relising to @pmm‘“ the CUP
spphivaiion. I 4y jowrsal oniny the district cowt staind
the ‘i"“‘nting eommissionees sisteneng in Hesolution
W RIGBI-08] Iaeked “ony specificily or reforance to

any of

oF f\?s- st 3 3 e *
{Eﬁ?"?{i},j atid i Jevmﬁ (ﬁ @y mu Ka tiu (om {0

cienmios e crdos ... psed 1 vote againg the spprovs
ai {ﬁw \k &‘M f)mttm a; Appinnsmn) Consequently, the

patrd s oy the EL)L £t nake Pan
it dession”

f’>

BOUC adopted  Bosohaion Na
: { ¢ 2%, 2 i(ﬁ m the resehion the
disseniing comnisy ot state é factors he séasidered
e voling againgt spprovsd o ii_ > GUP applicabon,
including  the 'gzrnguwed &«:;ts;‘., the characisr of the
neighbovhood, the slose provimily to nearby residences,
the adverse mpset on eighboring propecty wbues, ud
fhe “ded ,m‘tf negative agsthetic impact onthe neighbaring
proposties.” A

Water Dismricr fled 2 motion o siike the
" Besolotion Mo, RIB07-024, Baed by the
s Patrictas “Bxbibt A fioin evidetios on August
3,3 ii: argubng thad 8 wis fusdanientaily vafir B slaw
the BOCC 1o supplement s weilten findings in vioktha
of the parties’ ot stipudated fioty, Further, the Water
Digtviet chaimed the Aps! 28 protoal order was binding on
e parties aad the distrit court snless modifcation wag
vegodred fo avold imustive. Because the distped gowt
madde m such findings, the proivial order shoudd not e
mndified o allow the admissiovaf additions! evidenee.

The distpicb vt held « heatng op Ootoher- 13, 308, ©»
discnss the Watey Distiot's modon 6 sivike. Aliough
there way o dissusaion Souceraing Fahithit A, the distviot
oot dotermined Sit had thy dght sad suthorite w”
venwnd the cdse for huther Boms! Badings and e
partics’ joint stipulaiion 3l oot prevent oy prolahiln i

conrt fom revsesting sdditonsd tofovraation fon
ROCC,

st
po
o

i

0%

Afier the ronumnd on January 7,0 MM, the distring court

filad an onler foonsing on the reascenebiencsy of the

Sonting combsioner™s vele, Al reviewimp the
ard, dhe digtviet oot reitoted sl hat one of the
g chnumissinnes's reasons for dénsing the
ons hecanse the (Sas@w wite “nol sappor

the evidenge™ (‘ 12\(;5_ ) m‘-m{;‘? Rev, T
i EE S ‘sﬁ
syl

Comine s, |

? SHHE
courr dotormined the gi Ssenting eg}smsuezs;mszs.r
ssihiotieal concerny were rowsenable and uphisld the
BOCCE deoision o rejent the CUP apphication, The
Water Distrie! fimicly appoads,

THE REl

AND

e Water Districr olafmx tis ooty standed of
e i g sove becaese Pihe true e presented In tiv




is the bloding effect of sgreed stipudstions when ooupled
with the fnsl pretriad order, worsus the geoselly
veeognized ability of the disivict cowt to renmnd 2 zoning
determination for sdditionsl facts or amendmenty

zoning applicatings.”

This issue rabses guestions of }.; W

conrt Has unimu e% rm W,
Fan, HUS, THL 33 P34 3684

Fhe Dsirict Court
'§ ho W p;t 2y f}i‘:i‘

X 30; the ;‘m} entdan thzs‘:’ BErICt court was bmmd i
the pacties” diymdatst Gk and condd ey render™ stk
snlgroend as thess fHor wesrswxi@s;i.‘ OThi statenent,
However, i only partfalby corvest:

“Trial and  sppellate cowts gz nob bouwd b
*tsgsui gtinng gwmsmm, ® }a cstions of Taw, or shar havr
e ! sy o guestion of ke Morg
KERC sfu, ziiv an ztp;r §E' St conet iy gt howd by &
stipidation of the paties as to the lew dthat # may
addresy on wppeal. Although condewvions are ofien

¥

usefol tora oot they donok st Tostas wgquestions ef

faw thst are hkely m affeet 3 nommber of cases buyond
the one in which the concession i3 made, relieve a
appeliate sout of .thg duty fo make By swe rerolption
of those issaes,

o .

“Alihouph the parties raay agese o stipulats ke csriain
Treis undevhylng s *;a estion of law, the wisl conrt is not
buund by e patie ‘;insla‘xum By determination
o mved gnmt;\m\ of faw and ficr Ths, partics

vaanet ind 2 st by stipolating *hc Tegni effocrof
a faciual finding httgmi.&tmm e Hindr the rangs of
fegal  desuey avaihible for o roviewing  cowt's

comsiderativn sre peraonssible, Bowover, so long s the

%

parties <dp nol shipuiste a5 o oatiens affecting e
purisdiction, business oy convenienss of the courts.

Althoogh Higantsaiy stipalatd o fie
SEpubits S whist the faw s‘cqmse;. af i
mp{v W ow gy Ff b

they oy mH
§ i that will
mdded.} B3

Simifarty, it i wolbsonled Kaosae ke thet althosgh
partisy San st\;widit: o guestiors of Gt stpubsions

hase

s _,3\_;;,, }. I {h, &%,
JEmng S‘)ﬁi§l€ii?$, (;i‘.‘{mﬂfﬁl\iﬂ He ressanabloness Gf the
BOCE s approval or dentd of & CUP applivation is
gunstion of Taw within the soupe of mview of the district
copet. See K SiaY {any porson aggrieved Mmay

e58 of sueh final ¢
e f)f;“?‘f}f h? f}’h R
MR PIEN '. 3

amtui

I, in the view of the frisl cowrt,
the Rndings of fact and mmi s
of faw are deficient under (.N)f<f~,.,\
arui inndegn et five 8
‘reasonabléness’ detorniination, the
trisl coun D B oxeiising i
diseretion, seleot the albnediee of
PRI it 1

j2%

: the oese fo the looal
governing  authority for Surther
findings and conchestong”

134

Bifutlows that thy perties cinaet Mipolatt to 2 dindertving
fnot wherg the stipulpting would bave the offéat of
biuding the distriet cowrty or appellale cowd, dn il
desrrdnation, of guestions of liw, While partdes nwy
wertaindy stipulate fo questions of T, dhey samn
shipulste o the ’tsz}dt‘.tlyiﬁg sufficicney oy sdequuny of

: By roaking e

distries coury wiihe
PRRRE ;mhk nosy determinstion. Conseguanthy the pasties™
s  pourt fram

aticns did not bar the dis
s : Yx fndings of Bt and conchadons
of lawe wem inm{a guaty for 8 reasonablosess
determinstiongnd refanding the casd fof Bither findings,

fnserprefotion of K. RA2010 Supp. 12~
The Wate  Distiet suggests 5
PRFEHA0E does mevd roguire 8 maniivogs S:.m. whee oue
mymber of the governing body 45 subjest 1o revussl or
ﬁisiiuz‘l"ﬁ"a‘:aﬁﬂn Tastead, the Water District  claims
“fm{i\ merely zeqzasms a8 d*fmh&‘i% i from a
tng, This issue




Invelves statitory Insrpretation, Takepretation of 3 sate

i & queston of ow over whicl s sppeld

Arnprs 290 Kan 41, 47,203

oo has

andimired rosiaw, |

AR The Rundsowasad rule of

By O i!‘siil&lh}ﬂ By
which all other rules are au‘r \rdmah,\ i that the intent
egislature govems.”

= An apps Hate court iy corsider various aspedis of 8
stafie dn alferpting © determine the log gisative intent,
The court must firdt look at the ndond 38 sxpressed i
the langunge of the statute, When the Jengungs s pling
and minguous, an appellds court ® bownd w
Baploent the exprossed et Ordioary words are o
o miven their ordinary wmeaniaps withowt wdding
sornething that 1 not readily found i the siatute or
sliminating that which iy seadily found therein

&

“Ar appellidie oWy Bt sonsider aii of the
provisions of ¥ statute i "m'? nrsterie ek 3
isclafion, nud these wovisons st be reconciled, 3
possible, o m:*'“ them consistent and harnonious. &3
# pemoest rule, stanges \hmtid S mm} roted. B avold

, s (B, which applics whon a
¥ Esﬁ protest petinon has been filed apingt 8 fowing
m:;m stadns that “the ondéiansg o resolution
sdopting such smendnient shall not be passesd exéept by ap
344 vote of all of de mowbers of the' goveming
', ng party lispaiey the vahidny o nufficioney

of the peostest poitien.

I Hs appeal bodef] the Water Ristriet adnits the language
(sf i"%sz-‘ state “‘wmﬁd s -3"& rc‘qu’iw ﬁms' af i

mkr W Ew agcurs” but ar g.u“,. a coundy senurissiongr’s
rechsal o disgualificaiion should be treated 23 3 vacunoy

Tt sitempts to distinguish Y00 of Moven v Gragg
Badre, 117, begsisg ity of Sayee bivolvad g abstontion

frorn voung, nut g i}ihihﬁ&"i{&}ﬂ o recasal,

T Coy o Faven, Donsld Croire sppealed to thy Sistge
cogrt wfter the Oy of Heven ohdel of polise issuad 3
complaint apainst Rim for wolalng an ordinence
profithied the sale of alenhnd withowt a ity Heemss: He
chimed the ardinanve was vl i hovsse ¥ magodty of
sted by of e ity counei! had not voted for

the rdinsuce’s passage a5 raxmired by 3
i order for an ardinance to be valid, the statute roguired

“§ roagovity of ‘ui the msmbers-cloat of the council of

RO S
8, 2R F

souncil oitiss o mvor and other s:c*m‘rni%*;if‘»n_-;:rg of
cornissinn eities vote 1y fvde thereaf ™ KSAL 123
OF the fve slocted gity covnddl mombars, only i‘c«ur R
prosent doring e vei, W onae oty ccueil, e
ahytained, OFf ihe theee romaining: wanebees, tao voted
Faver of dhe ordimanve. The disiict cowrt sgresd with
(g 2 Sued beld the ordivance bavadid,

On afme’éti after iés ussing. the cobwandaw e
rogaiding an absten w4 8 vole for the majority, ow
Supssmg Coust n(si. \(i ,E 3t ou stante mmmia nyver the
corman faw i the
logistaiive intent of KX -\5’3-‘33‘ deser Y] ;rsmi from
m; alain langage, was § wqum a n\‘:mrm of the olected
eIty coniedl rosrabery to Vot favor of an ordingive in

.:;:'\? R ab FI2-23

crder oy vahdate the ardingiwe

& Whils £ of Huver solved K3.6& 12 j_ G2, the
roveoning 18 e same heres Clearty, A

(VR By roquires at feast o 39 E of ti\e
menbery of the goversing body” W ;> S ‘t‘s{‘m?i{m
containing & zenbng soxadment. Hore, only toes of the
five coumty cormmissionars voted for passape of the
fosclution, lesy than the M4 required, The iq@ slature
condd  have  reguired  the  allumatbe wite of @
supetmugorty oF the govsoing body prosest af o mesting
st which & quorim I prosend I8 pass e resolution
herarsoves, 1t did aar do se,

Umder the plain Rapesge of the seinte, repardlssg of the
renson of the fathure o vote by g membey of the -wm:fsmng
body, £.0, shetention, reeussl, or disgualification, Y« least
3 &4 vote of ol of the mermbers of the goveming bedy™ &
requited t0 pass & esolution contsising & zoning
amendment anday K3 A28 Supp. 13730

KRS 2008 Supp. J3-F83 i

The nterpretation of v statute s & quesiion of Taw o

which this conrt bhas axdimited review.
Kare ar 47,

The Waler DHstvict contends the districy cowrt fatled to

presume it CUP application wae rcasonable as required
by BLSACHHE Supg. 13-TF¥aL Tt argues that bevause
the applivation  complied  with ih Hhamt  County
Coraprebensive Plan, 123370} maridates 3 gmwummim
shat the CLP apgmcmson was reaspostie smd that the
BOUE had the buwden to prove the application was

o

unreasorahle, i\\\ SUH B LT3 sl
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“The governing body, frony thoe v
Hme, may wxxnylam&sﬁ, change or
generally rovise the boundaries o
re gulntions contained in zoning
gulstions by amendmeat. &
preposal for soch amendment may
b pnitintid by the poveraing body
e the planning cormission. I such
mopesed  amendment % not 8
gesersl rosadion off a"n::: existing
vegudntiony and affeols spectfio
proporty, the muﬁndm::m Ay be
initated By applcation of the
vy of pmmr‘“\‘ affpcted, day
suoh amesdmend, ¥ I aocondenes
with #ie Fzm wwe plas o the dad
wre efwment of o mmpwxsa;f:s:sw
g .(.’r;eff & presumed w0

-

seastnable” (Braphasis added.
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While the Water Diender file @ clie sy casalew
support iy posiion, ® cites authority  tha siu'cci-i'}-‘
contradiots s argument. Se e N TN ;
e o Wiohin, Moo HH ML i }
ERKaneApp K .‘f‘; Exseppad .‘q?ze:i c);unsma} I Nask,
de\\ ae\;:m:can cornpany, Nash: Bpoeiat K Y Hled
fange ss;xpin.mx(m sy ghe ity o Wicksta, HWowan
x;min;;mh,d that the gs;xiw"mm complicd with e
soraprohongive land use plan in the Wich iii Fand Usg
Chuide, Hmww - the ‘s«‘&“‘ihhm { ‘M- Connet! dented the
zomdng racuest by Hoeding, fwer pfie, thub ov many
GUESHIONY 1 m.sizmuusm*mmng thedewinental fngacs o
the swrrounding properiies. Thorefors, e Wichits Oty
Counelf deternsined fhe wguest did S mply with the

Wichits Land Use Guide.

A S
£o80 7

On appesd, \hih raised th s et fhe Water
Pistriot fudsey heter "ROBA ) somamands that
iy propased d mﬁmg amcn&uﬁm thzs.t -ewnp“i»s with the
appheable land s play most be presussed reasenable™
MREWE ZXRTT, 08 YT The Nash ﬂamL herwevay, after
quoting  the  statnte,  doturmined Csb applicam’y
wrgpprved proposad srendinent £t hever be presuined
reasoashle evea i i s in acoordsnoe with the Land Uk
Chudde.™ TOUS WL 3SOMEYT aes,

w piain and

K S &N ‘wm\
unambiguous. A pripased
smendiment™ in “:{a}, the ,,la.n,mm i..x,ga\ ks clowly
Ieruled the preswnption of reasonablonss to atisch ondy
e adapted. froswdmonts et comply with the langd usg
plar oo the fand use shsineal of § comprehensive pha. The
Water Distrief’s interpeeiation i voreaswimble and oot

h}.-‘ the plan langw of e steiute Nee

8 )';. 3

Fan, oy
e }swcd tsa avoid varessanables

s

{staties. should e
sudisk

3

Was BOCG s denfad of the sonditionad use v permit based
sededy oy segthetio considerations lawiud and regsomable?
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3
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The standerd of revies, which way stated in siand
Favestment Co T Koo ow 3N, for the m\tm# and
appelitie counts whan reviewing declstons o sosing,
spesidl ose pormiss, and conditional Gse perits, i the
SR

T The docal sooing swihority, and not the court, has
the sight te prescribe, change < mefiwe w chasgy
coping

NN The distrivr cout’s powsr v Hewted 1w
deternining

{a} the kewiudnessof he sction aken, and
£y the chagovabloness of such aciion.

© R} There B o presunpdion that the zeniag autharity
actad reasonabiy,

Thy faodowner Bas the buden of proving

& g

)
wiwzasonabloness by o preponderanes of the evidlenee.
R A court may nob substinge i judement for thst
of e sdmnmstranes body, and sheald not declare the
petion anveasornably unlesy clearly compelled o do so
b the evidones

THGY Action I8 uresasonably when 18 so grbitrars tha
Atcan be swid &t was inken withott wgard 10 the benelld
oy Harne neelved 1w e t:s..\mmtmii.y wt frge, mchuding
all interesind parties, §
By wwcasonablensss lies oubside

dobate.

of fow; to be determived upon. the ba\taa &i the
which were prosented b the zoning authiority

® ‘{%‘ 3 Gm s}w-”hm wm- et nus}\\ h s rx:viesv o‘f

5

IR, 3\\‘3 K ‘;s at 3
estient Co o 372 Ban 802380

L rshzs}ed f‘

Ax determined carhior; th
volng prasedures
Thus, the question &8 Ahusms‘ “hc BO
reasoneble:



Beasonsblonoss fs &y
the fact Aodvaek Es-‘;‘ s, 2R
Rngr Appp 3 8 : 3 J P 271 Kan,
MERT {2001 R B presured that i mmiug zmi:hmé-sﬁy
&L‘tui r&mmb ;.\ a.nd m: mpe‘ﬁais £OOIT Gy

Froally, i}h{t,u wma.mix the BOOC s wee of
ilasth&tics akme I impeoper” and nz)t “appropmae”
While #t ackuowledpes KS.& 13-TA8a)A) cupressly
alfows goveming hes fo adopt m‘xmi, regalations o
wartrol the  aesthetios of redevelopment or rew
development,” the Wister Di,\?ts‘is:t- sontends tis pawer was
mesnt i grant the authonly © cresie sostheiie siandards
amd Voo e eslablisly the coneept of o goneralized
form of acsthaties g% 8 mtm to comsider In rovisws of
zoning change régquedt Thc Watey Dsirict ofes oy
wigthority for the above pmpas; fon,

e
f'ﬂ'
w
bed
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S8 Forthier, the Water Ihstriot adons that Kasmsas cours
hsve lung slowed governing bodies tocons sosthalics
i soping mattors, but argues tht withous inetiigible and
unrfonn sesthobie shandards, thezontg decisioy tuned on
thy subjective, ¥ aymﬂ ,afzm ary, and fnpr acsihetin
conedrny of shg dissenting county commissivben

To this x:*:s}d, the Water Distriot attemply to distliigdsh
. LO3E Kand L0, elsiming Hwat b
t‘?zm-er; E:e Caty had ohjeqive wddense of i desire o
msintain ansthotic steadards by creating & coraprebiondive
plan for the plewement of disguised comyousication
tywers and heed stompind bountiflowtivn effory Wy the
ared. I contrast, the Waler Distrist vonsads Miamd
County proseated ow aosthetic sinodards or evidence of
any beawtificaton offurts In the aves of the propasad
wafer storage tank.

Similarly, the plaintiif i Guearp argued the Cly s doaision
W odeny  the OUF spplication for the  shalih
Cornfmntatinn Wwer was "puve suldectivity™ because
the planfil conplied with cvery reguivpment’ of Qw

Ciny's master plan Adthouph aotiog the lach OF Stoflay
Rt

ihth ety i the ey and stioipis 1o beawify the
the Gy court comcloded: "While dostbess
stdorations may wt e oas pra as o teehnital
mavaswes and oyusd b suretully reviewed o assure thin
they are nob just & vague jestification for ahibrary and
‘:esp:ici{ms dicighons tin} wmay be considered s v bty

e
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prependeranes of the evidence that the BOCD ¢ decision
was so wids of the ik that 1s ¢ \mrc:w@mi}i»:;‘.; =55 Heg
gutmrde the realm of fabr debate. Furiher, thiv eowr can
ondy docdare » zoning decision x‘immsmmmcz uness
conpelled to do we by the ovidence See

Flmaeenan, S8R Kam s 888,

Hare, the dissoniing county Commissinnnr ey
'thﬁzi “thare would be somy sdversz hopae t o the
being m'@pe*iv Gwners  that wodld, m the

: tweighed by the bandfis w0 e
mb{ . &mﬁ‘gez} the  disserding s:mmm'
sotunissioney siiRd the watkr storage tank could “serve

ay @ catalyst for higher rosdessal dépsay® ‘ssui
signitiaantdy change the chamcier of the seighberhond,

Addittenally,  the  dissenting  svenly  commissianer

capressed convern that othey roral water storagy @aks i

soithars Jobnsow County aud Myt Coveity &\P?* “rpt

nvated diroetly across from ronvvdendia] simchures

This acgtheticsd coieen pr’szr»-ustas nearky all of
disgenting coemy savimdsiones”s réasons for donyihg e
Cur apptication. Conssguantly, h(: Witer District bas
not garded iw burden of pm»iﬁg the BOOC scivd
R3S ;\umbi\-

Affirmed.

ATCHESON, 1, discenting:

8 1 rospevifully dissent. This is » peculiae owe The
factual  chivesswress offeotively glowed 8 single
member of e Mived Bosed & gty Qommissionsys ©
ook a parnilt fir the eoustng

i1 6 & seater [wer 1o 8
raral aren. The planning eommission and the ather county
(SR mxﬁ‘mms Pavored tasadng the peemit. So did the
professtonal plansing staff. While that resnlt is pecaliar, it

@ nol I*oa v oblentivasble Iy and of il HFn the
Comigsinger Vot xf o deny the perant based solely on

srexplained el congiderstions.  Despilie e
aptndons deftrence the sousts @es affond zoning ad
land fge deotsions, T 8@l e corprmissionss k«i‘.‘,ci‘:ﬁﬁ
veason wholly srbitrary and, therefore, Jegally tnadequaste
Fm.. drsariet court wpheld the d mi o the poonit, and the
ey n:s\isc os that orvae, e*(mh VEVELSS B ei renumd
with directions that the peenil ane, stoce no alid
ehinction has been lodged,




accotnt, § extract severdd fioty sypevially pertinent 1o ow
atabisis

+ The Mismi County Commission ponsdsts of five eloctad
menthors, B vhix case, one excesed himsalf heeanse by
also served on the roral water ditrict secking the permit.
& walid protest petidos bad bees filed mogerding the
;}U‘s‘m wmeaning Fdths o

the commission .m! 0 appam
£11 A8 B rosuly any ane of
masining four Cominissioners could demy the pormit
by voltng dgsing it That veondd viehda 34 vt W v
ar 6l persent of the mms}*swﬁ«r shvet of the requivred T3
pordent supet mafority, And ey what heppened hare
The statde. goversivg e tllving of voigy hands suel
sontred o ¢ lone official By the pocedesd srcnrmstancs
presented. hore. But 123-787 hew rotlinog W do aith die
sibatantive suffidleney of fhe reasoms oy the
COHMTMUSNIONESTS. voles on issuing ihe pormit,

/xm

o

« Commissioner Ronald B, Stk voled agsinst the peomit,
In the dndnty resolution submfived to the Qistriat cournt
owillining the ooy for dendal, Siles fdyy “The
proposed tywey wonld have g de fzm e nogstive sdsthae
impact on the swighi‘:ming propertiag.” He notesd that theee
homes wogld b, rospectively, 5‘?‘(}' TH wnd 1350 fow
frors the praposed water toser. The vevond fndinates those
residends oppesndaie geosit. Stiles alse sid thiat no other
water towsy in swred M County or sl Joheson
County was a0 cose to rosidenses. Bt e Hiled o note
hat waiar water towers had been buglt closer o homsy
instde the oty bmibs of Paols and Loxdshuarg: Sules oid

the proposed water vy, Because of e super mgjurly
vegpnrment,. Stiles” vote agab &t the perinit offectively
bonme the pusitioe of the © sty e prrdssion, ahd 1
the foral pofnt of the waier distriats court challenge.

wonhd  omial

° sti‘idisw the seator towsr olsaw

additional costs ;mmdii mensured o the himd&‘ ds of

Hevusands o dolas

Thewater ower woild be quite kage, and | presuee ros.
poople would copsider B visuslly  wnepposhap B
riobody presouied evidonoy that the witer tower would
diminish fand @-'ahm;.\.,

The b of $he' e fe the Jeml suffisienay
s‘o: denving the peonit, That iz, doss
"neganve degthenu fpaet withow sa’smﬁm% moe

suthee to rejent s spa e vouing o land wse regaea?

b

When o county comupission considers. use ponmily or
waing chaoges e gm‘\sudﬁr oty of fand, Badtenoting
togh slative sapacdly bt in 8 guastjodictal oo, See

nut otherwise sxplain the %% i‘g’itwc assthetie tapaed™ of
}

wepnyee Cosnd)
E% P 400
foind pm‘ ceilings md}« he-characterived &
nmms;g fhc * mw:.' » of disorafion”™ upon “peliog :mai
fearing” taken by a body “eupowarsd to javestigae
fhets, weigh -«‘~'sit~‘ﬁ' s, wnd draw conchusions s a {w is for
offieial antien™ o v A8 Mo 330268 Ren. 108,
E36; W2R B Fu0a) They {sps‘ aily inchade 251 foast
some of “tim oY ma. rapping of ¢ ; divial inguiry,” sueh
a5 ppon boeavings and argument gr other participation by
wouneeh, 301 Han, ot 1560 Apart T those procedundd
attributes, the  difforence bobwesn fegisiative ;ﬁ\%;('v
forvmlation and quasijudivid degision making bevor
1§nskzumt in fxiug the soope oF 3 cowt's revidw of t:*

:
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1L <gi;\!até_v-s a¢tions and qs;asivjt.x&fciai deshions both
ol reasons snd potoomes. That ia, the govermment
aetors have fcazons for the ouig 5 . Wihen
courty review  logishuiive  aehons, the  rcasons @

seentiafly uoassaflabler Hloued officials avting I 2
i\..u. ishitive vapacity cas vote 2 certain way for good
roasons, bad roasons, or calively ridicalous rossor '
cin Hip eodds or read fon fonwes i they waat, #
docs ot render e outtonse vidpemsble on judicisl
feview, \ofm\ of oourse, ms-ﬂzt shouse o 0 ow of
officy onige ﬁxwmg kegidators,  Jodicial sovigw of
fegisiathve  oultomes 8 alse soversly constrainsd
Asxarming the pbdanion e {t a city ordinstice, 8 coumly
resudntion, or 8 alads stahesoossas sl ischaiedd
requircments for saaetiven such as proper totice, singls
subject, amd e fhe, a8 court typically must uph(s}(i the
measre oven though 1 reflects monementally wsound

~

;mhm gmm‘v Sen YRy of Revver Spriugy v ,En;;-‘a?sz;c:
L, 38T, Syl & & SR RS 4GS (i W
gislation bupingas on & fuwdentontol constitutineal right
OF @ Su peu class, the courts rgay feok ot it morg slosddy.

by reviewing guasi-fudicial proceedings, however, the
courts may coodider both sasons awd oulcdmes, And,
indesd, sn otherwise preper sitooie may Be s asile i
e roasons betray unacvepiably pethods or mrosads for
sdopting that outcoms. }-i‘ ping A coig, for sxatuple,
weubd by docompatible with we wﬁ,w af evidence or
deaving senchasions aocessany (¢ suppert & guaki-padicial
dopisgion. That sould be tue withowt repaed 8 the
bl nﬁﬁmxx of the oma.‘mm‘ aral 2 et wondd aut mthm
tam m‘ e vamﬁ the romedt oy arbitrary. See fadi
erent 8d of Froawtess, 391 Ean
. i3 t-'k"iu} £A du,;wm of @
wopeintal body acting In 8 g 'asi-jmh\ il capacity
v b gwd o be arbitary I veas togched Y twithow

mixqum duterinining pnuupi&\ el oot doug
acoording o teasnm o judgnient” L




When a ity couell or counly commission sdopty
ponmprets *nsi\:af. :r:;:.niszg ov lend use g,hs\ B osgl Bt @
<

the sar fmd\f a.numm“ FERGDIIE & ;&sz :midz pémj ar
i for he waler fover, it
guasifudicial  desislen making
§ Han i T:*{cis‘:ing Gefidens, the court
eetiv taet revordng’™ s @ quamtsdm wl

Bamsing & ww permit of the sont
mgages in

b

function) p: § Y4 Kan g8 397, In that instance,
the goverming body meyy oot rely simply on @ yes o no
st na the ‘imn g Tt s
svidenee aad factors coraid ered in making the dee §sx‘01‘z.

 Kaw gl 397, The purposeds o ';zsssstv‘t-h“ gourts in

fowing thatguas-adivtal deciston, See T

When reviewing 2 quasi-judicial zoning or land use
docigion, 83 %m-&‘ the couwrte aty & ook ot e
tca&:hk;big...stm of the actton b, in doing NSt givs

Frvaninse (o
i'%';z* Y28, tz(ﬁ S"o{i _
substi m i jundgmont for the

t o itik mwmm sl by,
The nwyority opidon soeis fortdy the g rales oy =1 wid in
Cosbined Ivestmen Co 5

wndd 1 do not repeat thern horn,

11 The Kamssy sppedlate courty heve recogaied that
neeicipal poversments any tade aesthotios vt xeepunt
in making spouific resoning and & i use daternunaiions:

ZE9 Ban w 9% iheng Koy, Trwe y
35 Ban App vl ¥ A 13 P

: i3
doeeptable a@sth&tic considersfions
obfeciivg, fustifications fed © the
})di‘t!bi‘id! dm lg-a. o uses The Guegr cowrt pownted ot
that sesthetic Hotors often ek the procision of piher,

we e at
\)f:é{iﬂ !Q
m arbitrary andd

WS 't'v chuieal 2o vg &i&"(d'iidﬁ
2, Avgordingly, the ¥ musy Be
m‘x:‘-um thelr use as o s

4’;('6

caprigious decisions™
Kansay Buprenss Qo

i

RueAppdd @ SUX The

fao mﬁt\d tiz,\t » "I W iy an

ednpraied
whick may b fostered wi i,u. :emm;fu‘:u' '
(Emphasiz  added)

For exanple, Wabaunseo oty v zoning decision w bag

L'mnm“mmi wmd farms, pesiened i Pivrermary sould
y part, on aa\‘jx that use

vald M.upd awritten stabenentaf

would have allowed cach fioa 6 st cii Lgm td of &
dozen furbines between J60 and 300 s"x:' {
e congrae pals. i‘}u, fac mms-.i

eomsrncied on highere
faeilitioy; am,u.{a)&, wmski b b
stmsctures i the middle of the Tallgrass Praitic -az:ui the
Fhigt Hills, recognized seeniv sttravtions of the state. And
they resseanbly could be constdered mackedly detrimenial
so-fhe scente guslitios of hese areay, In addition, hegads
wepuld have bed megsurably negutive sffects on flow,
faung, amd the oviradl voolagy of mu s wd e

88 Kaen &

sumodhding laad See PATTTTICES

BA

%-“"“‘l?e foss dramuatic, the sedthetics & play iy Gy weye

wilarhy gnchoved i mewsusable considerstions, There a
gmmdz*s of ol phove services wanted o il 3
FoS~font bransmditing fower, osteosibly dispuised @08

flagpole, i an wea o Wichite thw had nadeegone

B
S,

S
sxtensive beatificasion effore” § Fandpp il
SR This oowrt npbeld the oly’s :immi (‘«f the peguest

fetie grovads. An existing repdation. huited the
S steuoiurey of that fype fo noore than 85 fastia
thad g)art of the oity withput 3 pecial use permil. Ne
pormits had %\t‘u} grasted. The evidence alse showed the
pravider vould furnish sitewide phiane soverage without
i wwer of that hetght. 33 Kan, App2dat 31142,

Those cases lusiste aoceptable rellancs on assthetie
factors iy waking zoning and kad van decisinng. But this
ase typidies e vice thy pourt wamed of iy Guwng
Ansthetios has been plineed o & trosop ced o thwa
construetion of 8 waler tower that appears 1o be by the
public mtorost and under circamstances nob appreciably
Sifforony frovn those inowhinh water fowesrs already have
been built b the same vivinity, The owd B withoat
idendifiabley st or vk vt it has prevadled, That's st
Jeast parthy betiaust aosihintie considerations, by thaiy verg
ralire, are sguisiyy

#12 Broadly spealiing, sestheties iy the study of by
and refinement and the discertmiont of the atteibutes that
Form thoese gualites. Bot what 1x ploaging I 1y respect
sliimiely defics predicive defimticn. There i bath @
the cliches thal one pevsor’s trash i another’y treaswy
and bewmay Hes dm the oy of the "tx-zh{miu What
distinguishes the boawifid widiostedy resty on subjoctbve
judement, wather than ohjcetive ovaluation.  Judicls ‘i
pencess eschaws that sort of vebjectivity precisaly bocauss

it opsfounds rafionad determinatins amd ;}r*‘dacmh & rmu‘it

Conudssivner Stiles offered no deseriptive cxplanation of
they water Wwer's “negative sesthetios npwey) ’s‘ri did nont
tie i i helehtvoguitementy or vty abje oriterigof

s




velvad I Goasp NWoe did Re desoribe

gonsgguences for @ reoogized scemm oy
hz torie area, 8% in Zimmerman. The closost he camne was
the prochmity of the water fower o residences. Thut
suzgesty  waler fewess ke vially  un pleasand
nofghbors. But the sosthetic fivpact herg v *wid have been
fis worse than whit has glroady boon pettitod with water
weovers i Paala and Bouishueg, wherg thosesinsores g
oven cleser e homes The  propossd 'mve,x taw&.r
apprrently would not wolate any exiSting sethack o
soroening vequireraents. And Sules muddisd i.sa ok
ratinnade by supgesting e waite kaver could promgt
q \a'wt'z"ucfi{m af mere h{"«z TS i the omnediste seaes

siadyst R w bigher rexidential density” In the Jergon of
thc resohution. Thus, bo argoes simubtaneowsly that the
watny tower would be wnaesthetic, but it woudd aitract
aewe homeowners,

2

What Bfles offered comes Sorosy #s authing mure than
the tabst “aesthetios” dapped an )
Fdon"i-ike-thiy-and-T ieant-going-lo-vote-foe-it
positfon. Thet would be upobjectionaie ' he werg
saring his logishtivessotion has, Bor e wasdt He way
woting 1o » quash-judicid capasity Sules’ renonade fuiks
the geneval g};ﬁtwt for geeeptabln quasi-fudicd devision
waking, Tt dacks determining prinefplee and, for wll
a;s;w EREE, ;mhs to be twed on wholly subfective

n\m{: mi('-m ohudintel provess denwands
wa, I9T Ban. at ITH

-~
,f}

2

Stiley” declsion glso il oy e up o Hie e
{}safti;;u biived factars for reroning decisiony outlingd @&

Sendined fevedimiers o, 3237 Kaw, st 280 Mgt of
thnge factory mally doa™ apply &t 2l oe wrd h‘crw}'s&-
secsuntad for. Thus, § have acknowisdeed the ds

due the ponmdasion’s deelsion and the Hmnisd wole o i’ The
civa i reviswing that desiston for | wmabeness And

T have uotad that zht. uw; s pasob substifuie thefr wieas
fur those of guusi-judiciad bodies:. Booompassed in that
doference 5 ap resar 1; ton of reusonableness {otherwise
we wouddn't be deforring and actusdly would substitute
nur fndmmentd and s roquivenent dat the romt water
distiel besy the burden of showing wressorabloness
{apain, hat is Bowd up i deforened tethe decision. Thw
eesentially accowny for sl of (e Comdined Brvessnent
fhoioty, savong!

#13 “Acton iy unreasenshlc when i 13 so arblivary that
o be aard it was talen without regsrd to the bonellt
arharny wvelved s the comgunity o large, inchading

all mirzrmt&‘ partics, aad w50 wide of the rawrk thas
ablsness Hes outside e b of faly

can. gt 3%

And it i the eracia] Setor.

The ooy s“tnm ‘fw‘n fiis of the water fowsr ware well

exinblished, and Stiles.at losst sokoewledgsd theay Thers
appavantly wag o routera 1imgi aum fo the conmnnity
atdange, as there wonld b been withy sommercist wind
frms stop the Flint Hills o Wabasunsee Onunty, To the
sontrary, building the water waer on sy scoepiahle
atioenative §ils would hive bess somiderab by e
c"«'g\i:'mi\“- Wolghad sguinst those comiderations, the

tmediage neighbors of the propossd wans towsr wars

i

anfuppy. The Gump cowt  auted i slthough
“newhhm hond ohjpetigas™ pybe consudored fursroning
Gn\ the uliiomie dotormingfion rests on » ‘the

T hatm wvaly ‘:{i o the communily at e "

b

3 fguoding Moo v
UE e M LR 454
P fx\§ have discussed, Biles” appusition
nmi ungumi éi*'i caneern for

water tewer  wonkl be
uﬁpic ang i §0 iz dt Bt st wz-}uhi Y MRS aplonsant
ks those Walsh fodery t Padls aad mesimrg, Aad the
water tower wonld not Bave viclsted any exidting laad uge
sepudationg. Sled position, thas, sefledis s devel of
arbiiearimesy found unasceptable i Combined Tavesonent,

'e
X
§

A 1y the second coemponsal of the nbned Tavestnrent
fctor, Stles’ posiBon doesn’t so mueh Yl eontside .Em
m{slm of fair debate " as i effeoively defies any debaie at
all. Bides declaved the water fower o b unaosthoio
without teiog His vonclnsion o any (dentifable steandand,
pasi. prachios, or otbor o ramotaly objeoibe meesung
I other words, Stifes doclared that i his view he seisr
mwax‘ sl not B aisthietie or pleasing in that fosstion,
f offtved notong raoee thaw & sub‘g tive gginion. A
wann'y subieithed opisian o Tty aostheiics an't
‘s%in« i‘s:‘ vight oy wiong in gi objective yease it the puison
{ v hedds thet view. Those  opmiuny s
Jz*edch,&t\nie Et :«; as ii’ "mm\ {iiﬂ: j \iswdm&y!o
: s Ninih
S}‘m;shun._\f 0 Be o sub hmc pxeee Qﬁ nisiv oF, v o the
ponnt bave, Proasse’s Sousted Nude and the Restles Logy
i the Sky with i‘}ia‘m\nds as having Y8 defisite negative
s:zsrhem‘ gpaet,” Nobody can prove otheredse beosuse
the  propositons, @ wisdidiomted  opigion,  sre
&31‘2{)3?&}@-‘:11(‘3}{5.'

for that very raivon pissle subjestive
reliance: on absiract or defined aosthetivs vannot cresp
fte and conrol st otictal decivions on zowing wad
tand wye. Thuse dectsions defy meaningfol d lefiriting and
would toewey Judicial roview. Because they ssmwt be
proven o disproven, they we inhorsntly arbitrary and
assexdtatly dmpossible by dobwte av g fasis for fashivuing

It s howe

ST




those deetdons. For that reason, 1 owould  bold
Covorrissioner Stles” oxpivised wason for denving the
use parmd legally  beoffidient ondey the Combingd
Sovespmsns st and chatory o the walid applicetion of
wsthetis considerations o tand uss decisfoneas seflecied
in imaverniy and Grong

¥4 | hasten to add, however, that asstheties reflser a
vald component of zoning wod land e rogudating when
ied o demomstrable o objective  considerstions.
Presorvabion of Bidoerie buililings or neighborhoads may
e considered sosthedie, just ay aveiding the wviseal
fegradaticn. of the Flint Hills with wind firms bas boge
uetailing wpumiiv frarusive Dodses, stwdls, or sighis
i:mnl\* oy be tafosed with zedthetivs, thus justifving
stringant Hois or entright Sams oo/ vestock oporations o
gurviag adisoent v residential weds. Sesthotioy o be

£y

(.1?‘

JIREER IR FOR

ducisions aud bnparndsaibly subjeetive ones: But thivease
falls on the subjecthve side when Sitfles polnted &6 ne
existing requivcments cenststnt with By reasen fr
dériving the poomit sod when past prectioes, v plusieg
seater UGS nedr rmtidenses underout that reasoning, The
decistorewas arbifrsey Snd, thas, legdhy hsafficient

By whﬂ‘.dm;. Stiles’ stated position for the oudsomehere,
the Y davites mumupai officiald  opptsing 8
spaum zoniag o lxnd e reguest to Sdivtproot thew
stanve by oolylng & loast o e on 0y Vnegative
aenthetiy tvpact” This vase vlevaios avwbutios Fwn s iy
and appropoiae consideration Ixto an unassatlable grovad
for relection.

=

Al Citalinms

monrpoated ey oRjSClive doring raguirtmen
”‘i’f\dgks( hetpht  vestrictiony,  sid probibidony o

auch as

268 P3G 12 (Table), 20I2°WE 300183

fnoompatible sy i corkiin ‘*mm:} classifivations: § o

ot suggest how best e g
acoopsably  dofised <

an the Hoe bobwesn
wathetiv  rowons R had wse
Footnoies

Although not msis at ‘ts:t iy view of the case’s disposilion, 1 alsg disagrse with e majoriy's conglusion
that the languag gr? A0 Sapy. Y-SR mputing & presumplion of masonableness 1o a 2oniiy
amsandment cond ommq 8 o sm;s:e‘zem\w band uae plan applies only after the smendmesd bas bean
approved. Thal parlicudar sendence \peaks of "any such amsndment” whish plainly refars to e
mmedinlely precading senlence distussing "such praposed amendment.” The ferms "such amendment”
and “such proposed amendmant™ are wsed interchangsably throughowt the sialute. The statubs, for
example, discussss certain zoning changss proposed by groups of landowners and imposes natice and
heating requirameants 1or “stch amendrmenis.” KB A BMD Bupn. 1-TEF{c). That couldnt possilily refer 1o
the amsndmest aftert had been approved, giving bolice and hoidirgg a hearing then wouldy' i.maisze. SRS,
v short, § & proposed amenchment cofforms o & comprehengive plan, I comss 1o the government body
with & prosumption of reasonablensss.
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Appeal  fromy Frenklin Distist Cowryy BRIC WL

:‘*md f i ?’

Befors Broos, B, Boser o Scheoeder, 18

MEMORANDUNM OFINION

Buses, 3

*} Jemy L. Vickers, ot al
landowners who own rowl esinte nexr @ ook qua
Franhlin Connty, Kansas, The rook quarry is ovned by

Robost R Killough sud leased 0 Mid-Suates Matet ,iS,
LEC {Mid-States) Phbniiits filed a lawsndi againgd th

Franklin Connty Bomd of Coumty  Cornivslon
{Beard),  Mid-Swsex, and  Killowgh  {oolisetive Ay
Defondants). secling o set amde 3 gpevial s permit

¥ i

5

~

et ]
s ¥
¢l

- (eollectively Phantiffsl arm
ey

granted in PROR and 1o ondoin Mid-Rtales fom opemiting
therock gquarty, The di strol pot wranted the Defondants”
axedion Re suvenary judgroent dnd dphsld the vadidity of
fre specisd use permdh. The Pladfi® muotion R
sy judginent was denied,

Phuntiffe appeall the disrint somrt's order  granting
summay judgsest o the Defovdants, On appenly he
Plaintife raise soveral wrpements challonping the vslidisy
of the spostal gse poomit whivh alfows fr quaery
operaions Plantiffy contend: {1} Franklin County failed
w follow the requived 3‘:50&&13&:1\ whoey Iasuing the I‘*‘ e
special ase porhity {2 the tock gusiry was not spersifng
a5 @ logad onacanforming e x\nux fﬁa procial use pernsit
wis ssund o theroafter;

& the faoctors idiis}iih i 1
T3 K, ¥
granting the speeial use perng
peemt apeed hevause rock seles did swt pedtr bvery %( 3
days;

adidieg

Cregfand Pank

After saviowing: the sevovd on appesd and the parties”
briefy, we find the Plaintiffs” arganent-that the spoetst
use perndt e el Bas morit bevanse Frankfin Couaty
fatled to covaply weith Konsew sandary yequircments when
wsaing it Actordingly, we roverse the ddistriod conet’s
grant of suminary Hadgment for Defendants which uphsld
the validity of the Quasiy's specinl oke peogit. The dase iy
m-nmmied to the digtrict ot with directions o pam

v judgnient for Flaintitis on theio olatm that the
5;}8(3%-2}? RS per‘mﬁt 15 hwalid zs.r:a;if 0 vadite the

their \,»}*mn that ti”m. Qu&;s ¢ was i i}pe.-i-dihm p: B b o
the thne of the sdoption of the zaning repulstions and the
Careys  Iawfdl wonconfooning use s ot been
disvontinued or abandoned since that e,

FAUTUAL AND PROCEDURAL BACKGROUND

Mid-Staiey operates @ rock quanty in the Peoris Township
of Franklin County, Futses, on tired adi umsfw fraety of
fanad owmed by EKillough, The these taors of land are
solfeptively krown 33 the Hickety Hills Cuaery {the
Quarry}. Belore Ritlough leased the Ouarry o Mid-States
1301 3, thiore e othier operaties.

The Quarty bogan operation in 1994 snd wns ariginalie
comprsad o two weets of land. By January 1995, the
fuarcy bad 8 Rege pit and roek stockpile. O fune §




Wi

1983 Killough, loased the Quarpy e Killoy fuh Quasries,

Ingewa cogomation he owned aml {1;}3%’5&1‘2 Gaut thees
aonths later, Killowgh Quarddes, Inc. sesigned the quarsy
Yewst 1o Hont Midvesl Mibing, e, {Hant Midwast!
{996, Killough puschased the thivd saet of Iand which
povy included the Quaery. Killoush snd Hud Midwest
amended the sesignad qualyy loase ‘m duly 1997 o neduds
the third tracs of linds Ag of July 22, 1og7 7. all thyee weots
of fand that comprised the Churry wien loased to Hunt
Bidwest bra single Jease

-

*F Oy danoacy B, 1995, the Bomd hohaded the Peovig
Toamahip vdthin Franklin County’s svaing regelenons by
adopting Heosoluflon 98-8}, Undor thig :uoi&ts\m\ sl the
afincorporsied srda of the I‘u;}'a i Towoship was zoned as
afy Agrioitdre] Drsiia (A1),

To address cuigting busnoses oporating og previously
trvzonied property in Fraskdh County, die Boswrd proposed
Hesolution 98-13. Resolution 98-13 pussed v March 9,
1998, wuwd added Seotive 1IE o Astick 4 of Foaklis
Connty's wuatog repulations. Under Seotion 4-118
property wwaers had 138 days Bom the offecuve dan of
the amenchmest o apply R o spoedal use pormit at ne
chingge. The poocediee to oldadn & spoeeiad vee permis
under Scction 4116 s desoribed later in this opinion.

In dune PROR, Kilough end Hom Midwest dpplisd for «
special use parodt for xock quaceving dnd upaing, rock
srushing, ook stockpiling. and rogk aales on the Quany.
Frapkim {msm;, it noy provide the Quaary wisurmounding
aoighbors with  notice of the  special use prermit
apphcation, 3’& spocis! use pormat was approved for the
Oy e July 10, 199R

Killough foased the Quarey 1o Mid-States in 213, Abeaut
tmu: weses ey b June 20348, Mid-States bogun blasitog
vack st Omm This was the st time stuee 18994 that
ek way blsxed or wmiiped freny the Quigry. On
September 26, 018, Plaintilf fhsd thiv acien and
oS "i*im:;‘{i the distrier woun for an order deching the
Chawry'y special wse permdt invalid and wlso seaking to
enipinthe Dg-fx,-mi(mh fereny € goanry operations,

Buth partics moved for snmoney judgroent. Tefendants
arguad that summary judgrent should be granted in thelr
fivvor beos: (F) the Qoaryy s apocial 08 pommit was
wabtid, and {27 oven i the speaial exe pormit was tovalid,
the Cluarry was operating a5 a lfegal nonconforming use.
Plamiithy respondad that sty judgment should he
grivted o their favor besauss h&_ erw‘“ special use
permtt was not valid, Plabngifis alsé claioed the Chaarey

May fot operdte a8 o nonconforming usd hecause to
guatyy operations peored for more thun six monthe

jusﬁgmem mi‘iﬁgr iyl eﬁmi‘sh&h

befure Franklin County fsued the special use pesmnit o
% S

therealier

The distriet oot gonted Defendists”  mellon for
samwiy judgoent bassd on s determinstion that the
Quarry's special -ose perdit wis velidly lwed by
Franhlin Conaty.

Plaintifiv uppeat.

THE VALIEITY OF THE QUAKRY'S SPECIAL USE

PERAMT

Uin appesd, the Plainttifs comtend the Quansy's special wee
permit s valid becsuse Frankbo Qounty violated the
procedura rognivenens of KSA 13357 wd Fraoklin
County’s: 1908 zening  wpekdipns (1998 Zosing
Regulations} when appesving the specisl use pereilt,
Plaisiily aldo savert {I» the. spectal use permll was
fvalid Because Frankiin © anty ey g oo !\gx.i the

att

sc-catied Golds T8, EE
{3y Defohdanty 3 te prove the Qoarny’s
germat had ww hsp d: and 3 the Quavey
aperydingas.d legsl nonconforping use.

We l

Y

5
ok

o By judpinest 18 approprisie when the
pleatdings, déposiiond sanwerd o niserogaionsy, suod
adruisstons og e, by

pthisr with the affidais, show
that ti‘@r&‘ 5 10 oo Issue as 1o any raaterisl yeed
that the moving party s pudiled 1o ~m§«s s 88 & sastier
of haw, Ih\ triad pomt i re -\wirn\i o resobve sl fas

and anftrences whith may reasongbly bz. deawn Bamy
ke ovidenes in favar of the paity apeingt whn the
suling {8 aought. When opposing s mwetion: for suviaary
judgment, an adverss party RSt fome forwand with
eoidonee e cuiablish 8 dispuie ac o 3 ramterial fgt In
arder fo prestude suminary fudetient, the Hets suldent
o e Sispuste wost-be msterisl © the conelusive svuss
n the mse. Qn sppeal, we apply the sanwe ruley dnd
wh&fn we Bod ressonable minds coold differ as to the
conclusions  draws Bom  the  ovidence, swonary
!udvm v omnst be denied” O {Cuntion omisted
o Caswas, MIT Kaw 818,

*3 Ax disoussed thavughod this opinion, the distict cowrt
mcuk msm rOEs findings of {‘m t%m; were m,t ‘\mi‘a ‘n




i November 23, 3017, The paies do not wegue that
there iy any gonpipe-isng 88 {0 aoy rasterial faot Fond &y

thedistricy coutt. Rathor, as they $id in the district-oourt,
the parties steongly dispuie the disoiot count™s legal
epaclusions based oo those reterial ficts.

‘3esdgms:m mdu. s de nove, ‘s £ HT R
&, MW PAd &334 ﬁm fnterprataiion of siafiges
and grdinances ais( g }m&*mm of Taw s
di pove revidw. Nie : :

Oy court apphiss the st rules i;z imes;'s"eiin{f &
u’suﬁisi;}sﬁ Ui éiswsw fa 3t oy b iy
Radinsa : :

i 4613 i§1‘r~.
<t hmdarz o i
ftent of the -;_
1’2\%;2-'*&
applinte oo
Huent throp h thc, sfatmiory Lzswmyc enacied,
sornios words thae nrd*mm‘ fganings. £ (7

R A TN s W ‘m: &mmte
is plain and novwbiguods, an appelise count shadd am
speonlate abowt the depislaiive inteit behind that ohewr
i.mﬁu\n;t\ ,msj st aimuid ﬁ‘imm hgm madm acem\,zhum'

T A0S, SO, AT

Ariple 11 of the
gencra! procedees for smending the zoning regulations
To obtby » gpocial me p{'rmi wrsder Articke i1, a
PFROPCEY ORDCE WS ;'{-:qm*“\i o spbualt & proposad speetad
ase perimit we the plonning agenoy, For WY pasy, the
planning apeagy wa stqmw fo hold & poblic hearing
and provide poties of T hesong e swroundiog
Iandewnars. Aller o public heuring, the spectal use perpt
sould then be spproved by ¢ vote o ths Board,

1R98 Zoming Regolations sddvessed

Repavaiy and apwt fron Asticle 11 however, 8 fow
maontha ater the Bosd adopled § ii $-146 it the
ID9R Fowing Begulatons by axmcvng Hesolution 98-13
The wotent of Section $-118 was fu “pretect sl propenyy
aowners thd are operating legsl existing bustoe RS fcate
within provicusly sproned fownsalips” Bection 4-116
spplied o towhships wozoned bellwg May 7, IRYT, b
el wore laies inf:imis‘eg‘i 14 the Imm%\im Cotnty 2oning
reguiniions. Because o a Toenmsbip was unsooed
prioe to Muay 1B -mt was dncheded i fhe Fraskiin
County zomny repudations on Jermary 8§, 198, Section
d-1 1y elearly appliod 1o the Caarry.

Psg

Seotion 116 allowed the Fran

din County Planwing

o 380 (F08

Dapastraent to issue special use permits o legal existy g
businessey jeoated in pedvisusly z:.nzmied towTehi

Busincssgy wige slleved 10 auplind the lepdd boonds (_ f'
the proporty, bub espansion into add :tm:mi oty
apguited after the apeaist wse pennt 1wy tnenodd reguired
complisace with the applieatiog md review provess
provided v Articls 11 OF note, special ose poornits &mmd
under Section S1HE wore cuntinuows “unlesy the
sbandoned or vacated for longer than 365 days at
thoy The Speetal Use Peemitwill beonme nelt and void ™

Peorie Towhship property ewners had 188 deys from
Mageh B, 1998, to apply for & spt use periei
authosizad by Sectivn 4118, Tu apply for & spectal a8
permaiy under Section $-118, 2 pioposty owaer wEs
feguired to flie corimn deonments with the Fmsik}in
oty Planning Deprtmient. The planaing depuboem
was cmpowered o seview the speuial uwe perns it
apphication and issee @ spenta nse pormit t wlid eosiing
busingssesy i the  previously  unsoned  twnships.
Importantly, walihe Actiele T procedures, Scotion 4-116
did mor requine wotiee fo surrowsding landewrers,
hearings, nra voie of the Board.

I compliesnce with Seetten 116, Hunt Midwest
apphied for a spucial vse porradd within 150 davs of M xri
9, 1948, Upon review, the Planmag THedeie approved o
wpe\,z‘si wse permitfy oparations wolving the Guiery on
¥ D, PROE Pror o granting the spocial s pora,
FE RORE B0 Bieice o snavoendiag bndewrery, m putlic
hearings, ne recovmmendiations by the planniuy sgowy,
amd n vote by the Beard, Az oentioned sardier, oo am,t
procedural respeiroments weve requived usder Seodon
4-Li&

€3
ik

Although Section $116 dd nob mguire the county
mm.;ah with pmced wral  safoppards, & fasdatenat

w0 wie oxise] Ty Plaintills i the distaet st gad
is reprised ey appasll Did procedural fathuees ox eonisstons
rendier the Chare's special use pony ;t invalid under

- R3]
¢ *’f B ’

Ranses stanley, 1a pasticalar, K412
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L!‘u‘m. Em»rmt & nmmum%;t; zmm@, power 8 derbved
¥ n}mr gmnkd i ¥

the TEL & xun.,
_nas;an«spahi,;ea zsw‘ mmi ,mxj mio-w azdds*mmi roning
sopulations. wdick do nor conflier with Thoss statuies.

$4ak Owr Suprenie Cowt hay lobg held tha
the power of @ ity goversment o changs the mning af
property—which  meludes dfssuing special age
permiiseesan ondy e exevelsed iy confonuity witly the




statete wingh authorizes the zoning.” 273 Ran &t 880,
b

RS 1T & counte’s govening body iy
wiopt zening regulations tium provide for issuing spocial
use porpnts Bar K 13,957

o

2TEY denmnds conain notics
and  hesring m(}uirasmxf ‘f :
vegulutions, Inporianidy, altho
exphicitly mention spedi:
has consistently fonad e proced
appedy o spocisl ase peanite. M
THT Kawy 63,87, Ha pAd 1 20

:zrvwndésw- pristaty
LA 1TSS dm,stmi
s Lout

B8 FEOY Supp. LETVHE) provides that the plenoiag
cepvanission must hold o pul lic boaring o0 propoesd
zening smendments. I the proposed svendment aifecs
5;&.&.1%3& prapesty,. “writien sxmiv of such propascd

neodmem shail be wailed m Jeast 20 day v before the
i’:a\ang ot all ownors of reverd of veal pmg}grty Incated
wathin At least 1000 foet of the ared propbssd o he
affred ™ XS & 1908 Supp 1378 h Adier nedeiving
the pluining comaission™s weormusndation, the conuly s
governing hody way adept that recoshanesdation ‘t\}-‘
resphigicn,  overrily the  plaaing commisslon’s
roecimrendating by 8 twoahind magorite v
the revonmendation o the pheudngy commission, 555
PRUE Supp, D3TITER Ba F fie sdictoing bedowase
whey ware redred 1o be notificd fHle 3 profest petition, the
govemning body st approve the -mm\imﬁn- by 3
three-fourthe vate, R.S.A&, 1998 {

pan, the adoption of Reselption 9801, the Quuwery was
aoned A an Agricaloes! Dismia (83 Any zoning
shangs ar special uwse P(fi‘i‘l‘ii’ wsped after this il
‘f.tmim: o the Gy reguired Frankiin Coumy to follow

s providurs i RLEAL FLTST Nt it i undispuied thet

¢ Quoarn’s speoial use pormit was granted without 3
}ubhg hesring, notice to the surrosnfing bndowsers, or
vate by the Buard. As 2 result, the \m‘ua, nee perndt
applivation process fn Section S48 of the 1898 Zoentng
ognistings did not samply with the suadstory stattory
srocedurss se ziswh T A S B

*ooThe proccdutal, defeoty hard restmble those n
Crumbaker. In Crombaker, e defensdant aperited d
qusry under Johnsos Couaty soning designaiions wif% HE
Hi-wear corditionsd wse purmit, Befrs the conditional use
perint expived,. the delendant and the City of i’kafamlf:e
mmzd e sy anoexation agrsemest. Under thig
agreemeant, the Tty allowed the defendant to.continue amd
expand.  qQuarey mgxemiiam without  fhllowing e

procedwes for reesing and obiaining o spectal wee
pennitpador K840 12 ?3?\ Our \‘uprmm mez 14 hchi e

this procedarel filure renderad the Clte’s antion bvvalid,

I thet case on appeal, Delendants avgoe that the statitory

procedores praw wded 1o K.S.& 12F5Y sre not wpplicabie
to-the Quaary s spevial wse perini becsuss the gesoy wag
# 31\.«33\\01}@ ning o

o
¥

se. In osupport of thelr wgumeat,

5 the m}%mﬁm ping wse deoking.
{;)}:‘ W;«*f N S,
R S8 2B A
nonconforming e is Lm?n} ¥ lanad o bodldings
widel enfsisd prw o the enactmma ol w Foning
ordinanee and which i allowed g continue doapliv the
faer n dows ot comply with the newdy anueted e

! } 3 ?;’a‘\

o)

il

4 !\mz‘um oy haw Qi ! m.s‘ ziw
ARBEAR mmm use dosteine has g policy of restriction and
eventual eizmm- noy of the povcordurming use Soesed o
; i ; v XY Ban agp. \.\i
@ rcmt'zmi armingas

od right Mx; 4
ery 273 Kam, gb

{»}T’

The n\srw.}im*n mg use dostring I8 codified o K8
giatew that regulstions adopied wdey
anthotity of +§m a:.i shall not apply 0 the existing we of
any bullding ov laned” Corgvary to Dofondants’ srguanent,
however, the {hmry was nod exesgd fom e
requirenends of Kavsgs statutos based on thiy statagory
fenpusge. While the regefiefone zoning the amew ax
agricubioral Jond Md not apply B the Onecey, Deforndants

i el

sdedd o fitllow e siaiutory pmcadmup rovided
KAA LT o obaly a spootsl wse poomit for the
Coagey progedy

mf o’ relianee on MEHD & pol poysussive. In
¢« Marion Coustty passed 8 1992 resolation tiwt
:stm“‘i ;};a\»mmix !mmnui aress of she commty swd
shdbancously granied 16 condiironal use poeots for
axiating wsow & p g-m of thix roselution, e property at
age wavanned agricelueal with & conditonal wee peomit
slowing Hir use a3 g solid waste andiill, The lendfill
Cloged in 1398 wod, more than & yosr later, the plabaify
purcliased the p‘ro;mmr. The Pluingils ﬂp;}iiwiiz@ﬂs for

Il porraits, however, were 3¢ ,*-f‘@:i The Bodsd ot
anﬁ«z Appm]s found thal bp pobconfooning s ever
axisted sud the vonditional use perodd lapsed hevauss the
fandtill Had beso eloged for over sig manths.




The MSTHF court bebd that the county was not reguired o
futiow the provedires e zoning ordinances far isyting
& eonditoosl use peomit when the comdtitonal pse porrait

R
NS
¥
N
N

WS I8 san{ sivimeltamecasdy wath the indtislzoning
gy S o The pourt agreed thet the
use pespit had the same ot G e

o

s u fandfiHl woniug ¢ i,aS\ ot 3

App d gt 0 The M3 count alsonoted the “graniing
of feonditforsd wse g}e'rmii;:'t Stmadic 3 with the
waiial sontng regulations nerder o ave aid the ereation of
ronconfurning uses ie consigiont with the dwsfvared

adowner 8

siatos of msm‘u‘;imnmy' aphasic added} 39

Y 24

¢ While {n the case on appeal, Section 4-Lg simtlarly
supght Gy slimdnale sonconfurming uwes, dhe
clrcumstances g LS are different fom thig eise In
MEH the-county pramed the condifonyd wye perimit at
thy e of the nitdal zoning Here, the Quamy vy
oparaling 58 noncodiemdng use after he progerty
soned sgrcoitors!l i fenuaey 199 Sechion 4-116 then
provided Killough and Hunt Midwest the opporiuniiy
exchange s noseonfoming we stotus oy @ sposld wse
B i

By issuirg the dpecial wse pormift the County graated
Killougly aed Hunt Midwest additeng) proteeung and
vighis thoy would aeb have enjoved 3% 3 somepufommag
ase, For example, -i > gpeoial wse peoait allowsd the
surrent vee o expand without reatriciion, I&m ed for any
struciure o b whm‘t aned «»‘\:mmiui zhe ne the ws
condd b abanoned sl *im, ¥ ik\ addinieng
vights granted theough the <
Dofondants to abide by tim ats
RS 124787

g}eei&z’i use porodb roguiced

dutory provedures found in

Muoreover, He parfies aad comt an MSE did net
poisider  whsther S unty’s  unildiosal gramt of
conditional gse poomdy  covrently  With e ingtid
Foning wgnkitings viedstd R A2 . Ingiead, the
legal argumentz in MLE Foeugad oy whethsr the
sindiansons grant of condiiunal use permits with the
inftial zoning regudations wiolated the nencenfioming s
dectoioe. Yo MI B, the plaitills nade contention wog
shat the county “oonversd 1 wvested dght of w
nonvenfovndng wse landBl inte 2 nonvested dight of &
senditional use of property av o landBl withoet any due
While e plaintiffs
show that the condittonat

G R App. S at 1328
R fnlad fo

procoss.”
argument 1 &

ase proait was vokl Plainif ogaments bexe
sucensaiully sHow that the Quary’s speeisl use peyast 8

wvatid

Aliliough the Quarry's sp ciai pse permil wag ssusd g

somplidnce with the grocess Niiifﬁﬁtfiﬁ Section A4- 116,
Defendants MRy Bed eircarvent Kanss® zoning statutes,
The failoe o fz;l D tim aptice wnd pricedon

8y gms‘cmﬂzt F2-237 vl dasuing the ﬁ;uwm}
'the sonnty Ty ;\s-i"tm fvalid, See
SR a\~ t‘w 3 wosult, fhe Quaary's

5 spectal Bse permdt 8 swdid, we
thc nii i m our 's grang ofu.mmzv fudgment for
i}vm dants which upheld the wlidity of the Quasy's
speotal tae permit. The case s .rt.nmném\ o the districy
court with divectisns fo grant sewanwry judgmoen Ry
Platatifts oo thale claie et the Oranry’s special use
pormit iz beedrl amd W0 owesto the peowit Oiven owr
holding hased wn e Bowd's nowe oS sHance witl the
nottow and procodurs sequirement of KRR FRTET, we
decline to consdder Plastil® | other grounds also
challenging the validity-of the spocial use peonit.

Int ssz;idi;icm 10 vaising the lssae of the lavalidity of the
speisl use porrait hewever, the Plaintfly slsn appesled
fhe d strigt eowet’s finding that the Quarey was i
appration prioy © aud o the tipe of zi“e adoption of the
204 i;gws-nm s snd the Quarsy™s legal shneaniboming
wse has not ‘{‘:«-.w discentinned oy abzudoned sinee that
et

THE QUARBY'S STATUSR A5 A NORG U\f} U MING
USE

& part of thelr monon for semmary padgment, Plafatifh
confonded that the Quarty was not a kgl nonconforming
s prior foor sfter the fssuancy of the spes "sii WA purmil
Phintifly scknowledged that wided RR A 13T, haad
W whish extsted prior 1o the emmimx.m of g woiing
ordinance Wy continie degplie the fzu:t it doés
comply with newly snscied soning rowitotions, As
Plaputity desoribed 0 “The somsconfor 1,,;3}:; HEe 1R
therehy alleoved  contint o ‘ersiffathored 7 aad the
landowner ix allowed 1o conioue 1&5“ s oven i s 2
vicluifon of the zoningsnodification.” But Pladutifls vite
Artivle ¥ of fhin IR0 ;E.-i)f:if‘i;g Kegulaticas, which provided
et any  noncosformdng wse  that iy “wolodadly
discontinped” for x peviod of six conseoutive calondar
mnths shall not hf‘rc fer be resumed,

7 Qo appesl, Plaintiff contend that Defondsals

“eannut mow oladne & non-confGrming uye for & quney
when the evidenes §s  uncontroverted  that  the




goa-goaforraing use has been discontianed and faps
sines norock saleg, yock crusbing, mining or tud g
Had ovcurred for six £6) months after Peorin Township
was yoned, and prior w the lssante of [t spocial vse
permit] an July H), 1998

A nonconforming ese Iy 2ouse obieh fawdy existed
before  the cosctmemt of a zoning  ovdinance. A
nosonfdrnmog uss e allowed o be owindsined after the
gffactive-date of the ordiianee aver though F does ot
comply with newly enudied we 1o .\mciuvw The party
claiming the m‘rnmnianmnp s oy the hxamen 0 pzmc
spch whe i 8t g s
fu‘f-‘n S (; 'i'g,,\‘ X Pa
£aiy w231, 4 HEGY (Absodenmad
I gusstionyaf fx_\ teponds upos all the fciors
prosent o8 oasy wd thc burdere of proviog an
&Nﬂmun wnt of & s}{s!;~&:€s=;§€‘saﬁ£!1&slg use iy on dhose whe
asvert the ahundanmend ")

)

Seticle B of the 1998 Zaning Repwlatiops addeowsed
“;u‘n’(\nimnmﬁ uses, Under Begtion $138¢0) wheir g
pontaritnming wse of land 15 digcontinned o abandoned
for six conscentive nonths, the nopcenforming use may
not be oestablishiod or cosorogd, snd soy sudseguent ase
must conform to thy zoning vegulations. Io granting
SURT judgment 6 Delondunts, thy distrietr sean
deternmmed. that (1) the Quasry operitsd 83 &
S?GBC‘(‘T\?(‘M nE 4% 1\%1“‘% ptt)li‘% }(S\ !h-ﬁ“ WHs f{)"i"i}{
and {2} the msm:ﬁnf{ss‘mmg use was never daseotinead o
abandoned,

Tothic cose the uncostrovested Bty shuwed an mining,
crashing, pr blasting of ;‘0@%{ avaured a the Cuanry fom
Toud annl 016 '}‘h( ¢ RREs g Yol kg from Qetober
1987 until Noverdbgr 1988, (‘;s A resol, an orochk seleg
from the Quany mam\“\i during the six movdhs after the
Pearfe Townalip wey zoned. Hovvever, the Quatsy was
toased by Killongh sweh dnar sines 1997 wnd the thairia

et ,sp:.g.mz.siiy S that Srock was sold frow the

Quairy avery yong sinee 9930
¢

e

The disingt cout \ptC! fieally

which, i t*zc W mds aof the dmmt sw‘t et that "iik
fegnl, non-vonthouing wse existod contimed, and was ow
shandoned as ong as fock fram the quarty was sold aach
vearand the guarty wee wae not athersdse sbandoned.™ In
thig regard, iedistol court made twokey findings, Fiest,

th

“frinck. curred i Cotober 1997 fram

Cuary, whi *h was within 3 yvear bhefore the soning

Foselptiod wes passed on Januere & 1998, and thas m;

spplicd e aw fam

Quary wis in aperation piley B the adopion of the
2oning repeldiond, snd was @ ron-Confrthing aue ®
the tme ol the sdopien of the zedng regelaions™

Becumd, “the Quary use Has oot boen discontinuad of
abnasdonod sinee January 8, 19987

Was the wse of e Quarry disconiinued o sbandoand
prior W or aller osctvent of the I99E Funing
Fogulations? The woard diseontinuance,

ay used B s
FORing m‘(iiznaﬂcm B cguivalest o abenderanent

: RS TAbamdonment of a
LR ‘csmmﬂ g (sa‘di,:msiiy deperdy  wpon a

currence of twg factors: (1) & ntention ko abandon;
emd {2} an et aot, or ftlure W act, which carrics the
nplcation the owner doss oot cdabimoor tetabn any s

Sst

i e cight g the ntmeonfoninguse” : F8R,
Svh 3. Topoctanthy: “Mere coggation of wig s

s ammownt o abandonthont although fhs duraiion of
aonwss may b o fheter i detenmining  whether the

nosconfonming wie bay beor abmdned™
6%, Seb 4

*{ While abeudoning » sonconfunming sse typeally
reguies an st o abandon the wse, the 1998 Zoulug
Raepolativay climinate the intent requirement. Section
8138 provides that when @ nonconfurming ese i
discontinued o absadened for siy conscgative months
rogardless {ofl any ‘E‘L“’%\““\"’iﬁ(}}'t of 38 antest mot o
abgiden o to rosgme sugh wssd, such pse shall oot
therealter be reseintlished ovve mzmi’

Qur Suprame Cowt e oldedsied whsther 8
saponforming  guany use was absndoned in Liaen
Crarvier. The quary opurior o Bt Corriss had
removesd Hy quanyving and creshing sgnpreest fom the
taned. Then, for o perded of twe yvears, shers wag no ek
dulling, blusting, o coushing on the quanry. fuad, And
stmilne fo the present cass. the ropedations: 8t fssue i
Unfon Clagrries provided that 3 momenfoouing ose tha
s ben abandoned Bir sty months may nathe resumed.

e Suprame Court o Ukdos Quaseien held et i
evidense supporied 8 fmding thit the nonconforrming
JUATY WEe was got dhandoned, T The

court found tha the quarry opevsler’s aotivas of uhmu
poriahle qmz;m;@ egpuipment 88 peaded o srainisin rock
stovkpiies way i line with commen quamying practices,
The court then noted thesy diving the e vaaes of nn
blasiiog, the guaery opsrstor yosde royslty payrooats,
srdf guantites of rack were sold, and 3 salespersor
puated. roek. prices fo somstruction companies. The ourt
canctuded: “The property was feitially povshesed Tor a




vock ey, Thore was Jotdle o the evidente o saggest
shandenment—io the sondrary, # bhubosted the § property

¥
W ¥R
N

b umtzfnudf“ Been held for the same parpose.
Foan. @ 27 “

A reviow of Tave fram ovher jtirisﬁimiﬁ%s ai
véew i“'ﬁa* a mma::}ﬁfﬁntm§ng HELS

86 txspgma‘f* *{he

%}Ea:‘mxgg‘ Sew § v L?.xii}
Or 6l 649, 338 PG W8, modified g 348
{108y badeed, wmi\ typivally find that's sunconferming
qu&rr‘ uye iy net :at}mdmmi when Hwre i sforge and

¢ ss"f{;-’ BN P33 13 Wi
FREY (hnd ding that « none oaf{srm’ﬂa‘ gharry wak, nat

shargongd, gvén tmu"h the quatry was substantially
dormant for sy years when smsll t;u;m,m s of previous 1}

iqumud hm OSOME WEE 1Eny wved), bu: ; [TEE *?«Jm, a4

segfe f LR
1 {noting th‘ v aithe A_éh {i 15
ondy ael mu& & th gusery were the sforage and sale of
siome, the Quarry was never shandennd™).

Twe Orepon emsex povide additossl  gaidamee on

whather & nonconiboming quamy s hag boen ahandoned.
2

i Pody Dot v Muetie, ¥ SR (N G
RIZ(1HEL) the court hald thal & nonconforming guarry

use had not been ahundongd gven though the use was
ugrmitient snd Bustaated, In the four vears befire the

guand @ Mosrly way woacd, anly 6000 cobiv vards of
ek were reniovad with loss tha S1D00 of sales
However, thiv low production and salee wers congistent
with the gogrnds presiows 3 years,

The Afetin oousd 'ﬁaicrm:nmi that shore was o
interruplion inowse oither befwe ar affer the zoning
ordinusee bepame mﬁ"‘*m -'%}"th(mgh the sporadic and
heivomitiont psa wa s*seiwm to e spope of the permitted

oncondftvning wee, it did pol negate the exisence of an

deoat 6, The Murtin

ungeing guumy husiness,
ciurt foaml

& “The fwnd had boen wsed b the ssme mannsy fxe
ovey 3 yeurs. Theore foas cominuous Ui in tht‘ sense
st vockpiling existed and the vwner had sommitted
m properiy tothat use. Bven though the salog werg not

sutntahiial, fodk Was wiailabl o for sade and sales wore

z}‘mm i ﬁiv 38 ati The sene i traeof e guastying,

\
Thers wes fie interniotion of the wse .7 TVI0F v
£

Dy the other Oregon i

o 4 f\(&'r"t\z\\ Lrady, 148
24 Ton o - ;
feumt that « » n\umio; BHNG ey 8¢ ?md heen
abundoned for mure thar T2 vonseoutivs months, After
the gquarey @ Tiged Sand was 2oned, thery wag no
coushing ov guseying aetivi 4wl 1991
Although there was:a voek sinckpile on fhe property, the
site did not ramain opes for sales during the sevavear
pevied, And, front {983 5 199, the properly was
gorverted g 3 freveond prosessing and wond Sortiag
buginess while the gqueny site wis ndt wilized,

In bolding that the shoconforming quuiry wee was

shandoned, the Fgasd Sasd coan ok

Tl this Gas L potitibuer | querey use wis o stnply
fluctuating, inieoniitent of spavadic. Foo @ peried of
seven vewrs, it virtuslly bad stopped, and, for the last
T of thase goven yasrs, the atteron shich i had been
conhected veas need prineipatty oot axclusively, for s
business pefivity that wag totally surcdated f0 qoae
opesations, Uader e fadings, the soneonfonuing
quarry use was hoth intorrupted and aiwx:im"‘-"d as &
natter af lawg and the rcﬁm\phm of the we waa

,{Q (}‘\ ‘g’ 2t ‘Y\-"f

sed L

Returning o the presomt cuse, both bofore and sfter
enactrnent ¢f the 1998 Funing Regulations, the had was
couttnually under lease W quwry operators; ok was
sonbnuousiy siockptisd Al the Quamry, and tefe were
vearty rogk wlw. The Quarry was created by blasting and

\ﬂ ;{m g s:ei ok, ‘I‘Ezi«: mck WAS

"‘m& mn mt i"‘s ,1 {‘NH ‘“0 2 )( =} hms‘
; ﬁti ook fron the Guarry sach vear, i)sz,{.s}_, this
v Belpre and att i3 ths: Fearia Township was
wandees z'afck safex oow ot apart and the
arnount seld por yesr vark }ocny by FOBG, 863
fons in 1997, 112 tons in 1998, 2,248 rons dn 1999, ama
(8417 tong m 2000, No other wie-other than oporating
swd sonintaioing the Quarry—oocurred o the laad from
the date the Quaey was esinbilished urail dis hithgation,

As i Manda, the Cuwmry haod Bad beey in use 58 3 quany
for many yesrs, There wis continuous e in e sease
that sin chpzi" o peenuesd and the cwner bad cormatied to
fhis, particulee bae snd bo other. Rooll was svatlable for
sale wnd sabes weve perledivally tunsseted at least onee
per yean Thow was m avoongtion o this exe of the
Quarry. The intenmitient sales thet occumed afler e
guiity wed zoved resombled s ey oUs  LsE. i-?‘v m
thaw xgh there ware no rock sades i1 the 51X months ahier
Pearia Tomx\ fp wias  eoned, e gty was zm-*:
ahandoned.




Weo dedine to adopt Pl supgesuon thay @
soneosforming  quarsy wse B vy abandensd
Betesen rouk sales. A quarey Iv 8 uniges business
Althongh intent to shandon ds not relevaot to the 1988
Zoring Reguintivas, courts widely recognize that quacry
operations are nherently sporadic and cﬁ}cu?i.ia}m?t&b.‘-}}z Y
figt be inforved fropt the mers faot that blasthy w
syusding stopped o rock Sates Hoctuated. As the cowt in
Figeard S‘emf shyervad “fluary bves ars pengtally sore
fikely than some other tvpes o uses 1o be characiotived by
sriations i aumiv fevels and, when that s so, that el
4% 8,

AR

i

‘coptipdty” should he gsuped accdedingdy.
ASgp. g sl

*18 Thy Quarry was sontiung i ag & rock {;;z'""

prior to and At the tme of e ady *tm-; of the zuning
regelations. The Quarry was feasud ‘nx Fhuot Midweest and
thore fe no evidenee that the asd was ueed for anather
parpess. Althouds roek. sades were sporadiv, rock was
sfed, available for sale, and sales wone ;ss*rémﬁ(’e*}tw
thade af logs pade & yaar, The disirict conrt dit not corin
% bogal Conclosion that the Quarry Bas been opersting
and  withnet  abandomiment

Althtnigh the distriet cowt mnde sefficiont findings of B
and gl conclusisls fivoring Ue‘f"xﬁiants’
nopeonforming wse claim, W dd oot speciBielly oder
sumynary  judgment for Defosdsote com thet Sesls,
pridoubtedhy boswuse it granied suowary judgrens for
Defendargy based en the speoial wvae pormi clamn,
Af“w.“ms}h( o renyand, the district count ix divected o
grant susmmary fudgment for Defendants on the dlatm that
e QGuairy was iy operation prive o aod at the e ofthe
udugmmx of the zofiihg mgplaons and the Quany's

lawiul mooctafvoning bse hag ant heely disvomtinied or
whandoned $inee st o,

Rivvesed and tamanded with divections,

AR Oitadinas

444 PG 380 {Fabled, 2019 WL 33322
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7 Hapuhlished Disposition
This decision without published opiion i
veferenvat in the Pantfin R&;}{)‘r‘tm’. See Kan Bup. €8
Raslew, Buley,
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Appeat Fom Sumeer Distriet Censty WILEIAM R
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B G Beedy aml T Char Compton, of Flegson,
Gnm‘m;, Coulson &; Kieh, LLO, of Wichiia, v
appetlantioross-appelies

Fevgy O Blawkims and Swphes HD Wothostow, of Hig,
Faoning &  Hesdwms LLEB, of  Wichits, &
appeilcesiiross-appelfans,

oy avd Malone, 1.

Betore Buser, B, G

MEMORANDUM OPRNION

Buser, ¥

*§ Thiyv appeed amd Grossappesd srive from Invenergy,
LECs Govenergyt spphestions fura wonteg change and
MG mta:ssmi use parpdl i allow the comsbuction and
gperavion of the Argyie Creok Wind Progeet i Sumngy
Coranty, Afisr o plossing comnisdos rechmmeniled

=

arisdiotios: Ry apprave ths condiy

denying loverergy's applications, the Bummer Conwty
Buoard of County Conendssivners (Board) voled i

apprave both applivations. Blaintilly, whe include severg!
S oy lesdowsess, challonged the Boaods
decisions iy disiriel court, The disdiriet cowt struck the
soning change and conditional wse ponnilt, finding the
sooing change wav wosaoiable and S Bowrd lecked
iandl asg peoad,

et erved
e Bosrd

O gppaal, the Board st contends the disrict
by sterking the condtienal usge penmit Becwse

condd  approve the  penoRt agsingt  the  plaoning
copnmissian’y  resonunendation: The Board nexd arguss

the zoning chaupe was wasonsble even though the
evidene presented atthe hasstoge supposted ooly & wind
energy pojort and e m:h\“ pormdiind wye i an
Agricultural Comneroial Distdet, Plalaiiils woss-sppeal
segzaing that dipond fo on m“ applications rendemd
g Bogrd ey dedidons wpvalig,

Jpun seviow, we hold that the distcer sou spred by
striking the zoning change and mz;gi;tmsm Uag ;mrmiz
CUnntraey o the disteie ;
approve the condional wse g mlt zie\gnm the niémamv
copunission’s recommendution v deny the perog
the zoning change was. reasonable. We alse
disterohcouwt did not o by rdiog that imperfiet noties by
Spemer Connty did not render the aosisg desidons
fnvalid. Acenrdingly, we affem o part, voverse in pary
aind and with divestitels sspiwid the resolntiony
approving the zondng changs and have : Hussal
N 16118

FACTUAL AND FROCEDURAL BACKGROUND

T Septomber 2015, lovensryy bogen obiuining loase
spreenents Gogy 8 {mzcm badiwners i
sficipation: of developing & wind fom. Under the
Bummer  Cow 1“& Loy cgulptions {Doning
Regulationst, :ai wind enorgy projects are
alfowad on Ags Commerciad District proputy
through a mmistmm% wse peemit, But the land fnvenergy
wished to develep way zoned Rural DHstrics, which did
not petini aand onergy projects. As & resadt Ineenagy
peeded B sutisly bv'o reguirerments 10 aefidly aperate the
wind fary (1) obtain 2 #doiny changs Fom Baral Dagivict
o Agriculural Conunereind Distriey snd §2) obtwin g
condiional uee permit 10 opeate ¥ conunercial wind
farya

B 2016, Ioverergy filed spplivations for a sontng change




and for w conditional we peywit. The proposed zoning
change and conditicnal tse permit inpacied abont 14,800
acres of tond ww vty Sumner Dodnty, Invenungy
plansed v elude hotween 60 and &5 cummersial wisigd
furliees B e Argvle Creck Wind Pooject,

Nogive of Favgnerey s dpplicigions

Qn Noverber 10, 201§, the Counly gublished an affichl
wotice i the He”‘ Fini i for Tnvesergy's zoning
chaage applivation axd ponditional tse application, The
mtiee Jendifed the apphicas s hvetnergy, correetly
stated the legwd description of the property, and wninded 2
mp prominently labeled “Argyle Ureek Wind Peojeat”
Rul the notter 1scarectly uxed the mxm nfa proviously
approved  wind onorgy prajeck-"Wid Plains. Wind

Frojony™e-when  deseribing Im;'em:s.g}-.. vequest for @
condsional ws psﬁ‘?mii The Wid Mains Wind Prodedt i

wdlaied t Invenergy™s Argvie Ureek Wind Projeet. The
rotiee cxpliined that 3 potilic hearing befbre the Sunsier
Cotdty Planning Conundasion (Plawing Conundssion)
wondd goear an Datember 7, 2016,

¥ On Novamber 17, 3088, the Coomy mailed certified

fotfers fo all pIsons and sraities owslay poperty within
LR foet of the Argyie Creek Wind Brajest, except for

Feffory aod Brooke Pomek. The letter contubned the
published notice, 2 map of the pmjeat’s bensdery, and
rtice thit Tovenorgy's spplicatines would be presented to
the Planntng Compiission on Doesraber 70 2018 The
atied it tofey mm incoriebtly used the nume "Wild
Plaing. Wind DProjent”™ whes  descabing Em‘er&hw K
reguest or o conditionsl use pormil. Bul sgaio, the nap
wits Jabeled “Argle Cresk Wind Projeot™ el the ke sai
desoripiion coeeetly degoribed G propossd projeet’s
howdarias,

Before the Plasning Commission’s Doeambar 7, 206
weeking the County discovered the evror in the published

aotiee and the certiticd lottors, The Coundy detersaned the
errar did ne e';m republication. or santbadng the
Plaaning Commission’ s mesting fo 8latgr date, How m-'en
an December 1, 2016, the Oouniy matied asothes povtified

fetter w mz‘sdmw ok pering praperty within |08 et of

e poifect. Ongs apin, thy County failed u» aldross &
ferey w Jeffery and Brovke Potuesl The newly mafled
fetter contained 2 tevised nificial sonte with he-projet
name carrented o Argyle Cresk Wind Project™

Sursner Connty never published 2 corvested notive by the
Belle Plaine News. The poly matice madted 38 days baforg
sontained  the

the Plasning Commission’s  saeets

fncorfedt asme oF "Wild Plains Wind Project™ when
dascreding the soqoested conditional wse poramt.

The Plomning Commission » Feblic Hedaring

O Becember 7, 2006, the Plawming Conuniasion met asd
bebd & public headag on Invenorgy's apphications for a
zoning change and & cenditionad wse pmnu‘* The Planning
Comartission firg considered Tovenerey's zoning change
sppicating, & Dhvenergy representative explained that
the company wisheéd © comite & cogubercial wind
projest sl gdve a }ﬁc‘ii:)ﬁik‘: . Thivteey citizeng
cornmenied on Invensrey's ‘_sg changd rpphication,
citizens spoke the  zesing changs

AISHE O abiow

5

L

agai
"

: 3 i health  ssues,
dindnished  properdy mhsrzsﬂ noise problems,  and
pndosiralde scenery, Tovvensrgy ropresentatives addrossed
s of the public’s conoeras.

Adfer Heariog the comments, the Plaaning Cornumission
vofed 1o recommend  donying the seming change
apphicition by & cote of five o three. The marshars who
vided 10 seconngnd dendal resgoned. that the wrea
contained  fug oy cweeat and  fubie resic imtia}
propestisy, the zoning change would ms\ y aff ‘.,1
suroundiog lad vse, ond the change did not follow ¢

somprabensive plan

¥

The Planning Conuntasion next considered Boesaer
conditioned use apphestion. Again. lovenergy
opresondatives and public ooy comumnted on this
spplivation, The Plawming Comosission then woted o
wecommend deyving the conditional vee application by a
widg- o five i theee, During the public hearing, County
siafl amonosed diat gy Bowrd would mike o fnal
decision oy December 37, 36, '}?'ihss Phawing
Cormission sebmitted 3 wiitton ropott of By Sndings ke
thee Hnard.

{m Deograber 21 3018, Sumser Coarny nusbad fuffe
and  Brooke Pohwek s e showd ?rmz cegy”
apphoationy amd infeemed thow of the Rowrd's mweating
whedaled for Decombar 37, 3HE That sene day,
*n‘\(&tmf aonded  fn applisstiens by rovising the
praddet’s howndarios. The revised boundades efiiinated
shoul }C m\ &F ihi- peeject 1 addresy conenrns gvar
ihe ;}m & proriay o dn ared with higher bousing

sy, Ay & vesult of the redduced fosiposat, the kg
belonging o the Pottgeks—along with seversd other
tndividuals-—was no donger wdithin 10D fest of the
praject bonedary:

)

f}‘.a_
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The Bowrd s Hewring

¥ On Decombay 27, 200, the Bowd mel o consider
iswesmrgy‘ spphecations. ihe Be -'nd first ook wp
Invesergy s-eaning change spplication, wiich sought-the
zoming  changy  from B Pharied to Sgeioniterdd
Conmnersial Distriet, After Lrvenargy  reprosentaibes
spoks, 29 oiivens commented on the zondng changs
applivation.  While most of the citizens spoke o
DpEposition, soms spoks 4o fvor of the application. The
Board woisd two w ans t0 approve the zoning ohaage
application contuining the veduced footprint,

The B most coosidered Tveneegne's spplivatien for s
copdifondl use pormit Jorny Hawkins, an atforsney whe
represonted some landowners ot the toe, wgued the
coadifionsl wee Issue was o the Plasaing Commissing's

exchesive jorisdiction. Hawking wocifed & portion of the
Fonbag Regulations at issue in this appest snd srgued that
tha Plaﬁmm Comupission  beeded w0 approts e
conditionial use spplivation befote thy Board ootld gmst
the peouit, Niss g:itz:mns. fhene somuenisd os e
cognditional o pplication.  Afler Toveosgy
cp cacstatives m\pendad fo. the oitizens’ condoms, the
Bodrd approved the conditional use permdt by a voiof
iy By o,

The Disgiot Loure Stvikey the Soning Chanpe ami
Canditional Ese Papssit

Plairdiffs- challepged the Board’s desisio LR
Pa-70d by fihng w sotitoe in the diswl M ot I thm
potiting,  Phintfly  argesd (1Y the Boand  facked
urisdicion o grsmt the vondiooal nee peymit; {31 the
Board's declsivn e grast Invenergy'y applications was
uwreasenably; (3) ti ¢ published sad matled notices of e
Flamning Conunbasion’s. poblic hoariop weore defetive
and {4} the Uowray filed fo provide dur provess o
Plaintiffs,

After the partes fled  cross-motions R summary
Judgent, the district court geinied Maintif woliow @
bifuredie the reasenabloness lssue Fon the other dsues
Ax aovesult, the distriet cowt defoprad ﬁﬁmsﬁing whether
she. Board’s agprovid of Inverergy’s epplivations was.
seasonable ot it stecided the other tssses.

The distoiet comt first granied Pleietifly’ motion f
sorprnaey judgmenton Invenergy's coaditinas! wse peosit

Y .\é QR

ety 84 B I8N {38

and sleterrmned: thepervadt was voad, by this nabisg, the
distriot oourt fomnd thai the Zoniug Regelations re {ms-;
buth & positive  rceommendation from the Plawiag
Contmission  snd approval by the Bowrd befre s
sonditions! bge pormit Ry g wind S may bt asued,
Because the “ia,mm« Commissian rescmmenided wgaingt
the comditional use permit, the distried eourt da@crﬁnns}e(u
the Bowrd lacked jurisdiction W spprove the permit,
Honver, fhe district covet ndad that an notice defects or
fue g;m:&e concens rendesed the somng change fvalid
on pracedursl grownds. Accerdingly, the distdel coust
sidored « hoaring on the Wiisea s -qxst\\mfz of whether
f Bomd's appovel of the wouing chungs  wis
reassaable

After | the ;}&rﬁew’ shivments on the
AR mmim-* : (,sf the romng changs, the o oot
granted Plaioti’ nwtion im snmmary fedgment aod

struck the reaolution approviag the zoning change. b this
reling, the distrivt court Feand thet the zoming thngs was
parcsenstde brosuse no evidence was presentud. which
supparied . any  pencissbic  Apcoaliveal Comanercial
Distrzet aae other than swind ensrgy project.

"

The Board zppeai-and Plaira il cross-appeat,

BOARIYS APPFROVAL OF THE CONDITIONAL UISE
PERMIT AGAINST THE PLANNING COMMISSION'S
RECOMMENDATHON

The Bawd stoodntendy the distler cowrt epred by
finding the Zoning Regolations soquiced approval from
both the Plasning Conimission and the Bosed o geamt
Invenergy’ s conditiona! use porinit, The Board argues tha
the §’i<mmsiu Commdssion tewoes, only reenmmendations,
and the Beand retaios e sltfonts swihodty o approes
corgditfonal ust porpdt. The Board sugpests g consary
iiltﬁ“;‘#f@“i‘ﬁ‘ii\ﬁ requiting approval of both bodies would
viglate state faw and be snenfisceali.

cfx ars unconttesestad, we
'y summary ;u\idmam arder de

Ject o unhmzstd rgxww
af BEehie, 303 K

Tim dis"‘rici: court found that Anicle VIL
13 of the Jendng Repulativas
nvinendation fiom the Plannt




Of Doy Dous

before  Invesergy's cmd‘i‘;iami sz pormit could be
grantgd.Asticle VI of the Joning Regalatigns establishes
the Agr :wmmi Coguncreial Dhisirier sosing devignation,
Sectivn 3 of Articls VI contains the uses allowed in aress
rosel a8 s Agricubural Convpereldd District. And
pasngraph 12 of Reaion ¥ sty cortais uses A as wisd
energy  projesiv—pernsitted By oan Agricufions!
Compercial BDistrict 11 2 nonditional use persdl s
nbigined. Specifically, Artfele VE, Seation 3, Faragraph
1 provides:

It

e Rellowwing oses oy be slivwed by enuditioasl e
pernilt whe subositted, reviewnd, and approved by the
Plooning -‘Q:t;}ﬂ) -:ssinn amd Et‘sv&r*' g Ba» dy and subjea
Hy conditions ' it d Croverming Body
may poss

<

o Sodar ¢ Wind Bocay Prujocta ...

Plasntifis veason that, ender the plan logaige of Asticls
Wit Seotion P'zt'qszr;igxf; 12, a conditional wse permilt
YEGues <s§3prmd§ by the Plansing Commission and he
Buard as the governing budy. The Bossd responds thiat,
when the Zening Bepeletioss ase read ax a whole
conditonal g penmits do aol roguive appreved by fe
Planuing Commission.

Odr cowt apphies
mericinal onlinanig ag
Fobinson

at Sdof Tris K. 366, 372, ¥4 BA

WL The ost f‘zmc:a.mmm rabe of st

(m\tsmt;m is that the tafeat of the Legidatan {

that infent can be determdred. Faowe o
%x'm At 630 An appolate cowrt oust i;rxi mkmg)i ti)
wnertain iv‘s:widm ¢ pndent '*hs mmh 15}(, \ta‘ Qiary hn\mgm\

inierpreting a
L i»fpteixw 8

&0% I’mi?’t W:, -+f f\.}d \&\
{216 ‘A hs:'z it \t\imi plain and mmmi higuous, we do
aot speoidat ghant the iwg&hm trtent belvind that oleay
famgangs, rad we ofigio Bbmaeading formething into e
stauie nod madiy fonad nats words, 304 Ban s $8%,

Fepn when varing st }: provisions are unsmibipgunus,
w conidey vantous provistons of an aoh 48 pand roatenta
with & view fowwds recosciliny and boinging the
avigions :««*@rksi’bie harmony. i poassible.
et v v S, 3 Rag, Sl W
B w? ‘\i}if? iWe ﬁiw consirue statutes o avad
tin&‘aw)*i\ihk: e sbhowd resdiy oaod prosanwe the
Leglahatiee  doos ot datond o emeet  meaningless
togislatian, @ Polan 8§ #8,
AR P

Lhilizing those rudes of conslruchon, we hegin by
congidering the kinguage and ovorsdl desige offthe Zosing
Regulations 10 interpeet the mossing of Anigle VI,
“‘y\.LiiDﬁ 3 f’é;d;{mph 12, Hew IR ard of

: o s re, 30F Ban

;

fSpasg

Lering Regulotion Goversing Conditfonal Use Permits
& The Zoning Regulatiens define o condiional use

peviait as “ube docwnentable evidence of authority
graniod by the Goesmdng Body e ntate 3 Conditional
Liseat & perticwdar lbeation” Astic’ie XXX ofthe Fonmg
eg Lstmm guverns conditional wses. Article XXX,
Sentinn | bogies by recogaicing that cortin sondittonal
HESLEN t“umzcmmd 16 the wse cegnbitions of the variows
cones™ and may By permitied inany disttint where e

corndional uses ave fated, Thiv seotior thun establishes
the peondere for approving & conditional use

¥

~
.-n- rr

~’

Artiele XXX, Seotion b fisst provides that an applicast
mast sutanit sle plens snd 3 statement of the propagad
wse 2 the Thasing Comunission. The Plamnning
Cropunission rmed. then fold o pobdic hearing, sovow the
applicant’s s plang and sintoroeat, and subwail g
vecomdation 1 the Board, ABer vecelving the
Planning Connussion’s recopanendation, the Boasd amay
eyt T regiested. The Board may
slae bupose ressenble restrietiong oo the spprovst of 8

comditionat use pornut,

M s:;‘»ntei‘wi'zt{'d by Articke XXX, Scotion 1, sany of
aunly s, zoning classifiosirons alloe cortain s
thonial vse perialt iy obhig inr:d Each time x 2oning
dasst Geation ellows conditonal uses, *?w remidations use
il Es; gt "Th‘ fs)Eksms*g ek fof bl may e
gt By um(i:tmua* e pormtis when
hsmfteﬁ revst‘m‘} and ¢ il s the Plaoning
{ dinayiesiog and. Croverning Body ’{"hii phivass s t"i
language st jssue dn Axticle VI, Seotion 3 Parngruph 12

The Soniny Regaltic
Commission Approvis
Fermi

Whent read iy solation, Flalni By see vorvest that Avtivle
VH, Bectiay 3, Pavagosph 13 scomengdy réquires that &
‘condifonal pooait be approved By the Plannisg




cupditional use

Coromission and the Beard. Bt when the Zoning
Regulations” conditional use provisions are constdered
together, the phrase “snbrnitted, reviewed, and dbpumd
by the Plansing Comatssion wad Governing Bedy refans
0 the process mufined i Article XXX, Secting 1 wh\, 0
g apphivant submits plang, the Pleaning Commission
réviws the pland, dad the govdendeg body approves thie
i Under this provess. approvad by
ion iy not wquired too obain @

the Phwning Commi
condiional tse pensit

Seetiony 1 of Astivle XXX—be wtice  powersiog

conditivanal werdetatly the provedure o obialy &

ecanpdittonal ase p*mm 0 aperate thove conditional wsey

allrsed 1o wartans sonings dledens. Under this procedure,

the Planeing Commission submips 3 reconunendation gnd

the Board ms sule authority toappmve g conditional use
i

}:sm* The liesa! languspe 8 Asticle VH, Seotion’ 3,
Paragraph 12 ('Dﬂﬂkh with this procedure by also
Fs&idit g approval by the Plaoning Oomanizsion,

Plastiffs” intavpretatin could have manit 1f the phoase

"wh,mmii sevienweds aond approvist by the Phamtig
Clonmxission and Goverming Bady™ were used o desortbe
the permitted conditional wses v eaby Agriculiurdd
Commereinl Dbfvicts oe o fowuns mg "‘i-a:mhcznzmm But
sinee the Zoniny Rogolaions ose this language in overy
zoning clessification; resding the language erally wonld
reruder the provedivre fn Ardole XXX, Section | 1o abigin
& conditionsl vse permit meandngless. Tig the duty of oty
courl, as e Ak "‘5‘25&'.“‘5&33&\«. i recpantle these provisiong
W oamuke them fgisnl,  harpondeis, awl seasible.
* Kady T3

i

Regusing  Artikels 3 Ssvﬁrm Ps prossding g
comditinual ose p\‘mmw where e Plaoning Cormuission
i tasked with an advisery i‘waism i suhmitiing
recomniendations. to the Board hest %mrmemres the
vegalutiong longuaps and oporstion d8 @ that
cifoctuates the draftors” intend. ¥ g a c;mimcti rule of
law that statutes vomplete in themsslves, molating v 3
specific thing, ke procedence ovar wther stututes
which desd on iv mmdmmi}x W 3*13 the same ¢ g!ze\nmx e

dxxta

A g?.x}i}%}}

R .
ST X F R0 2 TE8

oAy @ rosult, the detaded poocodirg i obtwby
conditional vee pormit established 1n the amai ¢ peverning
conditional  use  peroslls  controls avey the  phease
“abmittad, reviewed, and appraved by the Planning
(_«mrm.ﬂmnm sosd Governdng Body™ use § im:uicmx\liv in

B g’s:

the ariele s Apciodiesd O

5

sounercisl  Distrivts,
Additfonally, the delinition of w sonditionad wce poriht

regngrizex oaly that the Beard grants a conditfonal use,

Thelangnage ot igsue by Artiele VI, Seotion 3, Paragraph
12 also-supports thet # s ® piacch{)i_&ar for the procedure
X, Seeton f A Hieral seading of Agticle

5, an 3, Pdragraph 12 peoduess an abhued vosidt
ba—:ezmse m’nc{uiom{i wse permtls woull soed we he
“submgtied L, by ihe P§<mxma«‘ Commussion and Board {6
thenseless for their . Rather than foree tis
nonsensieal st.’si.‘if-. [ pxore reasonabls Sli‘%?pﬂ"!dﬂﬂﬁ t&-; that
this language eorporates the delsiled Asiicle XXX
procedhes a3 the terms sed i Avticle VI, Ssetien 3
Pasagraple 12 arack those wsed in Antiele XXX Th
Arbiche XXX wocedwre provides et the applivest
submips pivns, the Plroning Comvmigsinn revivws. the
oluns, and the goverring body spproves the plas,

Fisiotffs argus e the Jngeage reguising Planndng
Commiasion snd Bosrd  spprowal cmm‘nis wnder the
Coynty s fules of fnterpretntion, The Zoniiig R\guidiii\i}\
contsty specific males For interpre sxg £

Apticle TV, Scotton 1, Pamgraph 2 provesdes:

SOverlapping o Contradiciery Regrrtdons . Whare the
conditiony fmposed. by the  provisieny of these
Regolattors apon S use of atd or stietypes sre gither

striviive ur Jess segricdve thas t‘nnpﬁm&sk
eoditions i apcsmd by any other provision of aty ooy
applisable law,  ordloanee.  cosolution,  rule, e
vegolation of any kind, the regulations which wo maors
restrrviter sl bopose higher stindands or ropiresends
shall povern,”

Relying on thig provisien, Plaintiffs olaim the mpre
restrintive lange agq i Aunicke VI, Setion 3, Pa z\emrapﬂ
12 governs ower the Article XXX ;}mau&me reguinogg
paly the Bowd's spprovd, But Plaintiffidal o aporasiate
thist this rude of infrpretaton applise saly o “cossditinny
raposed .osapon the use of leod o stopchures.” Beosuse
thie fasug o appeal 1avelves procedural provisieas—oal
comdifions on fand wse- z*-‘ici‘“ IV, Seetfon 1, Paasgraph
& does nat apply ;‘\d-ﬁii_ Hy, this provision does not

appdy o taterask e s the Foning Hegdations.
Instond, the mile is used when comparing the Zonlag

W

3%,

Regulations® conditons i e Uy sions of Yauy oder

g, ordinange, fosabitien, rale, or régekdion
{Emphans added)

apnismhk i
of sy i,

Plabntifts also comend the Zoning Regdations do not

sigest e zhc 2 fasning Commission provides only ah

advisery  function whes constdering conditions]  ose
poripita. But contewey foo Plabwiffz® e’s?x‘gumm‘ %r‘:i‘tic

don 1

lmdte the Planning
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Bmssr-:i on zemng m(msar&

The Zoning Regulabions were adepied vacscardaog with
the  Sumner  Comty Comprehensive Plan. The
Comprehensies Plag ouwtlines the Plasing Coramission’s
fagtioens woas of laod pse and oo mn\..uai Andustiial
developnent.  When  discussing land  wse, e
Comprehunsive Plany staisg

Contintdng enplanentation of the lond @ plag will
bt dependent apon proper Wdminisiration of zoning and
subdivision rogudations . In s sease, the Plasning
Commnission sciing in B officlsl copaelly gy advisar
e governing body ¢an phiv m ::»«‘pesieeiiv Briporiant
e 11 ehaiesanee of & geslite Hving sovirommem™
{Emphasis added

*7 Amd the Comprehensive Plan slo nutes the Planning
Conuvnbssten’s Rmciion oy an sdeiser op zoning matters b
sevanercialindnstrial desclopinent:

Sk Vel rode ab fachnical adfiiver to the Governing
Bady, the Plamning Conmussion sheuld continue o
play a plvowd mle in the peovess of delingation and
directioy of omorging patheng of commervial and
indusirisl  development Swough wpplivetion of the
adopted guidetines and pelicies by convert with 2oning
aud sehdivision repulations.” (Emphasis added )

Adding e gor basrpretive angdysis, we rstognize that the
Zening Regulattows wm,wi sivhaty Rensas law if thoy
seguired Plapmag O o approval for combitiond
gy prestnis. o this twsmci, we presu the draffeos aoted
:su §* !u}l g E:‘:ii«a tsi Roapsas law M‘n,s» implemanting
JGG&U i3
. s L 10T
AR s ;»‘mlf we alsa presume the draftoes
hate miui the Zoning Regulations to be effective mnd not in

'x'suiatsun wf Bansas law
§ RS (‘H\ ‘L g s
3y {notng thata :~nmsmpa§ ordinancs
ted to ;}fewmptmn of waldiny and should nt §§»:
‘s;ixickfm anlisst i fofringomeat wppn & staluie ) olewy
heyvend substanisd doubt™)
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A pusticipality bag no inbovent power o um\'t mmtsg

ks Inadend, & w "“i‘ii&ipﬁi" 8 ZOnIng PUw
solely friw m the gm:}t in zondng .tatut*’

laws g K of seg, muniipalitiey may enagt
arsd enboreg s ah *nning regudstingy witieh diy st
sonflict with those siaties, KSA& 13 3 Bat a
countys power- iy change the xoning of property=which
inchudes xssnmg conditional  use pormithoay be

eaercised ondy 38 mnhmm) with. e stantes  that

-

procedires In stale i(m ronders s

A bR coamys goveriig bedy
Ny adupt Fting vy t.ldiwm it provide for fsahdng
mnd;tmn*\i uge permdis. Bl KURAL S Supp. 130557
demands coriain notfee sad szznw reguirenients or
amending sooiny regudstions, «\h-}mugh thie wintate doey
mot expliottly meating. conditional wse porasts, Kansas
cotrts § consistently. Tound that the provedures in
3 7'51.; g A3TAT appi 2 cm:d mmﬂ ase and

e §
:1§"i: o3

S)‘ }\()-\_«3‘ ]

cpind }f~}

RS, 2 PRTITYY providey that proposed
zouing apendroents must be “suhmitted o the plaming
chmmbsicn e recommendstiog The  plasning
copsnission must bobl ¢ public bearing we g ;;mw d
zoning ayvendroosds aazi cresiy & woilen summary of the
proceedings, AE Supp. 1IOIRBL After
rechving the planuing commssiog's recommendation,
the county’s goverming body may sppreve the zodng
sriendment regardless of the plaming commission's
recommendation. The povoraing body may adopt the
reppmeeadation. by regolatien, seevide ‘tim pi:n‘mi‘f‘
SOMOURSien’s rotormusdaiion by 8 twosid
vole, of retirn e mcmammdamg o sin, plammw
conuyssion KoSA 3K {

¥ Undor KS& 2019 Bggp. 13785 the phmmz ¥
{:m(‘fmssk n Rebfills ondy an advisony funetion, Maady, |
i, The phinaing commission™ authorily i

Benifed o studying faoly and submiiting secommendaions

W the goveraing boady which iakes fioed sotion. S
e ..-‘\;.f of Cige Con 3, 330, 543

'w‘wsm’;‘k\ IR Ban,
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to ap \)m c:d ad\ Ea \f.“}" conmissian
fan o B The Kaoses Legichnery did
t:n- m wag the dog fe, an advisory
uuthority tmmg} the dw;s“ g

nd e 12
would sot have the



Tarnas v, Board of

b governing body tat appainted w02

B the Zontng Repulative wore interpreted o yowuite
Planning  Commission spprovad Ry conditional use
premit, ey thesagrdstons weold costhict aith siate Igw
and b prealid © *The promsry wethod for doterniining
whether an ordisente or resshution of & woumy @
inconsisiant with « state sthie iy o s whather i fogwd
taw profibite shisg the state Ln g 150 nh o e siate iz\\
f‘;‘izhébiw whs ;
Nowdon £ o D - :
i .f\i:‘i,{\"iiﬂ.ﬁg }ammw R agprnyal
Bﬂsmi fram oy wmi g the }‘mmn
ehy ity wemnendation ay pe ~mm€*i in K.8
I0IR Suppe 12-T57. Thus, when considering the Zumq
Regulmions” possible mesnings, we prosue the drafton
dit et e 1 vielte K law Ew T :n,g s Phanning
Commigion spprovad for condi FHHLY
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Tui sy, when reading the Zoning Repalatong togethes,
thiey oo bsrransons and sensible Sterprotadion s that the
detatled process i Artiele XXX, Seotion L—wheve only
approval by the Board is necdeds—governs the provedars
te obtain cosditiona! wse pormits. And e please
“subandited, oviewsd, and appooved by the Plasning
Commission and Ooverning Hody™ as vsed in variom
zoning clasgfivations vefers @ his progesy where an
app} foant stbamite phass,  the Planting  Connission
Sews the plas, vl the Boded approves the conditivnat

it Liader thiy pros “*wfc the Board vy gt a
wditional ase permait even i the Plaoning Commission
X vwmmwh agninst gppeoval.
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b suoary, we hold that Invenergy’s senditivas!
pemmt by ovalid despite: the Planuing Commission’s
reennpnemdeion agsiost spproeal. The d iizfrict cont orved
i?}-’ fioding the Plawier  Commission’s  mapdive

eoommenddtion sondersd  lovenergy's i,»l:?'ﬂﬁifiﬂﬁ‘%i 1S
;}xssmt £ inealid,

8 “%@f-‘\}‘ﬂ ERESS OF THE BOARD'S DECISION
TO APPROVE THE ZOMING CHANGE

The Bosrd next ooatends The distiet oot ened by
invalidating the zoning changs fom Buwad i}l\m A
Spriovdtored Cormuereisl Diswiot The Bowrd s i

the zontng change way reasonsbie beeawse i ‘{:i)xi&;;{{s;’mi

the peveehved hasne snd benefitn of a4 wind energy

Ford
o

projrckg wse wlowed i Agrivulawsl Commersial
Distoie,

ulkt‘

Regudations, which poverns Agvicudtusal Comsageoial
Disivicts. Section 3 of Article VI contains 12 sumbeved
parngraphs specifving the peomitied wses 38 Agrivulbural
Commereis! Distriots, These enumnerated gses an

P A wses peradited i the {Roval Dissda]™

foultural producty
;xmin‘ et of the

“Roadside stands for sls of's
t«*\ an operatoy other thwn th
agricalitioad prodept™
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3% bvestonk sale baran™

ii' 05, SO ‘ﬂ \1\ «m‘d foad, §t‘“.

*§ 5 “Campgrounds
anres;

on 2 mintmm of fve {3)

& “Dirtve-in theater

T Fend maaniaenwes, sueh ae sl prodesis®™;
8. “Foritlizer ploms™;

B *Fratemad andior servion olubs’™

T8 T Huoting clubs aod shooting prescrves™

1 %Prdvate wlnhs ™ and

T3 Cortaire weens that saay be allowed by vondiitond
use pernit, which toclodes wind everey prageas:

*\“‘-"-V the disima copst  detormined Bevenergy's
caditions! we perelt was bwealid, oo constdered
%wshu the zoning ;.iw.\gc was reasonable. The disriv

court Fonrd that “{ihe ondy Go Tty evidenoe and

ifboristion prascoted af the hedries concerned the wind

o’ And the disttier obind aoted et s Bowd

HPPIOY ed e roning ohauge withing considenny any

svidenes for 3 permisstbls wue which did néy reguire a

comditionad use porasin The distrior court tien struel the

zontng change, findiog

“The {Bosrd) ssks this court i hold st consideraiion

af Ciadden fiator svidence or oo gde—wind fhonse-dy
sufficient: The probleay with this i that it eviscirates
e Thst step o the preesss—the sone dhange—a8 3

disersie step i the regulntiong clonddy almed &t the
broweder dnplications that come with sy zone change,
Beyomd that which come with any individugd sse, Sime
ne evidence was presented suppporiing ,m" o‘f the
pertnifted uses undsy Acstcle VI, Ssotoen 3% 114
the Board's sone change whinh now perpuils -tha\s\, wEes




Foq distoind court reviows @ goverming

: ng decision to sdekunine e ;‘i::}w;}i‘:inmms, of
that decision. The reasonablencss of wovermag bady's

on imoplicates fact and p ﬂhc, detarminations tht are
not e provines of e ¢ W Miasion
g, 4F Kaa, Spp, 23 8 GHE Qur
:au;u ame Eoart  condisely seiat‘::ﬁ t%m \,im d\ ) ik.ﬂ
rev fewing the 53
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© 41 Thedoonl zoning suthevity; and sotthe vond; has
ey right o presoribe, cheoge o refixe o dhisnge
FuBing

‘«; ,& 'ﬁm district court’s powsr B limifed fe

Ly the bow iy of the actfon tuken, and
(hy thie ressnsblorass of suth wetton.

TR There dx a presusnpiion that the zouing suhosity
aoied reusanaity

w landowner has the bugden of poving
Marzas by a proponderance of the svidesee,

Y & court tay not sebstitole By pudgroent for that
of the sdminisirative body, and shodd set declare the
avtipg poressanable pulew deady compailed o do so
hythe evidenes

6y Action is unressenable when it iy & wbiteary that
4 i besatd was aken withou repad 1o the bonefi
oy harm nmﬁud 1o the Comrmmity at lacge, including
all interestod parties, and wag sowide of the murk that
ity unrossomabloness Hes ontside the sealn af falx
shptate:

=T Whether action 13 soavonsbls OF not 50 qusstion
of o, o be detormined opon the basig n§ the favts
sehich weors presexted to the .«‘m,.is;?g bty

R An appelinte cowrt must oads the sane wevigw of
the rordng suthonty™s activn vy did the distneteowt™ ™

{l\' §

whien s}mmng a  zonb g, d; sips. Th‘mc

fwtorsralled the Gudlden favtor q««dir help cowts

evigw whethier o zoning authorite’s fingl deoistor was
measonble

UL Theshedvwoter ol the seighbarhaod;

“ O the zoning and uxew el propertiey nearby;

# ‘4. t‘h@ emem tt\ w‘xsc% rmmsmi uf the resieistions will
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¥ the length of How the subjest property has
Femvined vadabtas zonad;

2 the welative gain o the public hesith, safety, and
weltare by the destrastins of e walpe of ;31'-!:;\:1 g
proparty as sorapared to the handship tmposed spon the
zsz-dsvsdu&.i Tandoshe;

: recommondstions of 4 peocanget W
prodossional planning
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SR The vonformanen of the requasted chang
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Buth parties agree onthe sature of the evidence proseatesd
to the Board 2o the zoning change. The Bowrd considered

evidenes an the booclits and hanasof allowing » wind

snorgy profeot in the ares. And there wes ne disvassion of
wny other  pormndited  wse allewed i *\m'u:.xumi
Uounerciael Distics,

s

Plaratifly”  wgnoent o osppeal B thal, sinee the
a-mx-dmnmsi s pe-smi; 1s nvalid, the ?' ‘z'iw chignge sl
HETERS s the Board considered no permiiterd
XKL i:issst fovenergy (:s)m;d gﬁ.er?m‘m iy s Agrietlnesl
Cosmmayndal Disivict, Bu ay disoussed i the peey
tsaue, Dnvonergy's conditivnsd use permit Is walid dospite
the Plasning Commission™s segative reconyaundition: Aa
a vesult, vontracy to Blabeiffs” arguments, the Board heard
dnd considered evideonoe of g peranited useothat Tavenerngy
coedd perfrm Srough {8 conditons! gse pamit, During
sral argumeent,  Plangiy acknowleditd et thely

Bomaasd dhing te soreesondtiesst of e doning

shange would Bl wpes o finding that he sunditionst
wEe pevndi is valid,

While Plomils’ segomest rests ow the validay of the
comditfonal use perndy, thy disivict cowt alse rossoned
that the zoning change was mussonmabde beosuse the
Bosnd considersd only the <§1}ﬁr3:e ase of wind faras
withnut secelving @y evidesce on thy whor nses




Agtiele VI, Section 3 Bt exsrcising
{mhmmd ravigw, we find thy sosing change ovasonshhe
even though the Beard did not consider the first 11 uxex
fisted in Article &' 1. Gention 3,

The distdel cowrt I8 owiel that the wéning ¢hange
aflowed landowners to ongage B oamy of the penmitied
Agricatinal Uommercial Diswist usesv—steh oy fortilizer
planiy o dove-dr thesters—on the sl Asd the
peoponents of the aomey change never discossed the
berefits of the uses recognized by dotieke VI, Seetion 3,
Paragraphs 1-11 Bat thz. distpict vourt entified aoorule

Eie gummz the Boared te congider raudtiple pronitied ases by
a zuing district s»hz..n oonsidering sxonteg change.

Contrary ot dWME cowt's m:éss@nim, when
sonsideong the roaconeblenvis of & wosisy changg,
Kangas cotris shonld focus v the S"hl&){‘:l“”ii ust b the
property, aot o e permitted ussy Sep, o,
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Hng that the rezoning of pr ;)m
o periel zmisimcmm of 3 hgheris < #paiment m‘mp RS
for senipe eitbzens wes  reasonstle when e ewy
conaidered 8 “detailed sad cwnprohengive study of the
vaw fo he made of the properiy ™)

$1¥ The Eansag Supesme Court n Golden explained the
fmpattanee. of f;wmw on  the plosd we of
properpe—and pot the theoretical uses sllowed by the now
zowing classifleatioit—svhen considning & 20ning ¢hangs,
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4 Ran, gt $L In Gedden the plainufl 5&‘1&"31» o
repne his mopaly s planned ti;zzi o bulld 3 sinall
shippiny cdnige fur rdipd shops. But e plevned .se.t;- 1
olagsification sban. allowed ihe propevly 0 he used for
converisnoe  stotes and fetfoud shops, which the
covanmity apposed. The Godden oot disnissed the
mibHn voncers ouiing

“Sush browd dlassiBoations are oot the fall of de
fandowney. The protests of i!‘»‘igﬂh‘ﬁt&?ﬁﬂt)ii vesidens,
votesd af pliniing conunission snd souncil meetings,
wern for e most p At agatast rhe estdblishiment of
CORVERSNes § r fastefood shops el
W ProgR epmziizfi Froses

T considere £ profosty agal
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are ot ang Imi._'t.i} grzat weight,

Like e wouing © !mxmmnm in Golden, vl scopse
of permitted uses by an Agricoliusd Lmnmm‘ni Thsirict
is ol the Bt of hvmu‘tw Tovenvrgy iy a wind energy
devalepey .wizss,h spapht ¢ zoning chiangs f constrant a

Comemssion would Beld «© voselimg an. Invemerey s

wingd snergy wolect, Even though 2 wind energy prajest
imoa pormited conditiomal wse @ oan Agricultural
Conunercial THgiriot, the district count's: reasoning would
reguirs Invenergy o prosvat evidease an othoe pornitied
nses which will ot ccvur, Like the Lo watity apposition
re Grerdefen, sy evidesoe oy mm»gn aposed wessadlowad vy
the wosing distier would be antitled 4 Mh. aseghi
Morgover, BO conumunity oppositivg was ,3 o against
thase nti‘"s* uses- allowad by an Agvicubiaey] sms*x;,mai
Prstriet. As 4 vowadt, e zoniag changs i reaso ahi\ t‘wal
thowgh the Beard scnsidersd paly the proposed wse of a
wind snergy praject and ant the m Bor uses gzumxtmi fvan
Agricaltpral Cormuereial Distrie

Wa hold the disirict conet coresd by rahiag that the Boged's
decision. fv spprove the 2aning olange was sat
reasnabis
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Plaintiify flst cross-appeal the disiviet cowrts finding t‘n‘ﬂ;
etive notios o Jelfery wnd Brooks Pocek did
yendes ¥5 oonditional s peomit and zcming
change dwalid. Phantiffs sugeest the Boad's 2oning
depisions we tnvalid because the County \asiui R sabaly
the nocessary netHew roquitememy by m‘gi g & man
fhe Poleceks ws*i"
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The parties do not dispute the facts materdal o thig Mnx
On Noepmber 17, 2016, e County mailed certificg
fostorg 10 Al persenw ad entities owning propenty mf‘u fi
1908 feet of the proposed Boutslariss of the ¢ C\xm w Ok
Wind Project, oxeept for the Potuseks. This potice
nformed . the  propenty owners  that the  Pluoning

L

apphivativos o Decowber 7, 3016, at 730 pons

On Devember 7, 2016, annther landowner informed M,
Poincek that & wind pooject was prepesed:. Mr. Potucch




ot Courgy €

itim received verbal notice of gie Planning Cormission's
ing gn the proposdls stheduled for 7380 pan, that
eveping, Befors the mesting, My Potesel went to thy
offtcr of the Summer Cousty Plaging: Foning, and
Euvironmental Heglth De pnmm:m 0 reiuest inf’umﬁ:ﬁiim:
sy the Plaoning Comudssian’s moeting schedded later
that day. Jon Briste—ite Dirsctor of the Plhaning,
Luning, snd Ermvirommental Health
'i”itp\mmmi ------ mrovided My P(ms e& with  information
abont the Plowag Comrmssion’s mecting and invited
hin fo s:tm)@ the r)m“‘msz, Hut M. P(:xtus:.ek did oot watiend
the Fladning Compssion’s mceting,

F12 Bometime bebwesy 'E}emmize\ TGS, and Docember
3, 2086, M Putuesk oalled the Planning, Foniap, and
Erecironmenial Heahth Departesg and wiked o Bristor,

Ehiring this cotvarsation, Bristor nformed My, Potusek of

After thiz phune copversairony the County mailed th
Potucehs @ copy of the covtified Tetter which it previously

the Board’s moeting scheduled fior Decanber 37, 3316,
&
¥

matfod o the other propesdty o

ners. And on Decembey
A, WS, the County mafled wother lefter show
e gray’s propusals to the Poluesks which o zze(“
thesn of (i Bewrd'$ mevting scheduled o Becenther 2

236, The Poluoeks received ffe Dcs..u:z}bcr 21, E‘E}ib

oty befors dhw Bogul's wwdting. A8 & el the
Potuceks had aotual rotice of the Boad's meating hefore
e nseting soousred,

Bt *‘ize B(\Bﬂ‘*‘.: ERting Tovenergy seendad W
appliont vrevise the prejest’s boundares sad seduce
the prof footprint. As a result of the yeduced
fhotpring, fhe Poluesks” propesty was 10 longer within
EOBU fort of the prajest bopndary. That sabd, Mr. Foloeek
sttendad the ‘%w;‘d & meeting on Deesmber 27, 2036, sud
speke duriag the public omment postion of the mesting.

Under ERA 2009 Supn. fihy on phamning
sonmdasion must hold a public bewring b proposed
roning amendments, Whaa 3 pro PSS d anendment ity
spenific: propesty,  writicn 3;‘1 o of S{"""i privposed
aniendseent shall be mathed s least 20 davs before the
boaring. .. 0 all vwnges of revond of real pma‘ iy located
weithin ot heast LOOO feet of thm arew proposed o be
aftered™ K. DI Sepg 1345 Y Proper noties {8
nuandatory amd goust b ocomph w‘i‘“h o give the
plansing commission suthoity o rcu}mmmd sehon, and
the fpoverning body] jariadintion to g™ 3 ;
Hund Mideeny Mindng, I I K

G0 {2003

Singe theee was il sirier complianes with stafory fotics
requirdnony, we must determine {3} whother the satiee

provision I K.RA& MY Bapp. 13789 ow be

satisfled through subsiantial conpliance and, I¥ 0, (D)
whether the Couwnty sebstantially complied with the uotice
prravisien,

Nosive & ‘«“ff"f 3\'
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Kapsay ooevty have z&ppiia'i the substantial compliance
Szﬁmd d 0 4 munic m\ &ctmw du fmg \mwmtmn\

JEE Kaﬁ. iy
it s pendmlly w ag_s
& ‘mtl\& wiyiary notive

\Gm ﬂwz
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An’i_i rmt? ms X )‘:‘mz A T
prolabits d-}?f{ﬁ.}f{(s_}; {ie substantiad {rtmzpiimmﬁ doctring

Plaintitfs claim the sobsiaatial complivnce du mm doves
not apply h\wmw {13 REEIEE Sz.;}gz ¥ dees et
mention subsintial and {2 X, R
Suegny. liE»?S?{h'} deseribes  the comsoquences  of
aoscamplisnos: Plaitthfy’ srgumenty drenat porvaasive

s sugeest
:dmémd dm:s m)t apply

pause REA 2818 37 doss not meation the
standard, B Clane, the cowt dessrmined that suhstantiad
copupliaose did not appdytnothe Bansss Sudicial Review

Act’s reyuireneat that the .p&.is,),m}:.:; serve  cope of the

:mﬁ w"sz
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potitian o the ageney haad, fa B App 3d
14 The cowt ressoned that, unbike the serviee of
Process provisions i the ka oy of {*i“fii Procedure;, the

seevige provistons g K TiEiME did not mention

e

substantial complisnee &, Kp;s\ Afarddeig,
13 Contoxey fo Plabnnf®y' agoments, the reasoning in

Claps does put m‘rg\i‘-‘ hacans el oo invobved servive

af provess, whils the fssue Iaer-° im-'f?i\‘m: matled notice of
county action, Mzs s courts: feongnize that substantial
{\mpima‘ dg);ﬂ;e& Bviey proviskas t}m

i polics ' i

Unlike
sratng D‘l‘\ ;




Kago 8t 3L Additionslly, oulike the statte 1m0 Ok
requiring service o one individaal, KNS 3018
PETETy roquives the County 1o ascertain and mail
notives 1 all property owners  within 3 ceriain
geographical arge. The greater okk of ersor m‘mi(im
additienal sypport © weat Clese differontdy snd roquire
apby substwntial cotplivnge wit h e noties rgriramenis
i K8 AL 20 Sapp 13-

& Kg\ls
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Platntifiy nost argue the substandiad complisnes standn el
dui:;s not apply booauss KBAL 2019 ‘wpg,.

desoribes the consequaness of nan nmgﬂ ance. Thi
has relied en fhe hwk of & provbion descebing the
congequences of aonconplisnes as sgport. mr h{‘}ﬂ\! 18
stbgantial complianee, iw*w» et v Ry 3
Appe Ad 38 AN P
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Blaintifs allege the following senisnee it B804
Supp. 1FE {E}} ambadies  the  cotseguences of

noncomphance: “When the notive has been properle
sddressed and depesited o the nwall, fdhoe of & puty W
recorve such noties shall w 2 invafidats any subweguent
aution takes by the plasning cevmission gr the goversing
™ Beb this s ates ne. coosepienes of B

hxa-iv'
aadarpality’s fflune o sl nolive B overy required
;wem heisad, the language meorely provides that
fandowner's fathire o ateebve propely tsmﬂm ancn {i< e
not deneadive fatey zmmn As i Mende h
ol dprovigionin K8 &, 2819 ‘ﬁt;sg\, BES 3
sonsequenves of twmmrx;}imn\. “invites \;ngskammn x\i
im ihem'\‘ m‘ su\)\“*mtmi \:as.szag_}ijéén i@ 17 f\:i“i
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eomnpliange,
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Ff;c Cowngy é*m«ms fally Complied with K84

RN

, ]

S\zlm tantin E complisnes roguires Jess than stod
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The objestive of the meiling eoquirement B8 o provide
surronnding landewnges ‘\sih netive and the Gg)p»)smnsts
wobe heard on & proposed zoning amendment. Thenotice
f for the bemefit of the neighboring kedowsens

of Sumouer T

peforiag e of the public heacing where they iy

vosee thelr opintons on e propased e{.}m\‘!?‘ averdment
and  discuss whether the amendment would promote
pubtliv e ih n‘a&few 31 d ‘;\"Elf‘i‘i’“. The County vonplisd
swith }w st ¢ matling fegairdments in
Ksa 3 ) N e N despiie providing s
c}z;w e the Potiwe amsz. .i;i\rs:rsss avE propasal

Lider shratlay orvomshanbeg, this conet has foond thar a
sunicipality substzmiadly covapbed wath sisbdory sotice
reqmm}wnm‘ Iy Fighey ;
Losae vy, 4F ; RN
the Cliy of (}s hmi ’csris. it .vii w v pmper notiv ¢ i. 8
public bearing o an ansexation petition By the awaee of
sn 1133 pordent iptevest in & corfaln frael in the sres
propaosad o be amexed. Nating the ¢ity lawr sent putise
of the ;moh(' ac art g d he “:‘i}‘ll“td mm&*ml\ i ihc

-~

fandownesy |
EUh satamm;;.
covaphicd efh.” 47 Kag, App. 3

nas:ce ES ;m;w’sam W uismtzaiiy
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(i“." % L whers the 8 apreoe {
substantial  compliames iy muu‘
regpiremenis whea the ety wm rezoning notlews o sl
~upu iy owsas within 100 feat of $ie rezoncd property
cept one—Frod Martiner. The cowt reasonsd:

bl

Pfurtiner wae Dilly, sware of the proposed one
changes, Qh inualy, the reason for such notiee 3 fo
apprise inforeed patisg m;‘ the hesdag se that they
meay attoxd sl state theér wews on the prep
oning amendment, poeoor con. B8 our view Had
Muatonts, having Sad hndodedps-of e heariig, wag
proparly  notified and  thic constitutes s&li}s«-mniia}
corapitanés with the stas ',n'c" i:t A 'ti{m 'E'T‘ie pm‘g\mﬁ (t““
the statute has E}@u

~ Pgs Nt ae 12

it thig instanoe.

As in Fishay, after the County discoverad fiv mistake,

tank comrsetive sctions and maled the aotice o Je-iit}\_;
s Brooke Powmek, The Comy mailed the officind
natice and another lefter informing the Potucels of the
Bnar{. ¥ opnes tms:, Although fhe County matled these
spicey sfior te Plansing Oo hearing, 1t
nformed the Polceks of the public hvaring bofore the
Bowd-—an «dditensl bearing net sequired by XA
2042 Hupp. (33T The dotices infbrmiad the Potuceks of
gt abilily w0 veice theie opibions oo the praposed
sonbig amendinests betbre the goversing body, wha has
:i‘e suthorbly 8 grant oy deny the ;'w;mgai s The County
en of the nuibing vegirsients
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cowt poted, My, Potueek

Addittionatly, 8¢ the distrist
reveived ot notite befae e PMmm*f Corimission's
meenting and Plaintifiy sugsined oo prejudics beoase dhe

Plsnnng Commission’ revonnended  desial of  the
proposals. Plainti i respord that setuad notice and bl of
prepadior are gt welewant comsiderations whion

determiming whather tie Coundy substantially complied
with the notios provisions,

ally find thay
¥ ii ey ancdher
Servisg

Tai the pontext of oevied, Kavge duurty B
actusl poty by o paete Jdoss not ofR
subaiantially  conplisd with
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i Emi seiual knowledge of
am‘&,r g ;mix 2 oy noy reean there
xsiwtamial u_)tnghesm,x;. ey RS Sy b

{ iy Bad acful noties of thealan bv
is‘si f:.iem mait substantially  compliod with
By The anderlving mtionale i these vases ix ihat
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to wrewie aow raetieds of
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eat substantial sompliseoy sepirately fram gm; e
Rag 677, &
cndesin, 381 }\.d*x
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s Nemeay £ups of Re
448 (199, R sde

motm an um{,umat ii:gssi destription did oot
bandownees’ OPROTRIETILY or Qbih ‘»ﬁ ta egs A

;mi'itm %mc:‘:s' s Tendoeamy void

d52 0 aygusd. thag,
o any prajodie ot covnplsin
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mmmw et way omedeiny sl aeeded fo be

complied with to pass the wrdinwme

IS Heon asstoung these Haly oo considering sotudl
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rotive sl projedive apply, the © DU st
& mpls o weith ihe nutice provisions in KRS8
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The stanuoey provisom 1 5.540

reguise mistled notlee tu e sumounding landdwners:

Whits verbad notise 1% nd an approved method of
providing notice, the fhet tha 2 fellos ndewasy oid M
i‘m 1 '°E\ about thy propesed wind projectand the Plansing
: o'y mesting showed that the locdd commundiy
WAN iziic’ssmcu. of the pmojvet and e gmhi o hoaring AL the
Planning Conwudssion’s meetiog 13 allvens opieed pe
the pmpts’ssd FonNg :n}mds}mnis andd proy sde{i VarkaIs
argaments for why the praposal should be donted. Aondoat
e Bomd's public hoactag, 29 citbrens—inchuding Mr.
Fotucek—commenied on whethber the amendmoats wwoudd
promote pible selfve. Although tht‘ County fuiked o
steicily sonaply with the siatii, 8 cotpBed with e
cssential | peliers nocEssgny o enswe that every
repsongble plygotive of the staluds sy satisfisd.

Ay w ressl we hald the Cowaty m-aﬁaﬁm .i;g gompliv
o sk oeticr  provisieos  in
by when it properly mailed oo
porsons and enlites awaing propety w nhm 08{3 faet of
the m't)gmwi wind fiam, exeept for the Ponwebs.
Accordingly, He condiional ose parnit aad 2oning
change sre valid despite the County s fhilure toomadl the

Potucsks propy tetive,

MISIDENTIFICATION OF WIKD PROIECT NAME

Platatifls aexteom-appeal the diairke cout™s finding that
the mistdentified projest name in the sotise did sotrender
Tvenergy’s conditiona] use porntit invlid, Plalngil
vonditional s permit & mmis{j ‘m: wase; by
e fwrong prafset were ; ¢
deseribe the proposal in gs semi fons a4y }x;..; 3

Sy FEFE T and KORLAL (2756 roggutred.
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surrpnding landowners at fesst 20 daye e nm hy
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I the publshed antiee, the County deseribed Toveaergy's
propasal 88 @ reguest fr a “UosdBional Use for fhe
development, comstrucion, Qperation amd
decompiissioning of 'Wikd Plaihs Wind Project” Whike
the published notices wicdrreetly wsed e nwue "\‘;zhi
Pladns Wind Projoet™ 1o desriby fne SREIEY'S reguest, ¢
nadios inchud ui & map covreatly fabeled “Argyle O M\
Wind Prgy ards A Croek Wind Progea®™

B g!-;‘t)xnis‘seni%y disg ?imt,d i nweh fargoy foat than ke
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The fiest matled notive fy the suvrounding landoeaers ﬂim
incorrently used the mm' i Plains Wind Prai
when deseribing Inenorgy’s roquest for a condivional u e
permit- Bat this noties *sixu inchuded the map labeles

“Argyle Cresk Wisd Frojest,” The County diseevered the
grror it the published seies aad ﬂzc certified letisrs
before the Planning Cmmm\\mn‘ s mionting. Althougly the
County did nor publish 8 congsted et w the
wevespaper, the Coumy msiled snother cortified fater ©
landownors with the correotesd project xme befe the

Planning Comndission’s mweeting
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The Kunsas Supreme Court in Stvechsmany addressed a
similar cthestion o the contexy of asvexsiion and
determvined Hhe oty substentially complied with notice
g‘ﬂwxnmx In Stweckemaan, propevly wwners disy mé
winaxation »v‘gumL the reselition proposing ang w.o\:‘z{'sn
coptained an inadequate description of ‘he land to be
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- Ty poasuning. e eout found that the mistaken
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Lileg the sody it Stweokemann, tho misidentified project
game did pot aflpa e community™s Opporanity
appear 3rad be heard bede the Plaaning Coramissinn dad
the Board, The nane “Wild Plafss Wind Projeet™ wtill
novified e citieons that Invendrgy proposed to build and
sperate & bl formy Thus, the notive g
purpose of wfbouiop the public of e applicant’s
roposed. use. And onog the County discoverest the emror,
it semt covrected notices o those st Hikebe fo be atnted
by the proposed ess-the swer m:m!im: hasdowners,

Additionafly, the public could detorming the sap of
Irvenorgy s pwpo\ui project fom the published natice
Thie notice included an acturate Tegal deseripuon of the
praject ated and & map of hé project’s booadaries, The

W Plsing Wind Profect™ was o previstinly approved
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The ponditional use perndl i v B the noticg
sduichonds ;,* the wingd prajed i RTINS w}wn desce thing
-mz, By s praposal. Accordiogly, the dietrict tou did
o;{ suling ihat the zuw’n doviglons wire s
wwvalid becanse the Ulounty: provi il draperfeet gotice,

o foumd that the roring changs snd sonditivaat ase
pernit are vald degpire Plawntil contendions and that
the distrivt voust oored by stoikdng these sonfag decistons,
w reverse the distriot vonrt™s got of Summany fudgment
oy Plainiifth and order the disy ot cowt to grant summuy
Judgment in faver of the Bawd,

Afftrmed by part, coversed v part, and cemanded with
direstions to grany suminwey judgresrd Ry the Board and
aphold the resolutions appreving the zoning change and
Brivenergy's condit mn.ai LS pra
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