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NATURE OF THE CASE 

The current appeal concerns the Conditional Use Permit ("CUP") issued to 

Defendant/ Appellee, Huber Sand, Inc. ("Huber Sand") and whether the processes and 

procedures utilized by Finney County in issuance of that CUP conform with Kansas law. 

The Defendant/Appellee, Board of County Commissioners of Finney County, 

Kansas ("County Commission") authorized the issuance of CUPs that conform with the 

Finney County, Kansas, Zoning Regulations ("Zoning Regulations") to its Board of Zoning 

Appeals ("BZA") in the within its adopted Zoning Regulations. The BZA was given 

restricted authority to decide on CUP applications. This restricted authority was restricted 

by the Zoning Regulations themselves, which were adopted by the Board of County 

Commissioners of Finney County, Kansas. 

This oversite and review was exercised by the BZA in determining Huber Sand's 

CUP application should be approved, after following the steps set forth in the Finney 

County Zoning Regulations. First, Huber Sand applied for the CUP through the 

Neighborhood and Development Services office which oversees the execution and 

enforcement of the County's Zoning Regulations. Next, the Neighborhood and 

Development Services' staff prepared a Staff Report for the June 16, 2021 BZA meeting 

that addressed Huber Sand's CUP Application. Prior to the BZA hearing, the BZA 

published notices of public hearings on the CUP. Finally, the BZA held two public hearings 

on the CUP. By a 2-1 vote, the BZA approved the CUP and issued the CUP to Huber in 

compliance with the Finney County Zoning Regulations. 

1 



Plaintiffs/ Appellants, American Warrior, Inc. ("AWi") and Brian F. Price ("Price") 

(collectively, "Plaintiffs"), filed the appealed case and this appeal against Board of County 

Commissioners of Finney County, Kansas and Huber Sand, Inc. (collectively, 

"Defendants") contending that because the decision on Huber Sand's CUP was made by 

the BZA and not the County Commission the CUP is invalid in that it failed to follow the 

two-part process and procedures in KS.A. § 12-757. The Plaintiffs/Appellants did not file 

any actions contesting the finding and approval of the CUP by the BZA on grounds it 

violated the Zoning Regulations or was invalid for any reason other than the failure to 

follow the two-part process and procedures in KS.A. § 12-757. AWi separately filed an 

additional claim against Huber Sand, Inc. concerning the superiority of lease interests on 

the land, but that claim has been voluntarily dismissed without prejudice pursuant to a 

stipulation and is this not a matter in this appeal. 

In the District Court, the Plaintiffs and the Defendants filed a stipulation of 

uncontroverted facts, cross motions for summary judgment and responses to said motions 

in the District Court case upon which this appeal is based. The Plaintiffs also filed a reply 

to Defendants' response to Plaintiffs' motion for summary judgement. Judge Wendel W. 

Wurst of the Finney County District Court of Kansas Twenty-fifth Judicial District issued 

a Memorandum Decision on the motions for summary judgment. This Memorandum 

Decision granted Defendants' motion and denied Plaintiffs' motion finding that the process 

and procedures utilized to approve Huber Sand's CUP was not in conflict with KS.A. § 12-

757, and Huber Sand's CUP was valid. Subsequently, the parties jointly submitted a 

stipulation to the dismissal of all remaining claims not adjudication in the motions for 
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summary judgment, thereby voluntarily dismissing AWi's claim against Huber sand 

concerning superiority of leases on the land. Plaintiffs then filed this joint appeal on the 

District Court's summary judgement rulings and Memorandum Decision on their joint 

claim against the Defendants. 

STATEMENT OF THE ISSUES 

Issue #1: Whether all of the processes and procedures ofK.S.A. § 12-757 

apply to; govern; and are mandatory for an approval of a CUP in Kansas when the 

governing body exercises power given to it by the Legislature to device its own 

system for the issuance of a CUP pursuant to K. S. A. § 12-755, and thus, are the 

Finney County Kansas processes and procedures for approval of CUPs valid and is 

Huber Sand's CUP valid. 

STATEMENT OF THE FACTS 

The County Commission adopted the Zoning Regulations on August 14, 1995 by 

Resolution 40-95 and last revised those regulations prior to this case on March 10, 2021. 

(R. II, 321 ). The following Zoning Regulations apply to this appeal: 

• "1.020 PURPOSE. These Regulations are intended to serve the following 
purposes: ... (C). To conserve good agricultural land and protect it from the 
intrusion of incompatible uses, but not to regulate or restrict the principal use 
of land for agriculture uses. Section l .020(C). (R., Ill, 6). 

• "1.020 PURPOSE. These Regulations are intended to serve the following 
purposes: . . . (I). To facilitate the adequate provisions of transportation, 
water, sewage, schools, parks, and other public improvements and services, 
and to carry out the goals and objectives as set forth in applicable laws of the 
State of Kansas and the Finny County, Kansas, Comprehensive Plan." 
Section 1.020(1). (R., Ill, 7). 
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• "l. 050 LICENSES TO CONFORM. All Departments, Officials, and Employees 
of Finney County which are vested with the duty or authority to issue permits 
and licenses shall conform to the provisions of these regulations and shall issue 
no permit or license for a use, building, or purpose where the same would be in 
conflict with the provisions contained herein." Section 1.050. (R., Ill, 7). 

• "1.080 PERMITS TO COMPLY WITH THE ZONING REGULATIONS. 
Permits shall not be granted for the construction or alteration of any building or 
structure, or for the moving of a building onto a lot or parcel of land, or for the 
change of the use in any land, building, or structure, if such construction, 
alteration, moving, or change in use would be a violation of any of the provisions 
of these regulations. No liquid waste service line, no water line, no electrical, 
gas, or telephone utilities shall be installed to serve such premises if such use 
will be in violation of the regulations contained herein." Section 1.080. (R., III, 
8). 

• "I. 110 CONDITIONAL USES. No use of a structure or land that is designed 
as a conditional use in any zoning district shall hereafter be established, and 
no existing conditional use shall hereafter be changed to another conditional 
use in such district unless a conditional use permit is secured in accordance 
with the provisions of Article 29 in this Zoning Regulation." Section 1.110. 
(R., Ill, 10). 

• "1.140 USE LIMITATIONS. No permitted or conditional use hereafter 
established, altered, modified, or enlarged shall be operated or designed so 
as to conflict with the use limitations for the zoning district in which such 
use is, or will be, located. No permitted or conditional use already established 
on the effective, date of this Zoning Regulation shall be altered, modified, or 
enlarged so as to conflict, or further conflict with, the use limitations for the 
zoning district in which such use is located." Section 1.140. (R., Ill, 11). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07 /20, Res.#20-25 10/03/20) For 
the purpose of this Zoning Regulation, words or terms not herein defined 
shall have their ordinary and customary meaning in relation to the context 
and certain terms or words used herein shall be interpreted or defined as 
follows: ... (6) .... Land used for agricultural purposes shall not include the 
following: ... (I). The operation of or maintenance of Open Pit Mining 
within Finney County unless specially authorized by Conditional Use 
Permit only after they have been reviewed and approved as required by 
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Article 29 and licensed by the State of Kansas." Section 2.030 (6)(1). (R., 
Ill, 15-16). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) 
(18). Board of Zoning Appeals - That board created herein which has the 
statutory authority to hear and determine appeals, exceptions and variances 
to these Regulations." Section 2.030(18) (R., III, 17). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) 
(36). Conditional Use - A use of any building, structure or parcel ofland that, 
by its nature, is perceived to require special care and attention in siting so as 
to assure compatibility with surrounding properties and uses. Conditional 
uses are allowed only after public notice, hearing and approval as prescribed 
in these Regulations and may have special conditions and safeguards 
attached to assure that the public interest is served." Section 2.030(36) (R., 
Ill, 19). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) 
(37). Conditional Use Permit - A written document of certification issued by 
the Zoning Administrator permitting the construction, alteration or 
establishment of a Conditional Use." Section 2.030(37). (R., Ill, 19). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) 
(60). Exception - An exception shall always mean the allowance of otherwise 
prohibited use within a given district, such use and conditions by which it 
may be permitted being clearly and specifically stated within this Zoning 
Regulation, and the allowance being granted by conditional use permit from 
the Board of Zoning Appeals." Section 2.030(60). (R., Ill, 21). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) 
(138). Planning Commission - The Holcomb-Garden City-Finney County 
Area Planning Commission." Section 2.030(138). (R., Ill, 29). 

• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) 
(183). Zone or District - A section of the zoning area for which uniform 
regulations governing the use, height, area, size and intensity of use of 
buildings, land and open space about buildings are herein established." 
Section 2.030(183). (R., Ill, 35). 
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• "2.030 DEFINITIONS. (Res.#22-2020 08/07/20, Res.#20-25 10/03/20) ... 
( 184). Zoning Administrator - The person or persons authorized and 
empowered by the Governing Body to administer the requirements of these 
Regulations." Section 2.030(184). (R., Ill, 35). 

• "4.010 PURPOSE AND INTENT. Agricultural(A). The purpose of this land 
use category is to provide for a full range of agricultural activities on land 
used for agricultural purposes, including processing and sale of agricultural 
products raised on the premises; and at the same time offer protection to land 
used for agricultural purposes from the depreciating effect of objectionable, 
hazardous, incompatible and unsightly uses. This land use category is also 
intended to protect watersheds and water supplies; to protect forest and 
scenic areas; to conserve fish and wildlife habitat; to promote forestry; and 
to prevent and/or discourage untimely scattering of suburban residential, 
rural residential, and/or more dense urban development." Section 4.010. (R, 
Ill, 40). 

• "4.030 CONDITIONAL USES. The following uses and structures may be 
permitted only after they have been reviewed and approved as required by 
Article 29. (Res.#22-202 08/07/20, Res. #25-2020 10/03/20) ... (6). State 
approved and sand and gravel quarries." Section 4.030(6). (R, Ill, 41). 

• "28.010 THE BOARD OF ZONING APPEALS ESTABLISHED. A Board of 
Zoning Appeals is hereby created by the Governing Body of the City as 
prescribed by law. Such Board of Zoning Appeals shall consist of three 
members all of whom shall be taxpayers and residents of the County of Finney 
County. They shall be appointed by the Governing Body. Not less than one or 
more than two members of the Board of Zoning Appeals shall be members of 
the Planning Commission. One member of said Board of Zoning Appeals shall 
be appointed to serve for a period of two years, one for a period of three years, 
and one for a period of four years. Each successor shall be appointed for four 
years. Vacancies shall be filled by appointment for the unexpired term only. 
Members of the Board of Zoning Appeals serve without compensation." 
Section 28.010. (R. Ill, 209). 

• "28.030 POWERS AND JURISDICTION. The Board of Zoning Appeals shall 
have the following powers and jurisdictions: ... (6) To hear and grant 
exceptions to the provisions of the zoning regulation in those instances where 
the Board of Zoning Appeals is specifically authorized to grant such exceptions 
and only under the terms of the zoning regulation. In no event shall exceptions 
to the provisions of the zoning regulation be granted where the use or exception 
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contemplated is not specifically listed as an exception in the zoning regulation. 
Further, under no conditions shall the Board of Zoning Appeals have the power 
to grant an exception when conditions of this exception, as established in the 
Zoning regulation by the Governing Body, are not found to be present." Section 
28.030(6). (R. III, 210). 

• "28.070 APPLICATIONS. Applications to the Board of Zoning Appeals shall 
be on forms furnished by the Neighborhood & Development Services 
Department of the City. All conditional use permits shall be valid for one (1) 
year from the date it was approved by the Board of Zoning Appeals; if project 
has not been substantially completed within one ( 1) year of approval, the 
conditional use permit shall expire." Section 28.070. (R. Ill, 212). 

• "28.080 JUDICIAL APPEAL. Any person or persons jointly or severally 
aggrieved by any decision of the Board of Zoning Appeals or of any officer, 
department, board or bureau of Finney County may bring an action in the 
District Court having jurisdiction in Finney County, to determine the 
reasonableness of any such order or determination. Provided, any action brought 
in the District Court shall be within thirty (30) days after the filing of the 
decision in the office of the Board of Zoning Appeals." Section 28.080. (R. III, 
212). 

• "29.040 EXCEPTIONS-PROCEDURE. The Board of Zoning Appeals may 
authorize, as an exception to the provisions of these zoning regulations, the 
establishment of those conditional uses that are expressly authorized to be 
permitted as a conditional use in a particular zoning district or in one or more 
zoning districts. No conditional use shall be authorized as an exception to these 
regulations unless the Board is specifically authorized, by these regulations, to 
grant such conditional use and unless such grant complies with all of the 
applicable provisions of these regulations. 

The purpose of the conditional use permit is to allow proper integration of uses 
into the community which may only be suitable in specific locations, and may 
have potentially detrimental characteristics if not properly designed, located, 
and conditioned. A conditional use permit may be granted only for uses listed 
as conditional uses in respective zones, and for such other uses as are set forth 
in various provisions of this Title. 

The following requirements and procedures shall apply in the issuance of a 
conditional use permit: (A) Application for a conditional use permit must be 
filed with the Secretary of the Board of Zoning Appeals in the office of the 
Planning and Community Development Department at least twenty-eight (28) 
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days prior to the date of the Zoning Board of Appeals meeting. Application 
forms are available at the Community Development Department. The 
application shall contain the following information: 

(1) Plots, plans, or drawings, drawn to scale, as may be required to 
clearly show how a conditional use will occupy a site and/or 
buildings; and what the effect of said conditional use will be upon 
adjacent properties. 

(2) Legal dimension of the tract to be used. 

(3) Location of all proposed improvements, including curb-cut 
access, off-street parking, and other such facilities as the 
applicant proposed to install. 

( 4) Grade elevations. 

(5) Building setback from all property lines. 

( 6) Such perspective drawings, of the proposed improvements, in 
such detail as the Board may require to clearly show the finished 
appearance of the improvements proposed. 

(7) Location and type of planting, screening, or walls. 

(8) Such other items as the Board shall deem reasonably necessary to 
properly process the application." 

Section 29.040. (R. Ill, 214-215). 

• "29.050 CONSIDERATION OF A CONDITIONAL USE. In considering an 
application for a conditional use permit hereunder, the Board of Appeals shall 
give consideration to the Comprehensive Zoning Plan of the County, the health, 
safety, morals, comfort, and general welfare of the inhabitants of the County, 
including but not limited to the following factors: (A) The stability and integrity 
of the various zoning districts to include: 

(1) Conservation of property values. 

(2) Protection against fire and casualties. 

(3) Observation of general police regulations. 

(4) Prevention of traffic congestion. 
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(5) Promotion of traffic safety and the orderly parking of motor 
vehicles. 

(6) Promotion of the safety of individuals and property. 

(7) Provision for adequate light and air. 

(8) Prevention of over-crowding and excessive intensity of land 
uses. 

(9) Provision for public utilities and schools. 

(10) Invasion by inappropriate uses. 

(11) Value, type, and character of existing or authorized 
improvements and land uses. 

(12) Encouragement of improvements and land uses in keeping 
with overall planning. 

(13) Provisions for orderly and proper urban renewal, development, 
and growth. 

(B) The Board of Appeals shall impose such restrictions, terms, time limitations, 
landscaping, and other appropriate safeguards to protect adjoining property." 
Section 29.050. (R. III, 215-216). 

A WI has owned an oil and gas lease, which is dated November 1, 1979 and 

recorded on February 26, 1980, on a tract of land that is approximately 177 acres ("the 

Tract") since March 1, 2017. (R. II, 321). The Tract is located directly southeast of the 

city of Pierceville, between Highway 50 to the north and the Arkansas River to the south, 

and between the town of Pierceville and South Pierceville Road to the west and the Finney 

County /Gray County line to the east. (R. II, 3 21). A WI operates one active gas well on 

the Tract, which has been producing since 2001. (R. II, 322). Huber purchased the surface 

of the Tract in approximately December 2020. (R. II, 322). Price has owned the property 

approximately one mile southwest of the Tract since 2011. (R. I, 4). 
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On or about May 12, 2021, Huber applied for a Conditional Use Permit ("CUP 

Application") to the BZA, seeking approval from the BZA to operate a sand and gravel 

quarry on the Tract as an approved conditional use. (R. II, 322). 10. The BZA 

published notice of Huber's CUP Application in the Garden City Telegram on or about 

May 27, 2021, stating that the CUP Application would be heard at a public meeting of the 

BZA on June 16, 2021. (R. II, 322). The Neighborhood and Development Services 

("NDS") is a joint city and county department serving Garden City, Finney County, and 

Holcomb, with staff made up of public employees appointed by the City of Garden City. 

(R. II, 322). NDS' staff prepared a Staff Report for the June 16, 2021, BZA meeting that 

addressed Huber's CUP Application. (R. II, 323). At the June 16, 2021, BZA meeting, 

after Huber's CUP Application was introduced, public comment was provided, and 

additional discussion took place amongst BZA members, the BZA voted to table Huber's 

CUP Application until the next BZA meeting. (R. II, 323). 

NDS' staff prepared a Staff Report for the July 21, 2021 BZA meeting that 

addressed Huber's CUP Application. (R. II, 323). At the July 21, 2021 BZA meeting, 

following public comment and discussion amongst BZA members about Huber's CUP 

Application, BZA Vice Chairman Leonard Hitz made a motion to approve Huber's CUP 

Application with the following conditions: "exempt fifteen to twenty acres on the northwest 

corner from the conditional use permit, maintain the Huber road to keep dust to a minimal 

(sic), keep equipment at the southeast corner of the property, maintain a one-hundred fifty 

foot mining setback from the west property line, install a permanent six-foot fence with 

barbed wire on the top along the property line with planted trees." (R. II, 323-324). At 



this meeting, BZA Chairman Butch Leiker seconded the motion by BZA Vice Chairman 

Leonard Hitz and Huber's CUP Application was approved by the BZA by a 2 to 1 vote, 

with BZA member Vicki Germann as the only vote in opposition to the CUP Application. 

(R. II, 324). 

The BZA issued the CUP to Huber following the July 21, 2021, BZA meeting, 

concluding the conditional use permit process on Huber's CUP Application. (R. II, 324). 

The BZA is not an elected body, but instead its members are appointed by the County 

Commission. (R. II, 324). To date, Huber's CUP application has never been presented to, 

evaluated by, or voted upon by the Finney County Planning Commission or the County 

Commission. (R. II, 324). 

Plaintiffs appealed the CUP by filing this lawsuit in Finney County District Court 

on August 20, 2021 and jointly asserting a claim that the CUP was invalid, void, and 

unenforceable because Finney County failed to follow the two-part process and procedure 

in KS.A. § 12-757 and Kansas case law interpreting and apply the statute. (R. I, 4). The 

parties submitted a stipulated set of uncontroverted facts and competing motions for 

summary judgment. (R.1, 148,190; R. 11., 192,266,269,282,302,314). On February 8, 

2022, the District Court issued its Memorandum Decision, granting summary judgment in 

favor of Defendants and against Plaintiffs and finding that the processes and procedures 

used by Finney County for Huber Sand's CUP complied with Kansas law and the rules of 

statutory construction and relevant case law do not support Plaintiff's position that the 

zoning regulations adopted by the Board for processing applications for CUPs conflict with 
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KS.A. § 12-757. (R. II, 350). On February 16, 2022, the parties filed a joint order 

dismissing with prejudice all remaining claims of the Plaintiffs that were not decided in 

Memorandum Decision. (R. II, 353). Plaintiffs then filed this appeal of the District Court's 

summary judgment rulings on their joint claim. (R. 11., 356). 

ARUGUMENT AND AUTHORITIES 

I. The Processes and Procedures in K.S.A. § 12-757 DO NOT Apply to and 
Govern Applications for a CUP in Kansas and Are NOT Mandatory. 

Standard of Review 

This issue is addressed at R. II, 319-350 in the record on appeal. As a matter of 

statutory interpretation, this issue is a question of law that is subject to de nova review. 

Nauheim v. City a/Topeka, 309 Kan. 145, Syl. ,r 1,432 P.3d 647, 648 (2019). The Kansas 

Supreme Court recently held that 11 [i ]ssues of statutory interpretation present questions of 

law to which we apply an unlimited standard of review. This means we give no deference 

to the district court's ... interpretation of the statute. 11 Jarvis v. Dep't of Revenue, 312 Kan. 

156, 159,473 P.3d 869, 873 (2020). 

Analysis 

No portions of KS.A.§ 12-757, including but not limited to subsections, (a), (b), 

and ( d), require the two-part process and procedure to be applied in evaluating, voting 

upon, and issuing a CUP. 
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A plain reading of K S.A. § 12-757(a) shows that K S.A. § 12-757 applies to 

supplementing, changing or revising the boundaries or regulations contained in the zoning 

regulations by amendment: 

"(a) The governing body, from time to time, may supplement, change or 
generally revise the boundaries or regulations contained in zoning 
regulations by amendment. A proposal for such amendment may be 
initiated by the governing body or the planning commission. If such 
proposed amendment is not a general revision of the existing regulations 
and affects specific property, the amendment may be initiated by 
application of the owner of property affected. Any such amendment, if in 
accordance with the land use plan or the land use element of a 
comprehensive plan, shall be presumed to be reasonable. The governing 
body shall establish in its zoning regulations the matters to be considered 
when approving or disapproving a rezoning requests. The governing body 
may establish reasonable fees to be paid in advance by the owner of any 
property at the time of making application for a zoning amendment." 

KS.A. § 12-757 (a) (bold added for emphasis). 

Additionally, a plain reading of KS.A.§ 12-757 (b) shows it applies to the zoning 

amendments outlined in KS.A. § 12-757 (a): 

"(b) All such proposed amendments first shall be submitted to the 
planning commission for recommendation. The planning commission shall 
hold a public hearing thereon, shall cause an accurate written summary to be 
made of the proceedings, and shall give notice in like manner as that required 
for recommendations on the original proposed zoning regulations provided 
in KS.A. 12-756, and amendments thereto. Such notice shall fix the time 
and place for such hearing and contain a statement regarding the proposed 
changes in regulations or restrictions or in the boundary or classification of 
any zone or district. If such proposed amendment is not a general revision 
of the existing regulations and affects specific property, the property shall 
be designated by legal description or a general description sufficient to 
identify the property under consideration. In addition to such publication 
notice, written notice of such proposed amendment shall be mailed at least 
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20 days before the hearing to all owners of record of real property within the 
area to be altered and to all owners of record of real property located within 
at least 200 feet of the area proposed to be altered for regulations of a city 
and to all owners ofrecord of real property located within at least 1,000 feet 
of the area proposed to be altered for regulations of a county. If a city 
proposes a zoning amendment to property located adjacent to or outside the 
city's limits, the area of notification of the city's action shall be extended to 
at least 1,000 feet in the unincorporated area. Notice of a county's action 
shall extend 200 feet in those areas where the notification area extends 
within the corporate limits of a city. All notices shall include a statement that 
a complete legal description is available for public inspection and shall 
indicate where such information is available. When the notice has been 
properly addressed and deposited in the mail, failure of a party to receive 
such notice shall not invalidate any subsequent action taken by the planning 
commission or the governing body. Such notice is sufficient to permit the 
planning commission to recommend amendments to zoning regulations 
which affect only a portion of the land described in the notice or which give 
all or any part of the land described a zoning classification of lesser change 
than that set forth in the notice. A recommendation of a zoning classification 
of lesser change than that set forth in the notice shall not be valid without 
republication and, where necessary, remailing, unless the planning 
commission has previously established a table or publication available to the 
public which designates what zoning classifications are lesser changes 
authorized within the published zoning classifications. At any public hearing 
held to consider a proposed rezoning, an opportunity shall be granted to 
interested parties to be heard." 

KS.A.§ 12-757(6) (bold added for emphasis). 

Furthermore, a plain reading of KS.A. § 12-757(d) show that it applies to 

consideration and adoption of amendments to zoning regulations: 

"( d) Except as provided in subsection (g) and unless otherwise provided by 
this act, the procedure for the consideration and adoption of any such 
proposed amendment shall be in the same manner as that required for the 
consideration and adoption of the original zoning regulations. A majority of 
the members of the planning commission present and voting at the hearing 
shall be required to recommend approval or denial of the amendment to the 
governing body. If the planning commission fails to make a recommendation 
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on a rezoning request, the planning commission shall be deemed to have 
made a recommendation of disapproval. When the planning commission 
submits a recommendation of approval or disapproval of such amendment 
and the reasons therefor, the governing body may: (1) Adopt such 
recommendation by ordinance in a city or by resolution in a county; (2) 
override the planning commission's recommendation by a 2/3 majority vote 
of the membership of the governing body; or (3) return such 
recommendation to the planning commission with a statement specifying the 
basis for the governing body's failure to approve or disapprove. If the 
governing body returns the planning commission's recommendation, the 
planning commission, after considering the same, may resubmit its original 
recommendation giving the reasons therefor or submit new and amended 
recommendation. Upon the receipt of such recommendation, the governing 
body, by a simple majority thereof, may adopt or may revise or amend and 
adopt such recommendation by the respective ordinance or resolution, or it 
need take no further action thereon. If the planning commission fails to 
deliver its recommendation to the governing body following the planning 
commission's next regular meeting after receipt of the governing body's 
report, the governing body shall consider such course of inaction on the part 
of the planning commission as a resubmission of the original 
recommendation and proceed accordingly. The proposed rezoning shall 
become effective upon publication of the respective adopting ordinance or 
resolution." 

KS.A.§ 12-757 (d) (bold added for emphasis). 

K.S.A. § 12-74l(a) provides: 

"This act is enabling legislation for the enactment of planning and zoning 
laws and regulations by cities and counties for the protection of the public 
health, safety, and welfare, and is not intended to prevent the enactment or 
enforcement of additional laws and regulations on the same subject which 
are not in conflict with the provisions of this act." 

K.S.A. § 12-74l(a). 

K. S. A. § 12-755 provides: 

" ... (a) The governing body may adopt zoning regulations which 
may include, but not be limited to, provisions which: 

(1) Provide for planned unit developments; 

(2) permit the transfer of development rights; 
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(3) preserve structures and districts listed on the local, state or national 
historic register; 

( 4) control the aesthetics of redevelopment or new development; 

(5) provide for the issuance of special use or conditional use 
permits; and 

(6) establish overlay zones. 

(b) The provisions of this section shall become effective on and after 
January 1, 1992." 

K.S.A. § 12-755 (bold added for emphasis). 

KS.A. § 12-759 authorizes the establishment of, delineates the powers which may 

be exercised by, and outlines procedures for hearings conducted by a board of zoning 

appeals. With regard to matters over which it presides the statute states: 

( c) The board of zoning appeals shall administer the details of appeals from 
or other matters referred to it regarding the application of the zoning 
ordinance or resolution as hereinafter provided. The board shall fix a 
reasonable time for the hearing of an appeal or any other matter referred to 
it. Notice of the time, place and subject of such hearing shall be published 
once in the official city newspaper in the case of a city and in the official 
county newspaper in the case of a county at least 20 days prior to the date 
fixed for hearing. A copy of the notice shall be mailed to each party to the 
appeal and to the appropriate planning commission. 

KS.A.§ 12-759(c). 

The District Court correctly applied the rules of statutory construction and relevant case 

law to makes its decision and concluded that KS.A. § 12-757 does not apply to Huber 

Sand's CUP application and that the zoning regulations adopted by the County 

Commission for the processing and decision on CUP applications does not conflict with 

KS.A. § 12-757. As explained below, the District Court's conclusions are the correct 

conclusion as there is no binding precedent that actually holds that KS.A. § 12-757 applies 
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to the consideration of and decision on CUP applications. This Court was presented with 

the same process used by the BZA in the case at hand and took no action to indicate to 

invalidate that process. The District Court made no error in its decision. 

A Nine Kansas Cases Mention the Application of K.S.A. § 12-757 to 
the consideration and approval of a CUP or SUP or Ignore the Precise 
Method Used by the BZA in this Case to approve Huber Sand's CUP. 

A review of the case law and unpublished opinions establishes that no court 

has ever determined that a County Commission cannot establish a process for 

reviewing Conditional Use Permits. 

The Kansas Supreme Court first analyzed a Special Use Permit ("SUP") and 

mentions KS.A. § 12-757 in Water Dist No. 1 of Johnson Cry. v. Ciry Council of Ciry 

of Kansas Ciry, 255 Kan. 183, 186, 871 P.2d 1256, 1259 (1994). In that case the Court 

noted in its recitation of the Facts that, "A five-to-two vote was required to deny the permit 

because the Planning Commission had recommended that the permit be approved. KS.A. 

12-757(c)." Id., 255 Kan. at 186, 871 P.2d at 1259. Context is needed to fully follow the 

Supreme Court's finding. The City Council of Kansas City had a system set up whereby 

the City itself and not a BZA or the Planning Commission made the ultimate decision on 

the SUP application. This context distinguishes its finding from the central issue of this 

case: whether a governing body can enact zoning regulations delegating authority to decide 

a CUP to a BZA, when limited by the Zoning Regulations themselves, which require public 

hearing. The Court in that case was not presented with this question because the City 

Council of Kansas City never delegated their authority and the Council itself made the 
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decision on the SUP after a recommendation from the Planning Commission. This is the 

procedure envisioned by KS.A. § 12-757. In the present case the County Commission 

enacted Zoning Regulations that gave the authority to process and approve CUPs to the 

BZA, limited by the Zoning Regulations themselves and providing for public notice and 

public hearing on the consideration of a CUP application. This case has no bearing on the 

present matter. 

The next case of relevance was decided by the Kanas Appellate Court. That case is 

MS. W., Inc. v. Bd of Zoning Appeals of Marion C(Y., 29 Kan. App. 2d 139, 24 P.3d 175 

(2001 ). This case in more instructive than any cases presented by the Appellants. In that 

case, the decision to be analyzed by the Court was a decision on a CUP made by Marion 

City's Board of Zoning Appeals. MSW, 29 Kan. App. 2d at 143, 24 P.3d at 180. In this 

case MSW argued that 

"the procedures for the adoption of CUPs as set forth in the zoning regulations 
were not followed, namely that Grosse never applied for the CUP, the County 
never specifically voted on or adopted the CUP, there was never a development 
plan prepared, and a written document was never issued" 

Id., 29 Kan. App. 2d at 147-48, 24 P.3d at 182-83. The Court then stated, 

"The zoning regulations have procedures and requirements for obtaining a CUP. 
Pursuant to the zoning regulations, the only way property can be used as a 
landfill in Marion County is by a CUP. Pursuant to Regulation§ 21-103, a CUP 
can be granted for: Solid waste disposal area, construction/demolition landfills, 
industrial landfills, or other solid waste processing facility or scrap 
material recycling and processing facility. The zoning regulations set forth the 
following procedures to obtain a CUP: ... " 
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Id., (internal quotation marks omitted). This Court made no finding invalidating the 

procedure used by Marion City to process and decide CUPs nor any findings stating that 

the process to decide a CUP must conform with KS.A. § 12-757. See MS. W, Inc. v. Ed. 

a/Zoning Appeals a/Marion Cty., 29 Kan. App. 2d 139, 24 P.3d 175 (2001). The procedure 

and process used in MS. W is analogous to, if not exactly the same as, the processes and 

procedure utilized by BZA in the present matter to review and approve the CUP. 

Two years after MS. W, the Kansas Supreme Court decided the annexation case of 

Crumbaker v. Hunt Midwest Min., Inc., 275 Kan. 872, 69 P.3d 601 (2003). In this case 

a quarry asked the city for annexation prior to the expiration of its CUP with the county. 

Id., 275 Kan. at 874, 69 P.3d at 604. Neighboring property owners argued that the 

Annexation Agreement between the city and the quarry was a CUP that changed the land 

use and thus was in violation of Kansas Law. Id., 275 Kan. at 877, 69 P.3d at 606. The 

Court agreed with the neighboring land owners, stating: 

"As a result, we have long held that the power of a city government to 
change the zoning of property-which includes issuing special use 
permits-can only be exercised in conformity with the statute which 
authorizes the zoning. Ford v. City of Hutchinson, 140 Kan. 307, 311, 37 
P.2d 39 (1934). In the instant case, some landowners did not receive proper 
notice of the proposed action as required by KS.A. 12-757(6)." 

Id., 275 Kan. at 886, 69 P.3d at 611 (bold added for emphasis). The issue with this holding 

is it is not support by any analysis that would conclude that when issuing a SUP the process 

must follow KS.A. § 12-757 nor does the case it cites to even speaks of CUPs or SUPs at 

all. See Ford v. City of Hutchinson, 140 Kan. 307, 37 P.2d 39 (1934). Ford is not a CUP 

case. In Ford, "the city government amended the zoning ordinance so as to change the site 
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(parts of two town lots) from a B residence district to a commercial zone." Id., 140 Kan. 

307, 37 P.2d at 39. The Court in Ford held: "that proposed changes in the zoning 

districts could not be made by the governing officials of a city merely to gratify the 

behests of the solicitous and the influential." Id., 140 Kan. 307, 37 P.2d at 40 (bold added 

for emphasis). Ford is a rezoning case and or a zoning reclassification case. Ford cited 

Armourdale State Bank v. Kansas City, 131 Kan. 419, 292 P. 745 (1930), which was not 

a CUP case, but rather "was an action to enjoin the city government of Kansas City from 

enforcing an amendment to its general zoning ordinance which would have the effect 

of changing the classification of some town lots of plaintiff from one for light 

industrial purposes to another for residential purposes." Id., 131 Kan. at 419, 292 P. 

at 745 (bold added for emphasis). 

The issuance of a conditional use permit does not involve the rezoning of a 

property; it does not involve amendment of zoning regulations; it does not involve 

change in zoning boundaries; and it does not involve the amendment of or change 

to the zoning classification of a parcel. A conditional use permit allows a parcel 

to be conditionally used for a specific purpose ( otherwise excluded in the zoning 

classification in which the parcel is located) because such use is specifically 

permitted by existing zoning regulations if granted in accordance with those 

regulations. The zoning classification of the parcel is not changed by a conditional 

use permit; the special permit simply allows the property within the zoning 

classification to be used for an otherwise excluded purpose. 
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Therefore, cases holding that K.S.A. 12-757 applies to zoning amendments, 

to changes in zoning classifications, to rezoning of property, or to changes in zoning 

ordinances does not support the conclusion that K.S.A 12-757 applies to requests 

for conditional use permits. 

Furthermore, this holding in Cntmbaker actually only holds that in that case notice 

to landowners was not given for the proposed action, annexation. This case was not a SUP 

or CUP approval case. No CUP nor SUP was applied for nor processed and approved. The 

present appeal involves a CUP where neighboring landowners were given notice via public 

notice and public hearings were held. (R. II, 322-323). This appeal is not a case where the 

County Commission was changing the zoning of property nor changing land use as was 

the case in Cntmbaker. The Cntmbaker Court incorrectly and without analysis erroneously 

equated a governing body changing the zoning of property to that of the issuance of a SUP. 

If this were in fact what the legislature intended then why were SUP and CUPs not 

discussed along with changes to zoning in KS.A. § 12-757 but instead only legislated in 

KS.A. § 12-755, which gave governing bodies the authority to enact zoning regulations 

to" ... provide for the issuance of special use or conditional use permits; ... " KS.A. 

§ 12-755. There is no case law foundation for concluding Cntmbaker found KS.A. § 12-

757 applies to conditional use and special use permits. The supporting precedent is 

nonexistent, and contradicted by KS.A. § 12-755. Cntmbaker further cites Carson v. 

McDowell, 203 Kan. 40, 43-44, 452 P.2d 828, 830 (1969) and Ford, as the Kansas courts, 

which have decided KS.A. § 12-757 applies to conditional use permits. The problem is 

that neither Carson nor Ford were conditional use permit cases. Carson was not a CUP 
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case. It involved a petition to change the zoning classification of a property from 'C' single 

family District to 'E-1' office & professional District. Id. Carson is a zoning 

reclassification case. 

The most logical reading the Crumbaker 's holding is that when a SUP changes the 

zoning of a property, the governing body must follow KS.A. § 12-757. The CUP issued 

to Huber Sand did not change the zoning and, in fact, conforms to the Zoning Regulations. 

After Crumbaker, the Kansas Appellate Court ruled on the case Blessant v. 

Crawford Cry. Bd. of Cry. Comm'rs, No. 89,916, 81 P.3d 461, (Kan. Ct. App. Dec. 24, 

2003) (unpublished opinion). That case is unpersuasive. That Court stated in its 

recitation of the facts that 

"Following a public hearing on November 9, 2001, the Crawford County 
Planning and Zoning Board recommended approval of the permit request 
by a 6-0 vote. Although the Board voted 2-1 to follow the 
recommendation, this was insufficient to award the permit based on 
KS.A. 12-757(±). This statute required at least 3/4 approval (here a 
unanimous vote) by all the Board members when sufficient protest 
petitions have been filed. Here, four parties filed petitions in opposition to 
the issuance of the permit, triggering the requirements of KS.A. 12-
757(±)." 

Id., at * 1. Again, context distinguishes the facts in that manner from the present case. 

Crawford City Board of City Commissioners had established a procedure whereby the 

Board of City Commissioners, not a BZA or a Planning Commission, made the ultimate 

decision on a CUP application. This context is important as that Court was not making any 

finding on the central issue of this case: whether a governing body can enact zoning 

regulations dictating that the power to decide a CUP is with the BZA limited by the Zoning 
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Regulations themselves and requiring public notice and public hearing. The Court in that 

case was not presented with this question because it is evident from the facts in the case 

that the Crawford City Board of City Commissioners had a CUP consideration procedure 

whereby the Crawford City Board of City Commissioners itself made the decision on the 

CUP after a recommendation from the Crawford County Planning and Zoning Board. This 

procedure is governed by KS.A. § 12-757 and the Commission must follow the statute. In 

the present case the County Commission enacted Zoning Regulations granting the power 

to process and approve CUPs to the BZA, limited by the Zoning Regulations themselves 

and providing for public notice and public hearing on the consideration of a CUP 

application. This delegation is authorized pursuant to KS.A 12-755. 

Five years after Blessant, the Kansas Supreme Court decided Manly v. City of 

Shawnee, 287 Kan. 63, 194 P.3d 1 (2008). In Manly, the Supreme Court stated that 

KS.A. § 12-757(d) was "[t]he controlling statutory provision" in evaluating a question 

about authority to grant a special use permit." Id., 287 Kan. at 67, 194 P.3d at 6. While the 

Court did hold that KS.A. 12-757(d) was the "controlling statutory provision", it was not 

"controlling" on the issue of whether KS.A. 12-757 must be followed in dealing with CUP 

or special permit applications. Rather, theManly Court held that KS.A. 12-757(d) was the 

controlling statutory provision on "the core question" in that case which was (under the 

circumstances presented in Manly) "whether the City had the authority to grant the special 

use permit with a simple majority vote". Id., 287 Kan. at 67, 194 P.3d at 6. Manly does 

not address the issue of whether KS.A. § 12-757 prohibits a governing body from granting 

authority to a BZA limited by the Zoning Regulations themselves to determine CUP 
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applications. Manly does not stand for the proposition that Kansas Law requires that KS.A. 

§ 12-757 must be followed in the processing and decision on CUP applications. Language 

to that extent cannot be found anywhere in the Manly opinion and Manly is silent on the 

issue of KS.A. 12-757 applicability to conditional use and special use permits. Nowhere 

in the opinion is it explicitly stated that the SUP was allowed under the zoning regulations 

in existence. Rather, it appears that the SUP in Manly violated the zoning regulations in 

place. 

After Manly, the Kansas Supreme Court decided Zimmerman v. Bd. of Cry. 

Comm'rs, 289 Kan. 926,218 P.3d 400 (2009). Zimmerman was not a CUP decision. That 

case involved a proposed zoning amendment. Id., 289 Kan. at 930-934, 218 P.3d 405-407 

"K.S.A. 12-757(d) outlines the procedure to be followed when amending a zoning 

regulation. A planning commission must first recommend approval or denial of a 

rezoning request" Id., 289 Kan. at 939, 218 P.3d at 410 (2009). Nowhere in the 

Zimmerman opinion does the Court say K.S.A. § 12 -757 applies to conditional use 

permits. Any reliance on Zimmerman to support that proposition is misplaced. 

Years after Zimmerman, this Court decided Rural Water Dist. #2 v. Miami 

Cty. Bd. of Cty. Comm'rs, No. 105,632, 268 P.3d 12 (Kan. Ct. App. Jan. 27, 2012) 

(unpublished opinion) Rural Water District #2 involved an appeal from a county 

commission denial of a CUP for a water storage tank. Id., at * 1. The case involved 

a landowner protest petition under K.S.A. § 12-757(f). Id. Though there is dictum 

in the unpublished opinion which seems to equate a CUP with a zoning amendment, 
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Rural Water District# 2 did not address the question of whether K.S.A. § 12-757 

precluded a governing body from adopting zoning regulations providing for CUP 

permits to be issued by a BZA. The Rural Water District #2 court did not have that 

question before it because the case involved a CUP procedure where the governing 

body made the ultimate decision on the CUP. Id. Rather, Rural Water District #2 

addressed the issues of whether a landowner protest petition pursuant to K.S.A.§ 

12-757(f)(l) requiring 3/4 of all the members of the governing body to approve the 

CUP and whether the commissioner vote siding with the protesting landowners was 

reasonable. In the present appeal, we do not have the same situation. The County 

Commission did not make the decision on Huber Sand's CUP and no changes to the 

zoning of property were consider nor made by the BZA. 

Following Rural Water Dist. #2, this Court decided the notice case of Vickers 

v. Franklin Cry. Bd. of Commissioners, No. 118,649,444 P.3d 380 (Kan. Ct. App. July 

19, 2019) (unpublished opinion). Vickers simply stands for the proposition that 

procedural fairness precludes a governing board from adopting a procedure for 

consideration of CUPs which does not provide for notice to surrounding landowners 

and an opportunity for a public hearing. See Id. The stipulated facts in this case 

establish that Finney County provided adequate notice and an opportunity for the 

public to be heard that were lacking in Vickers. (R. I, 149). The Vickers Court's 

statutory analysis, stated: 

"A municipality has no inherent power to enact zoning laws. Instead, a 
municipality's zoning power is derived solely from the authority granted 

25 



to the municipality by Kansas zoning statutes. Crumbaker v. Hunt 
Midwest Mining, Inc., 275 Kan. 872, 884, 69 P.3d 601 (2003). In addition 
to the zoning statutes in KS.A. 12-741 et seq., municipalities may enact 
and enforce additional zoning regulations which do not conflict with those 
statutes. KS.A. 12-74l(a). Our Supreme Court has "long held that the 
power of a city government to change the zoning of property-which 
includes issuing special use permits-can only be exercised in conformity 
with the statute which authorizes the zoning. 275 Kan. at 886. 

Under KS.A. 12-755(a), a county's governing body may adopt zonmg 
regulations that provide for issuing special use permits. But KS.A. 12-757 
demands certain notice and hearing requirements for amending zoning 
regulations. Importantly, although KS.A. 12-757 does not explicitly 
mention special use permits, our Supreme Court has consistently found the 
procedures in KS.A. 12-757 apply to special use permits. Manly v. City of 
Shawnee, 287 Kan. 63, 67, 194 P.3d 1 (2008); Crumbaker, 275 Kan. at 886." 

Vickers v. Franklin Cty. Ed. of Commissioners, No. 118,649, 444 P.3d 380 at *4. 

There are several distinguishing features in this matter. Firstly, it is uncertain 

whether or not the zoning regulations adopted by Franklin County requires review by 

the Commission. Secondly, the statement that the procedures of KS.A§ 12-757 may be 

a reference to the notice requirements alone. Such a reading would allow KS.A §12-

755 to still have meaning. Otherwise, the interpretation by Appellants creates a statutory 

contradiction unnecessarily. In the present case, landowners were given notice 

regarding the application and review of the CUP and were given the opportunity to speak 

prior to the decision of the BZA. The Conditional Use Permit was applied for pursuant 

to the land being zoned Agricultural which allows for a sand quarry with the issuance of 

a Conditional Use Permit. No zoning changes occurred, and all real estate zoned as 

agricultural has the ability to apply for such a Conditional Use Permit. 
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As discussed above, the Vickers Court's statements based upon Manly and 

Crumbaker fails to address the nuanced situation in the present case where the 

Board of County Commissioner have explicitly stated that the Conditional Use is 

allowable in certain zoning areas. To rely on these cases to state positively that 

SUPs or CUPs must utilize all the procedures in KS.A. § 12-757 fails to recognize the 

present case where the CUP and SUP are specifically listed in the zoning regulations 

adopted by the County Commissioners. Due to the misplaced reliance on Manly and 

Crumbaker, discussed above, the Vickers decision cannot stand for the proposition 

that the processes and procedures utilized by the County Commission and the BZA 

to consider and approve Huber Sand's CUP is invalid and the CUP application 

procedures contained in the Zoning Regulations violate Kansas state law and are 

invalid. 

Furthermore, Vickers is an unpublished decision. Unpublished opinions "are 

not binding precedents, except under the doctrines of law of the case, res judicata, 

and collateral estoppel .... and are not favored for citation ... " Riverside Drainage 

Dist. of Sedgwick County v. Hunt, 33 Kan.App.2d 225, 23199 P.3d 1135, 1140, 

(Kan.App.,2004); Supreme Court Rule 7.04. 

Following Vickers, the Kansas Court of Appeals decided Ternes v. Bd. of Cty. 

Commissioners of Sumner Cty., No. 119,073, 464 P.3d 395 (Kan. Ct. App. June 12, 

2020) (unpublished opinion), review denied (Nov. 24, 2020). Ternes is readily 

distinguishable from the case at hand. Unlike the Zoning Regulations which delegates 
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authority for determination of conditional use applications to the Board of Zoning 

Appeals in the present case, the Sumner County regulations in Ternes required CUP 

applications be "submitted, reviewed, and approved by the Planning Commission and 

Governing Body ... " Id. At *3. Ternes involved both an application for change of a 

parcel's zoning classification from Rural to Agricultural/Commercial and an 

application for a CUP for a wind farm, which Sumner County regulations permitted 

in an Agricultural/Commercial district. Id. at * 1. The holding in Ternes was that the 

Sumner County Commission had the authority to approve the zoning change and CUP 

application over the Planning Commission's recommendation for rejection and that 

the Commission's approval was reasonable. Id. at *8-15. The Ternes Court held: 

"K.S.A. 2019 Supp. 12-757(6) provides that proposed zoning 
amendments must be "submitted to the planning commission for 
recommendation." The planning commission must hold a public 
hearing on proposed zoning amendments and create a written summary 
of the proceedings. K.S.A. 2019 Supp. 12-757(6 ). After receiving the 
planning commission's recommendation, the county's governing body 
may approve the zoning amendment regardless of the planning 
commission's recommendation. The governing body may adopt the 
recommendation by resolution, override the planning commission;s 
recommendation by a two-thirds majority vote, or return the 
recommendation to the planning commission. KS.A. 20!9 SuQp. 12--
757{dl." 

Id. at *7. The discussion above will demonstrate the errors the Ternes Court made 

in its analysis of Manly, Rural Water Dist. #2, and Zimmerman. These cases do not 

stand for the proposition that the requirements K.S.A. § 12-757 apply to the issuance 

of CUPs nor SUPs. See Id. at *7-8 and the above analysis of these cases. 
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B. There is no binding precedent on this Court to follow to decide the 
question in this Case: Whether all of the processes and procedures 
of K.S.A. § 12-757 apply to; govern; and are mandatory for an 
approval of a CUP in Kansas when the governing body exercises 
power given to it by the Legislature to device its own system for the 
issuance of a CUP pursuant to K. S. A. § 12-755, and thus, are the 
Finney County Kansas processes and procedures for approval of 
CUPs valid and is Huber Sand's CUP valid. 

The District Court applied the rules of statutory construction and relevant case 

law to decide the question this Case in its Memorandum Decision. It analyzed, 

interpreted and constructed KS.A. § 12-741, KS.A. § 12-755, K.S.A. § 12-757, and 

KS.A.§ 12-759. (See R. II, 337-350). The District Court concluded that (1) KS.A.§ 

12-755 allows counties to adopt zoning regulations for the issuance of CUPs or SUPs, 

(2) Finney County created a BZA under KS.A. § 12-759, (3) Finney County enacted 

its Zoning Regulations that provided the BZA with the sole authority to hear, vote upon, 

and issue CUPs, and (4) KS.A. § 12-757 does not reference CUPs or SUPs so it does 

not apply in this case. (R. II, 337-350). The District Court analyzed the Kansas Court 

Case presented by the parties in the Memos, Responses, and Reply's. The District Court 

found no binding precedence on the question it had to consider: Whether all of the 

processes and procedures of K.S.A. § 12-757 apply to; govern; and are mandatory for 

an approval of a CUP in Kansas when the governing body exercises power given to it 

by the Legislature to device its own system for the issuance of a CUP pursuant to K S. 

A. § 12-755, and thus, are the Finney County Kansas processes and procedures for 

approval of CUPs valid and is Huber Sand's CUP valid. There is no Kansas precedent 
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on this question. As discussed above there is no Kansas Court case that has consider 

the question to be answered in the Case. 

There is some guidance in MSW The Court in MSW heard a case where the Court 

analyzed a decision on a CUP made by Marion City's Board of Zoning Appeals. Id., 29 

Kan. App. 2d at 143, 24 P.3d at 180. In this case MSW argued that: 

"the procedures for the adoption of CUPs as set forth in the zoning 
regulations were not followed, namely that Grosse never applied for the 
CUP, the County never specifically voted on or adopted the CUP, there 
was never a development plan prepared, and a written document was 
never issued" 

Id., 29 Kan. App. 2d at 147-48, 24 P.3d at 182-83. The Court then stated, 

"The zoning regulations have procedures and requirements for obtaining 
a CUP. Pursuant to the zoning regulations, the only way property can be 
used as a landfill in Marion County is by a CUP. Pursuant to Regulation 
§ 21-103, a CUP can be granted for: Solid waste disposal area, 
construction/demolition landfills, industrial landfills, or other solid waste 
processing facility or scrap material recycling and processing facility. 
The zoning regulations set forth the following procedures to obtain a 
CUP: ... " 

Id., (internal quotation marks omitted). This Court made no finding invalidating the 

procedure used by Marion City to process and decided CUPs nor any finding state that 

the process to decide on a CUP must conform with KS.A. § 12-757. See M.S.W., Inc. 

v. Bd. of Zoning Appeals of Marion Cty., 29 Kan. App. 2d 139, 24 P.3d 175 (2001). 

The procedure and process used in MSW is analogous to, if not exactly the same as, the 

processes and procedure utilized by BZA in the present matter to process and approve 

a CUP and that were used to process and approve Huber Sand's CUP. 
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All other Kansas Cases are distinguishable from the present matter, as discussed 

above, and thus do not serve as binding precedent. The district court did not violate 

stare decisis as there is no Kansas Supreme Court precedent on the question in the 

present case. 

C. The Rules of Statutory Construction Support the Conclusions of 
the District Count: K.S.A. § 12-757 does not apply to the issuance 
of a CUP, the process and procedures utilized by the BZA to 
approve Huber Sand's do not violate Kansas Law and Huber 
Sand's CUP is valid. 

The language of K.S.A. § 12-757 does not hint at, much less plainly state, 

that it in any manner deals with conditional use permits. Had the legislature 

wanted the procedures and requirements of K.S.A. § 12-757 to apply to the process 

of handling conditional use permits, it simply had to say so. It did not. The District 

Court was not inclined to ignore the rules of statutory construction by adding 

language to the statue that is not found within of K.S.A. § 12-757. 

The fundamental rule of statutory construction to which all others are 

subordinate, is to ascertain the legislative body's intent as expressed through the 

language of the statutory scheme. Article 7 of Chapter 12 of the Kansas Statutes 

Annotated is, by its plain language, intended to enable cities and counties to enact 

their own zoning laws and regulations and, by its own plain language, is not 

intended to authorize the state to prevent or interfere with cities or counties 

enacting or enforcing additional zoning laws and regulations which are not in 

conflict with the provisions of the zoning act. K.S.A. 12-741. This appears to be 

a clear legislative statement of intent to grant cities and counties broad powers to 
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adopt, enact, and enforce zoning regulations without state interference unless the 

local enactments clearly conflict with state proscriptions. 

When a statute is plain and unambiguous, the court must give effect to the 

legislative body's intent as expressed rather than determining what the law should 

or should not be. The plain and unambiguous language in K.S.A. 12-755 

specifically authorizes local governing bodies to adopt zoning regulations which 

provide for the issuance of special use or conditional use permits. And the plain 

and unambiguous language in K. S.A. 12-759 specifically authorizes local 

governing bodies to establish boards of zoning appeals and to empower a board 

so established with jurisdiction over any "matters referred to it regarding the 

application of the zoning ordinance or resolution." K. S.A. 12-759 further sets out 

the procedures a board of zoning appeals must follow in exercising those powers 

delegated to it by the local authority. 

Ordinary words are to be given their ordinary meanings. A statute should 

neither be read to add language that is not found in it, nor to exclude language 

that is found in it. The language of K.S.A. 12-757 plainly states that it sets forth 

the process for rezoning property, amending zoning classifications, and amending 

zoning regulations. The language of K.S.A. 12---.757 does not hint, much less 

plainly state, that it in any manner deals with conditional use permits. Had the 

legislature wanted the procedures and requirements of K. S.A. 12-757 to apply to 

the process of handling conditional use permits, it simply had to say so. It did not. 
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The rules of statutory construction should not be disregarded by adding language 

to the statue that is not found in it. 

The Supreme Court has consistently noted when dealing with the rules of 

statutory construction the maxim that expressio unius est exclusion alterius. 

"i.e., the inclusion of one thing implies the exclusion of another, may be 
applied to assist in determining actual legislative intent which is not 
otherwise manifest, although the maxim should not be employed to override 
or defeat a clearly contrary legislative intention." 

Matter of Marriage of Killman, 264 Kan. 33, 42,955 P.2d 1228, 1234 (1998) (citing State 

v. Luginbill, 223 Kan. at 20,574 P.2d 140 (quoting In re Olander, 213 Kan. at 285,515 

P.2d 1211). When a statute includes a list a court should exclude any items not 

expressly included in the specific list. In its title, K.S.A § 12-757 lists what it 

deals with: "zoning; downzoning or rezoning, amendments and revisions." 

Conditional use permits are excluded from the matters listed in the title of K.S.A 

12-757. The body of the statute, by its plain language, lists specific matters to 

which the statue applies and specifically lists those local actions which require 

the statutory procedure to be followed. 

The plain language of K. S.A. § 12-757 applies to efforts to amend zoning 

boundaries, to amend zoning classifications, or to rezone property. Conditional 

use permits are excluded in the title and body of the statute from the list of the 

matters to which K.S.A § 12-757 applies thus they should not be read into K.S.A 

§ 12-7 5 7 in the present matter 
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Courts must construe separate provisions of an act in pari materia with a 

view towards reconciling and bringing the provisions into workable harmony; 

effect must be given, where possible, to the entire act and every part thereof; and, 

to this end, it is the duty of the court, as far as practicable, to reconcile the 

different provisions to make them consistent, harmonious, and sensible. It is not 

difficult to give effect to the entire act and every part of the act relating to planning 

and zoning in counties and to reconcile the different provisions of that act so as 

to make them consistent, harmonious, and sensible. K.S.A. § 12-741 is a clear 

legislative statement of intent to grant counties broad powers to adopt, enact and 

enforce zoning regulations without state interference unless the local enactments 

clearly conflict with state proscriptions; K.S.A. § 12-755 plainly, unambiguously 

and specifically authorizes local governing bodies to adopt zoning regulations 

which provide for the issuance of special use or conditional use permits; and, 

K. S .A. § 12-759 plainly, unambiguously and specifically authorizes local 

governing bodies to establish boards of zoning appeals and to empower a board 

so established with jurisdiction over any "matters referred to it regarding the 

application of the zoning ordinance or resolution". Because conditional use 

permits are not mentioned in and are excluded (in the statute's title and body) 

from the list of the matters to which K.S.A § 12-757 applies; and, because 

extending applicability of K. S .A § 12-757 to consideration of conditional use 

permits would require adding language to the statute not found therein; 

reconciliation of these different provisions so as to make them consistent, 

34 



harmonious, and sensible compels the conclusion that the procedures required in 

K.S.A. § 12-757 do not apply to applications for conditional use permits. 

Additionally, The Kansas Supreme Court has articulated the following standard 

for when a conflict exists between a county enactment and a state statute: 

"The primary method of determining whether an ordinance or resolution of 
a county is inconsistent with a statute of the state is to see whether the local 
law prohibits what the state law permits or the state law prohibits what the 
local law permits." 

Missouri Pac. R.R. v. Ed. ofCnty. Comm'rs of Greeley Cnty., 231 Kan. 225,227,643 P.2d 

188, 191 (1982). The is no prohibition in any Kansas Statute, including but not limited to 

KS.A. § 12-757, that prevents a county for enacting Zoning Regulations that give the 

authority to a BZA to decide on a CUP application in accordance with Zoning Regulations 

after public notice is given and public hearings are held. In fact, no conflict between 

Kansas State Statute and the Zoning Regulations exists. See KS.A. § 12-755, KS.A. § 12-

757 and Statement of Fact, supra. 

Furthermore, a city ordinance or county regulation is entitled to a presumption 

of validity and should not be stricken unless its infringement upon a statute is clear 

beyond substantial doubt. The Kansas Supreme Court has consistently found: 

"This court stated the principles and guidelines involved in determining the 
constitutionality of enactments, whether by statute, city ordinance, or county 
resolution, as follows: 

The constitutionality of a statute is presumed. All doubts must be resolved 
in favor of its validity, and before the act may be stricken down it must 
clearly appear that the statute violates the constitution. In determining 
constitutionality, it is the court's duty to uphold a statute under attack rather 
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than defeat it. If there is any reasonable way to construe the statute as 
constitutionally valid, that should be done. A statute should not be stricken 
down unless the infringement of the superior law is clear beyond substantial 
doubt. The propriety, wisdom, necessity and expediency of legislation 
are *258 exclusively matters for legislative determination. Courts will not 
invalidate laws, otherwise constitutional, because the members of the court 
do not consider the statute to be in the public interest; what the views of the 
members of the court may be upon the **274 subject [are] wholly 
immaterial. It is not the province nor the right of courts to determine the 
wisdom of legislation touching the public interest, as that is a legislative 
function with which courts cannot interfere. See State v. Rose, 234 Kan. 
1044, 1045, 677 P.2d 1011 (1984); State v. Dunn, 233 Kan. 411, 418, 662 
P.2d 1286 (1983); and City of Baxter Springs v. Bryant, 226 Kan. 383, 385-
86, 598 P.2d 1051 (1979)." 237 Kan. at 74-75, 697 P.2d 1310." 

City of Wichita v. Wallace, 246 Kan. 253, 257-58, 788 P.2d 270, 273-74 (1990) (internal 

quotation omitted), see also, Blevins v. Hiebert, 247 Kan. 1, 16, 795 P.2d 325, 334-

335 (1990). The Kansas Supreme Court has also stated: "A city or county ordinance 

should be permitted to stand unless an actual conflict exists between the ordinance 

and a statute, or unless the legislature has clearly preempted the field to preclude 

local governmental action." Exec. Aircraft Consulting, Inc. v. City of Newton, 252 

Kan. 421, 424-25, 845 P.2d 57, 61 (1993). 

In the present matter it is not clearly beyond a substantial doubt that the Zoning 

Regulations enacted by the County Commission infringed upon KS.A. § 12-757. 

KS.A. § 12-757 does not mention CUPs nor SUPs. The only mention of CUPs and SUP 

in Kansas statute is in KS.A. § 12-755, which the County Commission followed when 

enacting the Zoning Regulations. 
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Also " ... courts should construe statutes to avoid unreasonable results and should 

presume that the legislature does not intend to enact useless or meaningless legislation." 

In re Marriage of Traster, 301 Kan. 88, 98, 339 P.3d 778, 786 (2014) (internal quotation 

and citation omitted) (quotingMilano's, Inc. v. Kansas Dept. of Labor, 296 Kan. 497, 501, 

293 P.3d 707 (2013)). 

If the Appellants' argument prevails, such a ruling would result in KS.A. § 12-

755(a)(5) becoming meaningless. The ability of governing bodies to enact their own zoning 

regulations for the approval CUPs would be contravened by the language of KS.A. § 12-

757. 

A court is not to speculate on legislative and read provision into a stature when 

that stature is plain and unambiguous. The Supreme Court noted: 

"As aptly noted by the Kentucky court when discussing that its exemption 
for spouses' and children's benefits was silent regarding attorney fees, 
neither an agency (in this case, the Retirement Board), a district court, nor 
an appellate court is free to add words to a statute or ordinance in order to 
enlarge the scope beyond that which can be gleaned from a reading of the 
words used by the drafters. Rue, 32 S. W 3d at 89; see Zimmerman v. Board 
of Wabaunsee County Comm'rs, 289 Kan. 926, 939-40, 218 P.3d 400 
(2009) (when statute is plain and unambiguous, an appellate court merely 
interprets the language as it appears; it is not free to speculate and cannot 
read into the statute language not readily found there)." 

Robinson v. City of Wichita Employees' Ret. Ed. of Trustees, 291 Kan. 266, 280, 241 

P.3d 15, 25 (2010), see also Graham v. Dokter Trucking Group, 284 Kan. 547, 554 

P.3d 695, 701 (2007); Steffes v. City of Lawrence, 284 Kan. 380, 386 P.3d 843, 849 

(2007). It is improper in the present matter to apply the provisions of K. S.A. § 12-
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757 the issuance of CUPs, when the power given to governing bodies to adopt zoning 

regulations is authorized by K.S.A. § 12-755 and consistent with the intent expressed 

in KS.A. § 12-741 and the powers delegated to BZAs in KS.A. § 12-759. Doing this 

would effectively make K.S.A. § 12-755(a)(5) impotent. 

Lastly, " ... (w)hen a statute is plain and unambiguous, the court must give effect to 

the legislature's intent as expressed rather than determining what the law should or should 

not be." State v. Bryan, 281 Kan. 157, 159, 130 P.3d 85, 87 (2006) (quoting State v. 

McCurry, 279 Kan. 118, 121, 105 P.3d 1247 (2005)). 

In the present matter all of the relevant statutes are plain and unambiguous: 

1. K. S .A. § 12-7 41 plainly and unambiguously enables legislation by cities and 

counties authority to enact "planning and zoning laws and regulations " 

K.S.A. § 12-74l(a). 

2. K.S.A. § 12-755 plainly and unambiguously authorizes governing bodies to 

"adopt zoning regulations adopt zoning regulations which may include, but not 

be limited to, provisions which: ... (5) provide for the issuance of special use or 

conditional use permits ... " K.S.A. § 12-755(a)(5). 

3. K.S.A. § 12-757 plainly and unambiguously authorized governing bodies to 

"from time to time, may supplement, change or generally revise the boundaries or 

regulations contained in zoning regulations by amendment." K.S.A. § 12-757 and 

provides the processes and procedures a governing body must utilize when 
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supplementing, changing or generally revising the boundaries or regulations 

contained in zoning regulations by amendment." See K. S .A. § 12-757. 

4. K.S.A. § 12-759 plainly and unambiguously requires a governing body to 

create a BZA and that BZA " ... shall adopt rules in accordance with the provisions 

of the ordinance or resolution creating the board .... "K.S.A. § 12-759(a) and such 

aBZAmust 

"administer the details of appeals from or other matters referred to it 
regarding the application of the zoning ordinance or resolution as 
hereinafter provided. The board shall fix a reasonable time for the 
hearing of an appeal or any other matter referred to it. Notice of the 
time, place and subject of such hearing shall be published once in the 
official city newspaper in the case of a city and in the official county 
newspaper in the case of a county at least 20 days prior to the date 
fixed for hearing .... " 

K.S.A. § 12-759( c). 

The intent of the legislature could not be clearer. The legislature in enacting 

KS.A. § 12-757, gave a list of circumstance, under which that statute would apply. The 

issuance of CUPs nor SUPs was not in the list in KS.A. § 12-757. However, the 

legislature did give power to governing bodies to enact regulation for the issuance of CUPs 

and SUPs in KS.A.§ 12-755. 

CONCLUSION 

This Appeal and Case are quite simple. This Court merely needs to answer the 

following question: Under Kansas Law does a governing body have the authority under 

KS.A. § 12-755, to enact Zoning Regulations that give the authority to process and decide 
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on a CUP to a BZA restricted by the Zoning Regulations, which require public notice and 

public hearings. These are the fact in the present case: the County Commission enacted 

Zoning Regulations that gave the authority to process and decide on CUPs to a BZA 

restricted by the Zoning Regulations themselves, which additionally required public notice 

and public hearings. See Section 29.040. (R. III, 214-215), Section 29.050. (R. III, 215-

216), Section 2.030(36) (R., III, 19). 

Statutory interpretation and a critical analysis of Kansas case law indicates that a 

governing body has such authority. There is no binding precedent that has ruled on the 

issue in the present case. Therefore, the County Commission's processes and procedures 

for approval of CUPs are valid and Huber Sand's CUP is valid. 

APPENDIX OF UNPUBLISHED CASES 

A. Elessant v. Crawford Cty. Ed. ofCty. Comm'rs, No. 89,916, 81 P.3d 461 (Kan. Ct. App. 
Dec. 24, 2003) (unpublished opinion). 

B. Rural Water Dist. #2 v. Miami Cty. Ed. of Cty. Comm'rs, No. 105,632, 268 P.3d 12 
(Kan. Ct. App. Jan. 27, 2012) (unpublished opinion). 

C. Vickers v. Franklin Cty. Ed. of Commissioners, No. 118,649, 444 P.3d 380 (Kan. Ct. 
App. July 19, 2019) (unpublished opinion). 

D. Ternes v. Ed. ofCty. Commissioners of Sumner Cty., No. 119,073, 464 P.3d 395 (Kan. 
Ct. App. June 12, 2020) (unpublished opinion), rev. denied (Nov. 24, 2020). 
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:X). 
.. ,,rd .,;;id 

.. •.. t· ,,r~v,J ' • 
PER CUR!Al'vf. 



*l fvJu.!bcny Limestone Qtrnrty Company (l'<.-:lulherry) " \3J There fa a pres1..ttnption that the :z;i:.ning ,nHhori1y 
uppeals fruni the triul c\11.ii:t's judgment affitmi:ug th~, ackd re,is<mably. 
C:nrwford. Coiitity f.fom'd. of (rnrntd:;.;sionern' (BoimJ) 
denial ,>f a cnnditimia! ust~ p(!fmii to ei,!ab!.isli a ruck " '{4) The bndowm'.r has: the burden of proving 
quany on agrktthurn1 land, W<; tc,,erse. nmmml, and u.nreasonabknes& by a. pn1pondcranct, nf the evirkn<"('., 
direct ,he Hoard to approve Mtilb1;rry's appfo:afam to 
quarry rock " '(5) A CNlrt may !l!)t whsti:tute i:ts judgment for that 

(,f the admini;:;trative l)(idy, and sht)uld not dcda1"<:: !ht~ 

fo ikpternher 200 l, i\fo1heny and its princit1al, [>..,fall ariion unrcawnilbk unless dearly compdkd to tin so 

me~ant, ,ippHed fi:.ir penni%ion to quarry rock wi by the evidem:e, 

agricultural la.nd ov,..--r1ed hy l\-folberry. \·folherry hud 
" '(6} A(:tion is urn·<:asurmhk when it is so .irbitrary that un1,i.1cccssfol!y filed for th(: :sa1m~ p-:::rmn in !999 and 
it can be $Hid it wa.s taken withow 1"<::gan:! to the ht~nd1t 2(}00. 
or h,irm invc,lvcd to the co:n1mlH1ity ai large, indmiing 
aH :intere;,wd pmiies, and ,va;,; so wide of the m<1rk that f\1lkrwing <j pnhlk: hearing <m Noveniber 9, 2{}0 I, the 
it~ unreasomihk11ess !it,s (rnt:s:idt'. th,~ n~;i!m d' fair Cnw,ford Cqtmty Planning and Zoning Bnard 

recommended approval of the debate. permit rcque~l by ,~ 6---G 
vn1e, Alth,iugh the B<nird voted 2~1 to follow the 

"'(7} \Vhether action is tea~onahle rn iwr is a quemlon nccommc1ll'lation, !hi\ was insul'fident to siward !he permit 
(if fo\.V, to be &tern1i11(ld upnn the b,,§is of the fact~ hM;cd on K .S,A, !2-"?.S?(f}. This s1a.tn11:.~ required at le,iSt 
\\ih:ich •.vert: pr{:~(intc,d w ihe :zoning <rnthori!y. 

3/4 approval (here a ttnanimous vi)le) by all the Bmud 
members ,vhcn :sufficient pmte:.t pe!:itfom have b1:.xm fikd. *1 » '(8) An appellate court tj1uJt rnakc the s.'lmc 
1-lere, !bur p,uties :filed petitions i.n opposition !() foe 

rnviC\\' M the znnlng ;m!:hnril:•/s a~tion a:, did the 
1$$U,1.ni:e (if the permit, irigger:i:ng the tx:quin:'.lm~nts of district courL' 
K.$.A J2 -757(0. C(immis~ionci Hoh Kmiec vokd 
ugain~t issuing lhe permiL He tiled th!~ dcn~hy of rock ❖':-":-.'\,,,,, 

''See· .·.. r=::::::~ Ai. S. n--:; lnc.. 
quarries, the lack ~1r ix,onornk 

V. }.:fatiun (\)tU!(V l:h{ {u 
Mla!ysis ('.vidcncc, and the 

l<)?Jh~g -=1t 29 J(an./\pp .. :?.d LVJ~ ! 43--46:. 24 P.3d traffo;; safety cqrn::cn:i~ m, reason,$ fhr voting a1~aima the 19.eol'} .. 

l75l, re:>'. de11ied 2n Kan, 1419] (2l){}!) (applying permit reque5t. 
O:m1Nned l,'1v;;'.~tment nmcept~ to ~~(mditim1al use 

Mul.beny later a.ppcakd th,:: Brnird's decision to th(; trial ,-'[t,;,,_'. .._ .,,.d 1• r."f~'.tl!;.:_ ,., .. ~ .. __ .,. .... ,• ~-· ,.~ ~.rr , ,i>·J~; . ... •. 'J>.,>,<,·1,:.>. '- >".,'. ~ ,'.)/·/- sAJNf>-/Hl. l:" {. ~'' n~y·. l r•.. tfuara ~-• .t l>f .-

court The trial court affin:mx! the rc~ohitim, dersying !ht; Shai{·ne,":' (-:oun~)· ('.~Jn;fn )·:, .. 274 .Ki:}rt )OJ:- 30.-:l,-·05, 49 
permit Ray tmd Sharon Jones, whose properly i1!mts !he PJd 522 (2002} 

tvfalberry property, Jofoed as intervening pariies l:,e.foi-c 
t.hc: hcarh1g, 

Mulbmty tontends thai th1; ttial court erred in ;1ffsnning 
the Btnird';:; ,kd.sion beta.use CorfHtiis~kHicr Knifoc'::: vote 

G(ikkn Am'm\\' 
\'>'<IS rnirca.s(im1bk, 

Our Suprernt~ Court enurm:rnted. eight faw:.tors lo <l~~ist in 
aimlvzing whether a :wnimx decision is n~a:mn;i.bk in "'In mning appeals, !ht s!m:ubrd of :revicv.- for tfotrict 

sziu:rt:cs a::: ,vd! as for [an ,,ppdlaieJ CGlJ!t i.8 set forth in flt\;old,:;1 v, Ciiy o/th·i:du;:;d Park, 224 Kan. 59 L Y1:S, 

~,%;C:nnbimw' bn,,~,·tm1m1 ('o i'. Board o/IJuder Co.ia1,)' 5 M f\2.d l JO ( I 9 7g \ ''The Golden factors have bt~u1me 

r;ouun ):~, }27 };;~an. t 7, 2~~,. 605 P.2d 5.>J ( i 980):. stamlard cnnslderntion~, thn.1ugh(1ttt Kansas by thrn,t:: 
d1arti~.,1 '<Ylth tht'. responsibilitv of voting nn ;,:{ming 

" '( l) The !ocaL•.oning authority, and n(lt lhe cmtit, !ms d1.m~es," Fb.:tk.Phcr.,,·m Lmu[.f;tr 174 Ka;;, ;::.t .'H)6, 4:; 
lhe right to prescribe, dumge or refuse t(i change, F.3d 522, TfK Uohfr.·n fiwtm's. arc: 
zoning, 

'(2) The districl court's pc.iwtcr is limited to 
ddetmining 

'' \3) the wit;1Hli1y d !he subject property for the uses 
to wfrkh it ha:, been re.sirided; 



'' '(4) the c:,;_tent to w·hich rcmnval of the rcstrictiom, "(b) The applicant has frriled .l(, p!:t~S~'.nt evicki:u.x: of 
wrn dt-trfrmmtaHy affoct nearby property; ad:ditinni\l econumk bewdh ,vhich would putwdgh 

potential harm tQ the pubUc. 
" '(5) the length 1)f foue the :;uhject prnperty h,i:, 
ffma:in{:d vacant as zoned: "{c} Com:crns: ,,yfrh tmffk safety bccaw,e i)f the 

tntnmcc off of K,msH:. 126 Higlrway and the proximity 
'' \6} !he gain to the puhfo: ht~a!th, safrty, and \'idfa-rc of the rnil:mm:!. crmsi:ng/' 
by the possible dim.im.ition in VB.luc of-!hc <kvd<rpcr'.s 
property as compared to the hardship imposed on the Fartual findings {b) Hild (c) ;;.re. not siippotted by ihe 
i ndi. vidva I farniowr.ci'S; i:ccNd in this case. M11!h~1:ry did pr(~sent cvidenre that an 

additional qwnry in that ,1.rca_ would likely result in !Qwer 
" '(7} Tile rnt~on>li1'i~mhitiorn; of « pennancnt ot rock prk:e5 tl,r the couniy a11d general puhlie, 
profossional p!am1ing; ~rnJf; and O)r11nrissinnt~rs A.nt!KHlY Pichler and Tom Moody were 
., \8) the conforn1micc of the tequcst,~d change to ,he 11pparently safr,ficd with tlw eviden('.t; pre$ented on thii> 
cl!y s master 

r~ 
or comprehensive pb:tt' fCitatii)n 

~ ~:~::.."-.,• i%ue, m, \\•·as the Viarming and Zrn1iBg Brnrrd; becmisc 
on1itf.e,,'l r::::::=-t-1~··});).:~r·'.c'-~,p l t"'~?•-it~il ~(7_.1 k:~n ~i~ 1"(}6 49 ihey voted to approve Mulberry's application. 
t, ·). '~\--~ . ~- -,· _,'p;;;':,,::,:-_; __ :•"•:,~:.: :.-:.· • __ :: 
: -..,ti--~-"-

;;(!~' ;: ·). 
lC!tl,l~ ~ -l.>v,(/,.-,1, ., • .-:--~ K,l.,L ,!>. "•.•< .. , .. 

~~-
-vi : "'d 

lN)}. Tmning w the trafil:(: :mfoty issrn\ which is factual finding 
(c} and factor 6 under Golden, \1i.dbeny did ri~ccive 
app:r(\va! fhim the Kansa~ Dcpimnwnt of Tmnsponation This l':out't is: not frc,~ !<i ma.kc findings of:foct indepcntknl 

tq tu upgrade Hs of tho.se found hy lhe Hmm!; instead., enir,lilt.e W the property fn::im K··· !26 ii is limited 
F:vitknce was pre:;c.nti.:'.d that d.:tcrmining whellwr the couM reii.s@ably have been Highwµ.y. also b;:;tv.,een fa1;t:,; 

2,500---2,700 vehicles the in question daily, fooml bv the B{rnrd, pas.s 
(W mote spedfkallv Commissioner si:,t 

" -.,, ~~»:-: apprnxhnatdy 38 of -.-,.-hkh are dump irnch. The 
Krnkc. Ki jw;,tH} the ifod.sion made by the f"iJfoard. $(:(! tmcontrnvcrted (isnmat~ was ,1 l 5% incrnase in total 
J{c:t·'hf·rs.<ni LaN{{lUL 2.74 1{nn. at :307 .. 49 P.3d ~Y22. traffic entering ihc high:way. Our Supn~me Cuun has. hdd 

thnt "Ta] sl.ighi incrnase in traffic .M an ;;1.lrcady husy 
Mulberry's principal argtirncnt is: that Corm:ois:s:it)ocr thmoughl';:1rn is not a ~uffkicnt nbjcNion to pi:event 
Kmkc's dcdsion contrm1enes the Golden test hx ffmning for cornme.rdd developrrn:rnt" and it i~,im-proper 
-re;~s:onHbkness. ifoU)(~TT)', however, concedes !lrnt for a governing body to rdy on genernl rnnsidernhnns 
hcc,m.sc evide:m:e abrnlt factors 5 and g i;,; abscni frnrn tht~ s.ud1 as ''traffic problems" nnd ''tmffic ixmgt~stion'' to 
tccord, these foc!<ff~ arc, inapplicable !D ihis cas:t.'. r~=~::: 

control zoning d{~ci.s·ions. r~~:=:: "l}ico .Beil t.._ (Ii/ <'!( J--fiN=-.·f.on. 

fr, 2H K~m- 879, SyL ~l 6, S9 i, 67g P-2d ! 33 f !SM}. Finally, hi resolution dcnyfrig !he pcnul,, the Hoard determined 
no evideilte the. n .. ~ord that the prmdmity of tlte !hat ,he fo!kn-ving factnri> ·wen: exi~!s in appi.ieabk: 
niilrQ,1d crossing w<:iuld present any dnngcr to moiol'ists or 

'\a) The c1irri:nt zonii1g and uses of nearby ttains:-. 

properties, Md the effect (Bi existing neMhy land 
uses upon such a chringe fo cfa.sslficaikm. t:>-falherry presented formkfahk cvh:knce on Golden 

fadors: ! , 2, 3, and 7. The evidence fodic,Hed iliat the 
''fb} The d:umKter and condition of the i>urn:iund.ing charn.cttr of the ncighborhcwd v,as ixms:i~timi- with 
ndghbor!inod ,md iN effect on the p-ropO$t~cl d1,1nge. quarrying rock, Moi:eover, he,cause the sunowiding ,mms 

v;,--ere :wned for q,1arrying, ifolbcn:y'~ proposed use 
''(<:) \Vh~th~r the nda,ivc gain \,) the public health, d:mngc was rnnsbtent with the ;:irNL l-,hhmigh the 
s~ifdy, and gen-era! wc-rnm~ cmtwdgh:s the har<bhip sniiability qf the sul'.jcct prnpaty was restri;;ted t() 

imposed upon the appfarnnt by not upg:ra<ling the agriculture use, this use was lo\.v. Finally, factor 7 di:d rn:it 
vah.it~ of ih~ property by such t, dm-;sifictrtion." s11pJtort the Board's di~ipprnv,i! 1;:if Midberry':,c applicathm 

!}ecmis(: the Phuming and Z<!ning H:(}a!'d fo;d wi,mlmo\.!S.ly 
These faciorn appear tn in.cm-po:rnte Golden factors 1, 2, 3, recommended issuance of the C<111<Htimml i1sc permit to 
4, and 6. To support its dedsion, the Bi)ard nmde the t-.,fofoerry. 
fo!k1wfag foctua! finding;.: 

As to Go!d,m factor 4 Commhsiimer }(a1icc maintmned 
* 3 '~(a) ·Thc~re ~sre ~~tu:rend y l\.\"O ql.Jarri(~·~ Opt';rating 

0 

in that the pmposcd Mulberry qtiarry wmild ·\::ncroach m, 
this ari.:.~ll and a.dding at, additional quarry will he existing h1.::ius1~s and exptmd on cttrre11t dust and bfastin.g 
encrc11iching on existh1g lwuscs and expar1:di.ng cm prnhkm.s." This a:.;:;crtion ,ms lii>tcd as the Board's 

____ Cl\!'te~1; d~i~t ~i1J. tl,1?!l%LPr:cil~l~rtl~: .. 



factual finding (a}. 
\Vhcn prn1,eniing i!s application for !he cGnditi()m1! use 

rt is. unc:omwvi~rted th;H l:Y-'t) (,ther rod,; qu.arrie~ exi:;ted pt~rmit, tvhilhcrry prn~1~nted evidence !Jrnt its r,rnpo:,cd 
wii'hin l m:ik of the l'vfolbcrry prnperty al !he tinm nf qu:my V<'!)uld not encrcnid1 on existing house~ tmy mon~ 
applicaticm, Ncverthck~s, ,~vi1..knce was afao prescnicd than the l\·foh~'(:s! Mintra!s' t~:>:pansiun a:ml. tha.t any dust 
th.at ont'. ~)f llm quurric,s had be.en inactive fhr moi'e thu11 l nr blasting problems assQciatcd wifo the proposed 
y"~lif ,ind. lmd not bc,::n involved hi hiddi.ng for rm.t. l\·folbetry qminy would be significantly ks:; than those 
contracts. At <iral ;1:rgmnen!, the parties indicatd tl:mt the a:m,dakd with the Midwest i\·hncra.!:;' expat1sion. 
inactive rock quarry {the Nds(m Q,mrry} had quit the Mulberry ~how·d that it would he nwre than ~1 mile from 
lm~ine~s n f nushing r<.1ck. any neighbor in the direction ,:if the prevailing wind, As 

for blasting probkrn:s, Mulberry presented the testimony 
*4 The dfaiance beh';\:ci:1 the l'vlu!hcrry prnperty and iht of <:ertificd b!;i~ting exp,:::r:t~ c:>:jtlaining ;hai: ;rny C(l!lCl~rns 

Jones' home is approximately LU75 foct The doses! with regard tn hfasti.ng: were wifon.rnled ,md that th1c~ 
l-esidem:e to the 1\--fidwes.t lV!foernfa' q~,m:ry, which is. frequency of hbstb1g at !he proposed l'vht!berry qtrnn:y 
adjacent m lhe Mulberry prnptirty, i~ ! ,200 fo,:,t. Although would be i)n1y one•tenth of the bbsting done at the 
m, -eviik:nc<:: ~,,,as µresented reganl:ing the rnrnnmK:nded a(~jacen:t Midwes.t l'vrinernb' qrnixry. 
distance bchveen a qmmy and residenc,cs, the Board 
ummimow,ly apprfa<,>ed i'-'lid.1Nest Mil1erah;' appHc1i!im ii) Bm,ed zin the fi:iregoing, Mulberry hM met hs hurden i'o 
exp,md i:is q11::l!Ty opcinHicm by 140 ai::rns 'Within tlK'. satm'. show by a pre:pomlernncc oflhe evidence that the Boanr1s 
area on September 20, '.WO!, sev,crn! month& before dcci~;k11i w,t, unreasi)1mhk. 
denying J\,fu!beny's applkation to quarry rock in tha! 

f\irthetmorc, the prnpGsc.x{ t\-folheny quany wuuld {~(iver 

no more than 80 acres, altlwtigh the l\Jidwest lvhnetah' 
e:,q:ian:;i<::m w1,w!d CQver N kast MO .,1cre:,;, \Vhik voting in 
fo_,_.•or of the fvlidw\'.fii Mineral$' quarry exparrnion, 81 P.Jd46! {Table}., 2003 WL.23018238 

Cmnmisskmer Kmkc consistently oppo:,d t:he propnsed 
Mt1lby1y (lll1\r:ry. 





~lH'<~l ~v~:t~r i1ist ?"Kl V~. fiH~~rrsi Ct)Wtrty Bd. of C:..1lH)tJ' l.~<...'Hrfr~~ l$~ P\3d t2 {2~)-l ;{; 
............. • ························ .. ································••••••••••••••••••••• ••••••••••••••••••••• 

h1terpreted K.S.A .. :Ww Suµp. 1.2 757(fl(l) tzi require a 
vnte of 3/4 of all memlx:n, of the g,::ivt1rning body to pa% a 268 P.3d 12{Tahfo) 
reso[utiort ,id(ipting n zi:ining amendment; when it faikd to Unpublished Disposition 
C(msider th('. statutt),y p,e~1.1mpfarn. {Purs1:1;'lnt to Kansas Supreme Court Rule 7.04(f), tif reasnnabkncss as 
re.quired hy K.S.A.20 ! 0 Supp. U---757(n); und wlK:n it unpuhhshed ophfams are u6t precedential and ar1:i 
denied the c;:,ndifrona1 u<;e p;;:rrnit ~l>!elv ne:sthetic not fovorE:d fi>r cit1fom. Thev m~w be dted for ()fl 

(:(ms:idernthm.s. Finding no revcn.ihJe error: \.Ve ;iffin:n. • persuasive authority on it nhteria1 isstw not 
ndi:h:essed by a published Kansas appdlate cmirt 

The \Vater f.foariet a that opinkm.} is q11:m;i-mu11kip~tl corporntkm 

Ka.nsas. provides water to nc-arl::l l 4,0HO i"vfoirni C\mnty residents. C\nn:t of Appea1s of 
/\:, part of a prnject kl increase ·w,1ter iaipply to ,he -arna 

RCR.AL\VATER DISTRICT# 2, Miami (.\:,unt:';', and tht~ ahi!il:y of the Water Di~trkt Io c:.:pand its: 

Kansas, Appe:!1,tnt, infb,:istr:ucturc in tin.~ fuhm::, the Water Dlstrkt filed an 

V. ap:pHcation with the Miami Conn!:y Phmnin.g. Dep;u:tmeut 
l>,-:UAt<,U COUNTY HOARD OF COUNTY (P!amiitig Department) for a cnnditiomsl B.se pc:rm.it(CUP) 

CO.IMivJ.lSSlONERS, AppeHee. to eorn.trn<:t a l 46---foot tall. l --million gallon ,wcrhead 
w,iter ~ion,gc tnnk inn,rnl lVliarn.i Cotinty. 

No. 105,6a2, 

! P!lmning Depm,mem Director Cha:t!ane \Vc:is:~ e<m:du~!<~d 
.,fo11, 2.'7, 2012. an ext(~ns.ivt: rcvitw,· and recommended appmva! nf rht'. 

application. Sht~ spe,~i fkal!y fi)\Hld thfit the water tank 
\vouid not c-onfhc-t wilh thl\ charnt:i:t)r iH' th(i neighb(n:hotid 

Appeal from Miami Db:trkt (\mrl: Arny L. Hariii, Judge. or the "Cnuntry.:;;ide'' zoning of the area, the water ,ank 
'<Von!d not rc:dun~ the v,ihie5 1)f nearby pn:Jperty, m:1d tht~ 
han:h,hip to the W:,h~r Di~trict by denying the request 
<.H-ltwdgJwd any bendi1 k~ nem:by pnrpertk;,., !-l'owever, at (ic,wy H. H@:-;on and Tix!d A. L,x:k::nM:, (if Stumbo 
a t>bntling commission meeting on De(:en,hcr 1, 2009. ,he l-fon:;:0n, LLP., of Topeka, and Carl W. }-hitky, of Cad 
Comrnh,sfon denied the application withont ,rny fm:wa! \\/. Hanky., L.LC, nfPao1a, for appdhmt. 
findings. 

On Dee('.mbe, 14, 20.09, several properly owner~ who 

Befort~ GREENE, CJ,, ATCHESON, J., and HfL\ZlL lived or (rwned p-mperty within l .000 foei <lf the p.ropO§(:'d 

SJ. waler ta.nk filed a valid prnm$t p(ittticm with the Mim:ni 
Cc,unty Ckrk't Office under K.S.A.2010 Supp. 
i 2---'?57(ft Con,;equt'\lllly, the tv1iarni Board of CDomv 
Commissicmers (BOCC) .:mild not pass a reso!ntioi1 
approving<> zoning atnendmt:nt; ~ud, m; a CUP, unless ",1t 
least a 3/4 \'t)tC 1sf all uf the rnembern of Urn governing 
b(idy'' vt>ted to pass the res,)!utkm, K.S.A.20 Hl Snpp. 
l27S7d)il). 

rvIEMORANDUM OPINION On December .30, 2009, the BOCC h~ld a public heating 
to disc!lss !he Cl.IP. At the beginning of the l1earin~~. NW 
:,)fthc five cwi.nty GHmlI!iS\lOn;rs rti:~1sed hirm;cJfl,;c::1use PER CURlA1\1f. 
of <I con!lkt of ink:te:;t Afrcr heanng extenslve testimony 
frorn the V1h1ler bistrid and several rnncerm-:d citizens., *l Rurnl \Vi,ter District Nn, 2, Jl-?formi Countv, Karnms 
the HOC( trntk the matter under advisemen! until January (\'V,1tcr District), ap-peab the d.i:strict (:<:mrt'; dedsi<m 
"· ,:. .,., ">f'/•l(' . ,, wnerc ' L rcmammg • • hrnr ' c<..--.unty cnmmissww~i:s , • ., 

,Jffinning the denial by the lltii.m:l of 'fvJfarni County tu<> 

()f voted three t(} one to appmv(: tht~ CUP. Be<..~aw,e onlv Commissi<incr~ (BOCC) a ,:onditkHial use permH 
thte(: wmmfasibl:lers voted in its favor, the CUP did ,wphcation for u 146-f<H)t taH, l.--,miHkm gallon m,erlwad fll;t 

!t:ctivc the required "3/4 vnte of all tif the monibers the water stuni1.i: tank The '\Vater I:Hstrkt anmcs !ha! the Qf 

distrkt C<'trnt erred wh,cin i, governing b·ody, '' and 1xm:,equet1tlv, it was denied. The n;manded th:·· c,isc to the 
BOCC !hr further findings imd rnndusiom; HOCC memorfo!ized whdI it th;; Jeni<i. • in Resolt!!ion Nti, 



In respon~(:\ the BOCC adnpted Resntuti<1n No. 
~,1. fo the re~oltMon., noile of !he commfa~;ic,n(::rs who Rl0,-07--024 rn) July 2L '.WW. In. th,: resi)hrtion, ,he 
voted for the CUP applicaticm's apprnva! :;:iat~d their dissenting rnm.missioncr sMed ! 7 :!actqr::, he c~msidercd 
rcast1ns. I·fo\vever; tht~ lone: cumiifr,sioner who did not in voting against apprnvHl of the CUP application, 
s,ippmt the CUP applicatimi stated ''that !he propo:'itd inchidi.ng !:he prnw1~dl site, !ht: dmtiie,er of the 
,,,ah~r tuwer would place a burden on !he :;urro\mding neighborhood, the dM•J ptc,ximity lu nearby n~sidrnces, 
pn;p,~riy owner~ !hat '.Va~ not 011twcigiwd hythc beueW to the adverse impact ZH1 neighboring p1x,perty values, mid 
the genera! public and that the wat(:r district mu.Id fiml ihe '\ldlnitc negative ae~Jht'tk irnpad on the neighboring 
another loc~1ikm that wmild um prove to be a& p:topc~tti ~s .. }~ 
burdcm,or1w." 

*3 The WHter District Hkd a motion to Htrikc the 
On Jammry 26, 20!0, the Water Dis!ri.:t fik:<1 u 11ctiti(nt ;~drnission d' Re:;o!utkn1 !'·fo. Rl 0---07°··024~ lif>ted by lhG 
for judkfa! review tttHkr K.S ,\. l2'-760(a}. 1n the \Vater District ,i_s "E:xh:ib:it A," frmn evid(:net on A~igust 
petitim,, the \Va;~~r f}l:strkt arg1H:id the BOCC apprnvecl 3, 2.DW, arguing thai it was for1dan:1ent,Hly 11nfoir ll) Rllow 
the CUP application by ll. vote of tht\'.e to om) blx.au:,e th(~ BOCC tc, suppkm0ni its .. .vrittcn findi!1gs in vkifafon 
K.S.A.20 l() Snpp, t:1'- 757(f)(!) merely required 3/4 vok ,if the patties' joint Mipxilatix! facts, Further. the \Varer 
t►f ''eligible'' county commi::;sionern. Adclitk,natiy, the Distrid chi.med the A.pri! 28 pretrial ord(:r wn:s binding on 
\Vatt,r District cliiimed th.at the HOCCs cknial of the the parties and the di:strict court tlnkss 1tu)dification wa:; 
CUP application wa,; i:mrrns<mabk. The parties filed required tu nvoid ll1JUSti(:t~, lkcausc tfot district eoi.tit 
extensive joint stipulations of fads and agn:,d Ni !he rnBde no sm~h fimhngs, the preiii.aI order shoti!d no! be 
adml:~sfon of cenain c~;hihlb on A.prit 26, 2:0HL modified. it, ,illQw !he 3drni:ssion nf additional cvidern:e. 

The di:;;rict cmin fik:d a pre.rial Qnfor on .April 28, :ww, The district ;xrnrt held a hearing N1 Odober 15, ::win, to 
noting th~t the jt,int stipulations and ,,greed exhihil;-; d:i~c11s$ ,Jw \:Vatt~r Dbtrit:t's rM,ion t(, 1,trikt. Although 
"constitute aU of !he evidence to be prni,ented in the trial ihere was no discusskm Ci)nccrning E:,;.hibit A, !he distrkt 
of this mat,er." At a he,iilng on hme 28, 2.010, ihe di:strkt rnurt determined "it had the tight ami ai.i!hority t,}" 
c:oon determined E .. S .. A .. )Oln Supp. l} 7:i7(i)(l} was remand the case for !'l,rth(::r faetual findings and th.:: 
unambiguous in its mandate that 3/4 nf ''f.aJll of the: parties' joint stipulation ,fol no! pRivetlt or prohibit ihe 
mcmbc.1~ of-the govt~rning bndy'' wa:,; :required to approve c(iurt from rcqtiesting add.iiiornd :information fnll1i ihe 
the CUP app!kation. Further, the distri,:.J mun dtcd BOCC. 

~\t\:::l(r {~.f i}a"t.:~:n 1). ()ii:'J{J~ 244 f;::i.u1.. i 17 ~ 766 P ,2d. t 43 
098})}, lo rnndudt, "[f]our (>f !ht, five mernhers t)f the Adk~r th(: remand ~,n Janm,ry 7, 201 !, thi~ district court 

filed an ord-:::r focmdng on th<: re2soi1abkne1>s nf the t:1}ntmissioners ,vonld m:ed to vote in favor of the: (CUP] 
dis~cntfog <::.01rnniss.km.er's. vote, After reviewing the for the \V1:1Jcr District tt, prevail before the [BOCC] dut~ 10 

the pnitest petitinn. • ret'(H"d, the disltkt umrt n.,jected uH but 9i1.e of the 
disscmi.ni c,)mmisKinnt~i•s reasons for denyfog the CUP 
applie:1tinn hccau§c !h~)C>.<.K(ms- w,::rc "n(1l: supp<H"t;~d However, the dis-li:ict cuu1t R~ma:..ned it ,xmW nn! by 

det1trtnin(:: the rcas(mahkness of !he BOCC'~ decis-ion the c1;tid<!HC~-~!- Citing tt~ (iu;1~p R~:·v. ~r-~i-ust v. (liy r}!' 
bec<1t1s.c !he !i.l!ie dissenting cmmty rnmmi~~ioncr failed to !--Viduw, 35 K,,n,App.2d 50 l, 5 i 2, D ! P.:}d !268 (1006), 
prnvidt, ~uffici.ent finding,; <if fact to a!l(hV the district and Ft:- Zitw;,;,:rf;w;,' ;,. fiafir-d o{ ifii!!,'.<'!!nse~' (~'ii,'/'1(>' 
com:! !i) rnike thai dden:ni.nati.on, The district cornt i1oted C:wm 'r:::, 289 K,,n, 926, :ll 8 P3d ,rnn (2D09). the dis,rk! 
it "wmild literally be gue,ssing" conccming the dii,scnti.ng <::.mm ddcrmined ihe dis!lcntiit_g cnmn1l%imicr's 
coirnnissioner's reason 1hr refosing to appr,Jve !he CUP at;s,hetk;.\! t<m(:erns were remwnahk and uphdd the 
applkmi.on. In irn jmmm! cnlry., 1he district court ~tated BOCC'~ deci$:i@ w reje-ct tbe CUP applic,ihnn, The 
the dissenting commissioner\, ~aatemcm in lk~oh1tim1 \\.'i.iler District iimdy ,lppcak 
N,). R W--0 l--{HJl lacked "miv spec-ifidtv or rdercnce to 

.,. • ~t=f·-:-.: 
mry of the rCC{lf',rl!ZCd criteria dkd in r::;:,:/Gahfrt/ t~·- (iify 
<?/ ()vcrland r~atk .. 224 J(~:n. 59:] .. 5l}rf.~ 584 P.2d ·t -30 
(1978},] aHd is devoid of any b.isis for the Court to 
detcnninc the cri1c!ia ... tJscd l(J v,itt'.- ag,iinsl the a.ppr<sva! THE RE\.·fAND 

of lthe '\Vatt:r District\,] Applicatkm;" Conscqtlcntl::,', the 
Firsti the Vhiter Disl:rlct claims this court's standard distrfrt tnm'i retmmded ifa~ cnsc to !he BOCC to make "an Clf 
review i.s tk novc; b.-~caBsc ''!:he true issue pn:sented in thi:; appropriate WTrtl:i::n rceon:! i)f hs de.dstntt" 



is •!ht'. binding effh:t of agrted ,nipu!ations when wupkd "canrwt be invoked to \)ind or drcumscribe <l court in hs 
with the final pretrial order, vei:sus the gc:nerally 

~~❖X-., 

detcnnimHion {if questions of hw," fi=,I in re Estw'e ()/ 
rm:ognizcd ,ihi1itv ofthe distrkt comt to rcmnnd a zm1ing 1fop,yln:\ 2(14 Kan, 686, @l, 466 P)d 358 0970). ln 
detc.;minatron fb:r addi:tinrnil focts or .unendmcnh tu ;!{)Hing matler.s, determining the reas<mahfonc&& of th('. 
zunin g applix:ati ons. ,., HOCCs approval c,r denial of a CUP appfo.:ation is a 

qut~stio:n nf hnv \-vi thin the <;,::,ope of rev kw .of the db!rkt 
con.rt. Sec KS,/\ it--76{){u) (any person aggrieved •~may 
maintain an action in the district ,xiurt to determine lhe 

~::::~"-"-

r(:a~mmMene:):'> pf s11d1 final decision"); see y=nc:>mbit1cd 
fln~esfui\~{n! (\)., v-.. B.oard ,;:~{}?v:tler {\)tn~t:< (\nnru ·'.r:,\ :?'~7 
Kim, 17, 2K29, Ml5 P2d 53:3 0980), 

l!J Fttr.:ui:d<:IU V,. ('i(v (}J{U:1cf/ i'~tl,"()ver:~~N(d }°<{1.rk,. 2~i.:.1: .Ks:n. 
llie D1i,t1·icr Court Did Not l:>r 257, 274, 767 P,2d !290 {!%9\ OW' Supreme Court 
The \Vatcr District qtmtcs /Vi,,nt,: D;wip. C}. r, .Mis.mNri slaH!d: 

Pan)'.ic P..N. Cu .. 9 Kan.App.2~!. !Al, l4;?, 673 P.2<:! l 193 
(l 98:~ i,, ri:-Y: ,Lmied 2J5 Kan. W42 0984) (quo!:ing }hiker 
,, C},y r/Leoii. !79 K;1n. U2, l 26, 292 P,1d 720 p 956J 

"JC in the view of the !rial ermrt, 
), fr1r the proposition th,\t the distritl c<iurl wm, hmind by 

!he findings of foct and coi1tfositns 
th<) parties' ~tipu!a.ted fa,;ts ;H,d cou[d (!tily render " '::;ud1 

Qf hn.v .ire ck:fkient umkr Gold~:!/ 
iudsmicnt as th9se fact& wm:rmrted.' " Th:is. :sta!:tmwn\ 

and im.,dequatc for a 
!10,~~ver, is only parthl1y corn.>ct • 

'reuS(Jnablcncss' determination, the 
trinl (:non rrniy, in (~x:erdsing its "Tdal <1nct ~pp~Jlate courts arc not htrnnd hy 
disc:rciion, sekci the altm:nalive <Jf ::;tipulutinm; fH~rtaining ti:.\ qnesrkms nfkw, Qr that lwvt 
tem~mding .the to the kirnl the id.(er:t qf- a si.ftuilalioti on !t qt.u?:~tion {~f frHv, t\lore Cll.sc 

g<.cwcrning authm:ity for further s.pccifo:aliy, an appdlate court L~ not hound by a 
findings {tm! c(mchiskin:;." stipubtitm c,f the pm'tics ss to thi.:: lMv that i:i may 

add.re$S on app.caL Al.though C!)m::e@inns art.~ ofien 
useful to a court, !hev do not, a:t least as R, qut~stkins of 
bw tha:I ,u:e l:ikdv t(; a:ffe(;! a nmnhi:i' of (:,m~s beyond lt folhi\.v:; that the pmtie;;: qmn<:it stipufait l:c1 an titKkdyiiW 
the one in whicl; !he conce:,sion is made, relieve an fact where the stipu!l1tinn would h;Wc the cffo,;t l)f 

a1~pd!'.1~~ ,:1..~:~1:i of the duty to nu1ke it::. ow:n rc~;olutiC>n binding llrn district cm.U"t, c,r appellate C(iuri, in its 
o.11.ho~,. 1~~1,,..s detr~rmirnsti,m of questions of bw, \Vhik p,nties ma_y 

certainly stipulate to que;;i:ions of fa<::t, rhey cannot 
1,iipHlate l<i the tmdedyi.rig- suffi('.it~m::y or mkqum:y of 
thnso tac.is foe district court uhli:ze.·s in making its "Ahhmrgh ihe parties rnay agn;c to stipufak iu cer1ain 
rna$(mablencss determhmtion. Comeqw.::i1!ly, the pai:tks' fac!s under!y'ing a quc~tkm of b-w, the irisl c~m,t is nqt 
focttd mipubtion$ did rnit har the. district CNllt from bound by the pttrlies' stipulations h1 it~ detcrmtnilikm 
determinint! the BOCC'~ findi.nfi:i of fat~t and cm1du&i1>ns nf min~d qu.t~stkms of k~\V and foct T!rns, par!lei.> 
of law \vere inadequate 'fr-.r a re.,ls1)nahlencss ;.'.aonot hind a -.'.~1ml by stip11h1!:ing lo the foga! d'foc. of 
dete-1'rninatio11 and rcimmding ,he cm;e for 1\utber findings, ,, factual finding, Stipu!atkm.,<; ihM hmil ,h(: rmigc Hf 

k!rnl i%ues nvr1Hubk for a reviewing court's 
e;;~tderati,m are pcrm:i&sibk, however, rm long a.,, the 
parties do not stipulate as to m.rt,(,rs :1ffe~'.ting the 
jwisdicfom, l:lu::.incss m cc,nvenicncc of the c9urts, 
Although liliga.nts ntiy 1itiptilate t(J i1u~t,;, they m~y not hiteipi-etaiion (lK,SA.1010 Supp. 11-757(0(!) 
stipulatt\ t.> ,vhat the law require::;, i)r t!) the bw lhut \Vil! Dfatrkt ::;uggest:, 
apply to a given &tatc * 

The \Vater K.S,A.W W Stipp. 
qf fam," ( Emphasis ,~ddecl.) 1n l) .. .-JS7U){ ! } does nm :requ:it{: n unanimous vote when one 

CJ.S. Stlpulatinn::: 28, pp. 34-<is. member of the guverning body is suh_kct to re,'.m,al or 
disqualilk,ithm. Instead, the Wate.r District claims 

Similarly, it is wt~H-se!tkd Kansas !aw lh,ii: a!t!mugh 12--757(1)(1) n1erdy requires an Mfaifaitive vote faim a 
parties can .'ltiputatc !{) questions of fa~'.t, siipulation.s 

................. S\lppr!lI,jj(H:ily. !)f 1l1(>~f pre~t'!l( ,jf .tilt.~ r11~:t?Yl!L J".fii~ i f~~l~! 



inv(ilvt~:- ~a,ltutory inleJprdati(in. foterpretation uf a statute eouncil oties or may;~r and other .::<nrnnissiom:rn of 
i~ a. qrn:s,ion nf bw DVcr v.,hid:t lli1 appellate cmirt has comn:li~sion dties vote in favor thereof" K.'.i.A. ! 2 -3002. 

fr•,,-t~ deete,f city (:uundl unlimited :rC\'l{'.W. f'=hstafc ,·. Anu;-[.t_ }90 KMl. 4!, 47, 1:u Of the niernbers, only four were 
pi'cSc1ff during tht~ vc;!:e, bul DBe city cm:mdl m.ernber P.3d 780 CWW). 
abstained. Of the ihrcc: remaining incrnhc:rn, twn vo!t~d in 

•,,•5 '· 'The fondamcntal ruk Qf smt1itory C(mStn.K'.tfon, ,~) fovrn: of th~~ ordimmce. The di~,/rkt. co\ut agwed with 
\Vhich all other ruk;:; ,in: subon:linatc, is that the intent Gr<:gg .,rnd. held !h(~ urdirnmce invalid. 
of the kgishtu.re govern1,.' 

On appeal, after dis<::w,sing the comm<m-bv.-- rnk 
" '.An appdla1c court may co11si<ler va.rim.ifi a:1pccts of H rngatding an abstcntit)tl as a vote fqr the majority, ,1ur 
stmwc in ,1ttnnpting m deienniiw th~ iegis!ativ<'. fotcnr. Supnmw Cmm noted that a st::itu.te tCihtW!s 4ver the 
The MUxt must firsi look at the ink:nt ;ti e:-::prcssed in comm,m law if ihen~ b a C{!n:llict. H th!;)n (ktennineJ the 
the fongi.mge of the statute. 1,Vhen the fo11guage is p!ai.n legisfotiv:e i.ntenl of K,SJ\. l2--300t /l!,; dden11ind from 
and unambigmr;.1s, an appe!b,e coun i~ bound to its plain lang:uage, was to require a majority ofthl'.: deeted 
irnpkrncnl the expressed inlcnt. Ord:ina:ry word~ are m cit:y· council mi:mbcr~ to vote in favor of an on:limim:e il1 
be given their lmlinm:y mc,mings without ml.ding (ff(~er to vahdate iht~ ordinante. ftz,14 Km1, at ilz--23, 
something th,1t is i1ot r::mdily frnind in th;t statute m 
diminuting that which ii; readily fo,sncl therein .. ' %- \Vb:ile Ciiy ,:f f-foven involved K.S.A. l.203-00:.!., th~ 

reasoning is the sarne here. Clearly, K.S.A,20!0 Supp. 
" 'An appdla!e C(Hl!1 nm~, i;onsider ,11! of the U---757(0{ ! ) require~ '\1t kast a 3/4 vote Zlf ail of the 
pwvisiom of a statute in pari materia ralher th,m frl men:1lx:rs cif !:he governing bD(l:(' to pass a rcso!,1tkm 
i.sci!ation, awl these pnivi~imw mii.st be. re.::cmGiled., if containing a zoning anK:ndmenL !-kn~, <mly three <if the 
po:,,:sibk to !Wike them cQnsistent and harmnnim.i:,,. A$ five CQttnty c,)rnmissionern voted for pasi,age ;)f ik: 
a g,~n.::rn! mk, s!:a!utes sl.ould be inicn::ireted to avnid 

tesoh.tt1oi1, ks.s than the J/4 nNuired. The kgisJaturc 
um"t::asnMbk results.' {Citation omittedJ." ~-'frmv i. cm.lid have required the utTin:natiw vote M' a 
JkEh·o.1\ 28 ! K.m. :.?56, Syl. 4\i; :.?, }, 4, UO F.Jd lOO .st,p«i1m\it,rity of ihe goveming h\dy present at a ,m~;;ting 
(:W06). ,Ii ·whith a quurnm h present tll pass the :rn,1<!lution; 

bo,vevN·, it did ni)! do so, 
KSA.2{)l0 Supp, l2· TS7H)O), whkh .~ppHes when a 
valid prote:~l petilion bas been filed agiiima a :l(ll1ing ZJndtr tbe plain k1.nguage !)f the sia.tnte, regardless cif the 
wnendment, stak:s that "!he (lrd.inance or n~si}luti<m re,t~on of'lhe foihu:-c ti.'.! vote by a member nf.lhc governin}?; 
adtipting $UCh amendnrnnt :,,:h,i!l nnt be passtd e:,;..cept h·· a! body, i.e., ahsten,mn, recmal, or disqualifk.ntfon, "a! knst 
k~as, a 3/4 vote of ,ill of the members of the gowming ll 3/4 VZHC nf all of the members of HK'. governing b(idy" h, 
body." !·fan\ no p:arty dispui{'.S tbt~ v,1hdity or sumdenty required to pil~~ a resolution ccmtnining a zoning 
of tilt~ protest pciiticm. ~imendment under K.S.A.201 Q Supp. l 2"757(!)( l). 

Jn its appe.a1 brief, the \Vater District admits the lang·uage 
uf !fo~ .statute '\v,1u1d seem t1.-:, reqti:ire four nf the five 
county ccimmisskm(,rn vote in fav;)r of ihe n:solution, TI(l 

matter w--hat occtm,,'' but argues a county ccm:unfssioner'.s 
recu:sal or disquaUfi(:HtiOnJhouM be treated i:l:S it vacancy, 1(S.A.20l0 };upp. J 2-751(i() 

:::.-;-:-.;.,;, Tlw ii1teq}rctation of a $t;itute is a qHesti(_ln o:f law over h attempts to distinguish r''"\·'iiy ,J.t lhn-n1 v. Grr:gg; :?t!-4 ~:-:-:-:-:-

1Cm. 1 l 7, be('.au.se Ci(l' <!f HartY1 involved afaaention COUctt ~in ;s;,hich thi$ ha~ uni:imited J'tc\'!(1\V. r~==== ... 1n1eit. /% 

from voting, not a disqmllifk'.atiort or recu!,a!. Kan. M47. 

1n City i1f ffo.wm, Domild Gr1:c~g appealed t{l the distii_ci Tht~ \Vatt:r Di~trict cont@ds the dii,tric, court failed t(, 

('.t>tll"l afH~r the City of f-foven chief of polke issw.:.~ a presum::i its CUP applkmtion was n,asomsbk as required. 
complaint againsi him l'i:Jr vfolaiing an ordimmct lfalt by K.5,A.:WlO Supp. l2"757fo). 1t ai:gu~s thai because 
pi:nhibited ihe s,,k of akdml ,vithmil: a city license. He !he appikation complied with !he .Miami County 
duimed the or<l.hi<Wce w,H, iiwaiicl hecau.se a majority of (\Hx,preh(msiv~'. Plan, 12---757(u) mMdates a pre~umplfon 
the dc,:tcd membe~ of lhe city .c,,und! had not voted for that the CUP app1kati<m wa~ wa$nllllt!l~ and that tlw 
the ordimmcc's passage as n:~quircd by K.S .. A. L:---:Wm. BOCC had th~ burden to prove the application ·was 
ln on:kr for an ordinance to he valid, the statute n~q11i1x:d m1reasonabk. K.$.i\.N W Supp. l2---7S?(a) si:flle:s: 
''a maj6ri!y of uli the members-elt.Xct of the emmdl of 



"The governing body, from time tn &up.ported hy the j)lain !angmsgt; of dw st<1i:ule. See 
thne, may supplement, ,:J1angc or ~ r"'-~ _.,-/, .~ . .(, .. , "{.":le,··-... ... , '·'·'. •"$>;;_-.. ,.,.• .\ 1-,,.n. ,,•· .• ., .-~·-· •)(._,") t..;. ,+ +··t.•,• •,: ,) ~ .1 •) d. .,., .. ,_ \_l;t,hthl.::o i;hot,ld -

,)<.; 
gt~flcrnliy revis,: the bmmchirie,; or h:itetprded to ,1void UBH'.Rsonable results:) 
regu};}tions c.ontained rn zoning 
regul1.1tkms hy amendment. A \Vas: BOCC\i denial of the "onditionai use permit ba"cd 
propo~al frir such aniendment may soldy on a{:s:thdie ~~tms:idermions lawful and rem,nnahle? 
be initiated by the gi:n,crning: body 
cir the phuming enmrnission, lf such ~-?~x 

The standard nfreviie,v, whfd1 wm, stated in f'i='='('nmbined proposed amendment is uol a 
genen~l rt~\=i~ion of the hlw,,·tmrn, Co .. 227 Kn::L at lf\, for the district and txi.sting 

<1pp,;;1k1te cmtrts when reviewing i:k'.cision,; nn zoning; regu!atkms and affocts spixjfic 
spedal m,e perrnil:,, and <'.onditional use permits, is the property, the amendment may he 
same: initiated by appik.atkm of the 

ow:ner of property affected, Any 
'' '( i) The focal znning au1hority, ,n1d not the murt, has 

sur.}r u~~1cen.d.11u?-nt fl in ·a{:corf.lanci'. • 
the right to pres:cl'ihe, change or :refus:e lo chang~\ 

}fi!h the land 1.1w pfcm or (he land 
zoning; 

use: .ffenu?nt. ,~f' Cf c<iJUJ>t"efui~~ts~~ve 
fjhJn.> slfrdl bt: tfr·es·uined to ht " '(2) The dbtrid court':; power is limited to 
rea:mnat,le." {fo:npha!';is adde(l,) ddennining 

\Vhik the \.Vater Dislrkt foih to cih:: any rnsdmv to 
:,Hppott its pnsiiim1, it tite~ aH!hority thai directly 
con!rndkt~ its argument See iV,1sb Sjwt'ial l( '.~ !JC *'· " \3) There i:> a prem.anptfoJ1 1hat the mning authority 
U~r u{ !Yiddhi. No. 1 (Hl)J \ 20{W \V L :! 500977, a, '"7 ·· :1 ,\ctcd rcas.:,nah!y. 
(Kan.App.2(}09) (unpilbl:ished opininu). ln .,Vash, a 
development company, Nash Spccin.l K's LLC, filed a " '(4) The lando,v11cr iia.s the burden nr proving 
ZfH1ing d1ange npplkatkm wi1h tht~ City of\Vithita. lt ,vas unreas,)nabkne% by n prepomkrMce ofthe cv:id.cncc. 
um:!i!,put(:d tha1 she ;;1pplication ,:ompiit:d w.i,h the 
e<u:nprchcn~ive land use plan in the \Vidiiia Land lJ~-: " '(5) A court may not sub~Mtl.ltc its judgment for th.it 
Guide. However, the \Vichita City Council denied the of the adminbtrn;i~'e. body, and should nut d,xfo.re the 
zm,ing request by findh1g, inter .,-dia, that too many action unn~a,-nnahk ll!lle:>s dearly compelled to do so 
qu(:;;dom renmiHic~d <:(mrnrning th1:~ ,ktdmenta! impacts <m by !he evidence, 
the 3Ufrf•tm(hng prnperiic~. Therefore, l:ht~ \Vichi;a City 
Couiwil determined the rcqnest did not cmnply with the "'(6) Actkm is unrem-;nnahk when it is so ,trbilniry that 

Wichita L~1nd Use Guide. it c,m te S<>id it was ttlken without tegard kl the hcncfh 
or fmrm invo-h-·(;d to lfa~ community H! large, indud.ing 

On aprteal, Nas:h rnised the s,nnc issue ihat the Vlatcr alt i.nt.::rc~icd pa:rtic~,- amJ wa,; sq v,ide Qf thl~ mark lJ-mt 

Di:stri"t misc;; here: "K.S.A. l 2"757(:t} cm1.1mm1ds that ih w1rcasonabknes:; lies oubick th(: re,itm of fair 

any prnpi>sed zoning amendin.:=nt that tomplks with tlK-: 

appli.c;tble bnd w;t~ plan mm;t he presunwd i'e;.'IS<Hiable." 
Nush panet " '(7) \Vhether uction ls nmsnnabk nr nt,t is \VL 2500977, tr question 2009 M "7. Tht' hliwcvcr, ;ifter 

nr !m:<.', to be. ,Jeti:,rmined upon the b,)i,is of the facts quoting the :;tatutt\ determined '':cm applicant'~ 
w-hich wen~ presented!!} ihe zoning authority: 1.mHppw•icd pro1,,r>S('.d ,m:ie.n.drnent c,m never be pre:sm11ed 

reaSt)nBhk even if it is in an:ordancc w·itli the Land Use 
" '(8) An appdlak e<,urt mu!>t ll:mkc the \.m:ne Hf (luide." 2009 \VL 2S{l0(.!77, ft)vkw 

;J! *'8, 
frw znnin;s authoritv's acticm as did ihe district e.;)urt' " 

*7 K S/i..20)0 Supp l2--757(a} t:,; plafrl and f?r Zmi,--;~-e;·;-n(m, , 289 K,m. at 944---45 {quoting 

mi.ambiguous. As crn.itm.sted by the use of "pwpos:ed Combined lm-'eJ;'tment C? ,, 272 Kan. at 28), 
amcndrncnf' ill l.2-757{,a), th(: Kansas: Lcg:isiatm:e ckar!y 
intended. lhe presuHlptit:>11 (,f (eHsi)natileness k, attach only As; dct(~rniined c:,;rlier, lhti HOCC pr(1pt;rly followed the 
1i:i adi:iptmi am;:::mlments that c<m,p!y wirn the land us1; votiag pr<lCcdnre& in K5.A.20 I() Supp. l2 757(f)(l }­
phm iK !he bnr! use dcmcrn (lf.l (:omprdK'.H.sivc plan. The Thus:, the questinn is: whether the HOCC:s decision was 
\Vater Distrkfs in!erprdation is tuireasom1Jilc and m,t r~as()nahfo. 



preponckr.=ince l)ftl1-.'. t'.videnc:e !hat the HGCCs de6.sion 
.Reasonableness is a qn<:&ti<m i:1f law to be determined ;;m was w wide of the mark tha! iis tlmea~ornibkness ht,s 
the- fiH.~ts~ i?.o<b·o-ck. l::utcrru:i:~·e.s. L,.P .. ·l\ ('i~~i-· l:lf ().lafiu~, .2.8 outside the realm of fah- delx,Jc, Furlfo,,r, this c,)tlrt can 
K;:::H.App.:?.d :%0, W-.3, 21 P.Jd 598, r,~,-~ {lcnied 271 Kan .. on!y chx:!mT a zi.-ming dedskm m:irtai.mmibk unh%s 
1017 (2001). It is prc:s.umed that Hie znnl11g autfa}rity ckarlv cmnpeHed to do :,!) by \he evidence, See 
,ietcd reasonably, and an appellate cmm mity nQt ~l\t!_li,:,>11ner1n£:fn, 2S9 K.:~n. <~t 9.5}L ~ 
s1Jbsti!:tl\l:~ its judgment thr !hat nfthe admii1istrntive body. 

f\tl)o•:.~dfng· ji•t .. aii)· -:.:, (J(y {?,{ S/u1H·fU?::\ 32 ·Kan.;::\pp:2d !-bn:s, !k dissenting county c:ommissiom~r o:pr(:~sly noted 
SJ6. :4:\, $5 FJd 7 t 6 (2U(H }. th.at ''there ·would be sotnc Hdvel'S~ impact on the 

tmigh!wring prnpaty mvners that would, in the 
Finally, the WaH~I Disttin Wnlemh tht~ BOCC's ,s~e- (if upplkaut's opini<ln, be cmtv,··dghc:d by the benefit to t!i(: 
aesthetics akme is ''improper'' and not "apprnprialt~'' gt~nina! public." Further, the 1fa~nting cmmty 
Whiti;-. it ac.kiwv,'kdges K,$,A, l 1--75S(a)(4l c,qm:%!y· t~,mmi;;;;iontr ~m,ted the -,,vatcr l>torage tank could "serve 
allows g<)\Wning bi)dics !o adopt z~,ning regulations to .ts a t,:italys1 for highe1· n~sidemial 1fonsiry'' and 
"control !he aesthetics !)f nx!evd<;p:mcnl or mn:v signi'fo::,,mtly change the charadcr of !he ndghborhrn:i(L 
devck,pme11(" the \V1:1ter Dbtdct contends this pmcver 'Nm, Additionally, the di55C-nting crnmty commis,~i(m,~r 
meant ti) grant the authtJri!y N) create aestheiic standards (::qm~ssd c(mcern that other rnn1i 'Nater storn_gc- !anks i.n 
and "nnt m i.,&t,;Mbl, tht com,ep! of sm1ie gen,:srnfo:ed scmthcn1 Johnson C<Hrn1y aml. \liami County wwe "not 
fl)nll qf Msthietics a~ ii ra .. ~mr \!} consider lt1 1-evk;vs (lf located dirccHy iKmss :from n~si,knlial ~trndtir,~s." 
zoning (:hange rcq1.w~;ts:' The V/a1cr Pisirkt dies .m> 
Huthfirii:y fhr the ubove- propositkm. Thi~ ,ic:;;thdit<il r,:i,Ketn penm:ates nearly illl of the­

dissenting ci.,un,y c<mimissioner's reasons fM denying the 
*8 futther, Hit'. \Vat,:r District admit:;. that Kansas (:our!~: CUP ilpplication. 0)nscqucnt!y, tlw '\V.ittr District has 
have lung a!lmvcd g,,veming bodie.,; to rnm;ider acsthdic,­ not i;.arriM it~ hurdc-n of pn,~:ing ihc H()CC ,Kied 
fo ,-:oning matters, but argues tha! viithoui inidl:ig±ble and tmre,i ::::cmab ! y 
uniform acs:!iicdc i;l;;-mdards, tlw zoning decision tun,ed on 
the 1subjective, vague., ,1rbitmry, and improper an,1:hi·)tic Affirmed, 
rnncern:.< nf m1c- dissenting county commissioner.: 

To this (fnd, lh(f \Vat~r Distrkt attempts to i.:fo,tii1g1.1ish 
r>~ --· . ...- • , ... . - ..... ... .. . •: .... . ~ ~ -• .. 
i ------··uump Hn·_ In,·st . . h karu\pp.-2(, :-,~)L daimmg that m 
Gump, th¢ City had objc<:tlve t:videnre of it"' desire to ATCHESON, l, di~:;;e:n.ing; 
maintain aesthetic ::iandards by cnmting a ~~on:,pndll~nsive 
pbn for the placemei1t of dfagttised conm1rn1it~tinn *8 l rnspcctfuHy dissent. Thfa if; a peculiar case. The 
towt~rn and had ut!t~nip,ed beautifo::ttifon effort~ i:n the factual (:.in)utm;Um\..,eS dfoctivdy a!ln\vcd a ,;ingk 
arca, In l'.Cmtra~t, t!K \Va,er :Uistrkt Cimtew:.b ~.,,founi 

member Df ,he Miami Brnird ol' County Con1misskmers to 
C::..,unty p:tesenttd tl,) aesthetic srarn:bnls <ff eviden('.G t,f hlod a pern1lt fox !he, rnnstrrn:11011 of a water towi:~r in a 
,my bcmitifinitinn dft11ts in the area of 1hc pwposcd nirat area. 11ie planning rnrnml~ks;ion and foe: othicr county 
"'\va~'t'':f stt}r.agz t3.n11t (:m:rm1-isKinner~- favored issiting the permit Sn did the 

prnfossional planning staff. \Vhik thut result is pec.uliar, it 
Similarly, the plaintiff in Gump argued the City's ,kcision is not kf~1lly ohjectionahk: in and of it:,df But the 
t(> deny ilw CUP application for lhe ste~1!th mrnrnis~itH1er ,-wed tt) deny the perm.ii based sold.y on 
cm:nmunic,itinm, to-wer was "pure ~ubjectivity" he-cause unexplained "aesthetic" consickrnifons. DGspi!e thc 
the plaintiff {:(miplled ,vith {:very r~LJHirement of the trcrncmicms c!-~·foi'em:(~ the c1wrts mus! afford :;,:oning 1111.d 
City's nrnstcr pfo,n. Althqugh nQting the lack uf similar 

!'y land use- deci)';tons, I :fimi Jhe c(irm11i%hrncr's si.;m:.d 
::.ic,Hth tnwcrs in the areu and attempts fo bemiti the 1-eas.on ,vhoUy a:rbitr;.~ty and, thcrefme, Jc.--ga!ly in~idequate. 
an,~11, !he Gmnp rouri rnnduded; "\Vhik aesthetic 

The diiarkt court ii_pheld the denlat of thsl pen:nit, and the 
C,>nsiderntitms may not he as pnxi;;,~ as more tcd111ica! majority replicates lhal: error. l :wouhl rev{:!'$('. aml reirnmd 
mea5m·es and nmst be c~ircfu!ly reviewed to a~:;;urt'. that ,dth dircctio11s that foe ptnnit rn,;m~, sinct~ no ·valid 
they am not just a vague justitkation for arbitrary and nhjection kis been lodged, 
c:aptickms <k<:1:;;irn1s, thc:y nrny be considered 11s a basis 

~)\~::: 
lbr zoning ruE ngs_" r-❖=·=y_~ K;rn. A pp.2 d ui 5 !2. '''9 The n:mjority i)pinion wdl sds forth the i:.ktaikd 

history of this case, and I see n(i pnim in repeating that 
The \Vatcr District 



account. I extract sevcrnl fai.:ts especially pertinent to my rttzhnJl1{·rn~an v·~ .EJo~)!<.l ?f n--~-u~...:~uns~?( (\ntn(v (~OHlrl! .• .. ~::}·, 
sina!y:::is: 289 }(.an, 926: 94{~--48~ 2.i S P.3d 40Q (?Q09). 

QuasHudkial rirocc,~dings m~w be di.arnnerizlcld as those 
• The :tvfowri County Co1rnniss:ion crn1:;;i:;;r:s of five ckctnl entailing the ''exercise: (If discrefo)tC upon. '"1iolic~ and 
members, ln thi:; case, one excused hbnsdf because be h-earing" taken. by a body "empowered to hivestigatc 
ah(i sm:ved on tht~ ni:rnl ·w;ikr district 3eeking the pe-rmit. facts, weigh evicknct\ and dnrw (\(mdu:;ions <IS .~ ba:;is for 
A v,3Jid Jlfi)tt~3t petitil)n had het~n fibl regm:ding the offida! actit1n." /h:.,ra1 ,,. L'.SD _Ni~ 33':i'. 261 !{,m. !34, 
permit, meaning 3/4ths of the co.mrnission had to approve:, l 56, 928 P .2d 57 U 996}, They typically indwk al !east 
K5.A20W 5,iri>- Lt--757\f)dJ. A::: a result, any m1c of ~o:me: ~,f ''the normni trnppbg of a judicial :inquiry," such 
the nfmaining fout tothn1issioners could deny the permit as npcn !K'.arings and argument or other pa1tkipution hy 
by voting ag.iinst iL Thal ,vould yidd a 3---l vO!\: .in f::iv,_ir comweL 261 KmL at ! 56. Apait from those pmed1.irnl 
or 60 percent of the c1.,mmiss.ion-""sho1t nftllc required 75 atll'ibut1::s, the dift~rence hchvcen legislative pdky 
pen:,ent ~uper m,tjority; And tha(~. ,vMt huppe11Cd h;;:te. fomn,datkiti and qw1~:ijudid11l dt-"1;ii:iiou making b~C<lmes 
The stall.He gov1:.~rning the tallying of votes lwmb imd1 significant in fixing ttw ;;cope M ;1 cmrrt'£ 1'0vi:ew nf the 
.. ~ontml to a kme offkia! in the pi:Oced:urni e:ir{:umstmK:es re.~uh, 
pte:;;cntcd here. ffot l2-757 has nothfog lo do with the 
s1:.ibstantive suffkicncy nf !lw reasm1s for the '"Hl Legi:slativ(; actions and quasi:•jt1dkiai <ledsioih bt>th 
commissioners' vQtcs Qn isi;:uing ,he permit. ei1tm:! re<1sons and notnm1ei>. ·That is, the govemment 

actots have rcm-;trns for the ou,t~onms they rnac:h \Vht~fl 
~ Commissioner Rnnald E. Stiles voted agllinst the permit, ~~ourts revie,v iegisbtive actions, foe reasons are 
!n the ,Xwnty re:Ki!ution submitted tn the district crn1rt c:;::scnti;iHv 1.m,1-:;::sail.abk, Ekcted of!kfals acting in a 
ouiHning ,he r,.:.'._WMlS fi.n- denial, Stile;:; fo1{h: "The kgishi:tiv;~ ,~apa('.i!:Y can vute a ccrl,'lin way for good 
1m,pn"ed tnwer w,:mld !mve ,.t definite n~:gative ,ics.thm:k re;sons, bad re;;1so;1:s, (!l' cnttrdy ridiculmls rn,1;;:(m;,0-----!hey 
impact on the neighboring pn:,pertk<" He nntcd that three can nip Ct)ins or read tea kave::- if they want And lha1 
lwrne;:;. would be, respectively, 550, 750, and 1,350 foe-t di:ies nnt rnnder foe zrutcomc Vltlncmhlc on judidal 
:from the pmpo"dl \vatt~f tower.. The H'.Wrd indiesitt.~s those r:c~>i{:v,··, '-l(iters, (if ,:ollrse, ntight thoow tn wn:1 mit Qf 
residenls opposed tht'. permit .. Stile,.; aho ,.;aid that no ,Hher office coin-flipping fogis!atorn. Judida! n:view of 
water tmver in rural Miami Cmmty m south Johm,on legislative ottt:coines i~; al~o severe-J:y con~trained. 
Countv wus :m dose to residence;;.. But he foiled to nok A;;;;Bining ihe kgiHblfon-•"•be it a city ordimrnce, a c01.mty 
,hm. si-~nihir \>ial{:r towern had been built c:l,;1~(:r ;n homes resolution. or ll state $tMWe-----·rnet,i,, aH ltxhnkal 
insid(: the cilv limits <if Pan!a a:ml Loui3burg, S!iks did requin::n11::;1t~ for em{etnR:rn sndi a:,i jJrtlper notiee, single 
n,it tithct-wis; explain the "negative aesthetic imp.:1cf' of subject, and fhc likc, a court typically must uphold the 
the propnsc:d wat.:ir tt)wcr. Because of the super mr0ority 1rn:,\$ure ev~u thou?¾,h it rdkcls nKmumenially un:;ntmd 
reqmi~mc:nt., Stiles' vote against the perMit clli:.~frvdy ~.-.=:-. ... , 

pubhc pohcy. S.ce· ~,~:~:::~(),ctr lJt!xler --~})-r~)ig:.)· r. Jhyc}!#~ hecttmc tha pnsitimi qf the cqunty c<'.Hrntiission, ,ind it is i,~f 

226 Kmi, 383, Svi. \ 4, 598 P.2d l 05 ! { l 979J, ff the frK,11 point of the waler district's cmm challenge, 
kgis!atk>n irnphi~;e; on ~1 firndamb1tal rnmtitutintia! rigb; 
r,rn suspect class, the C(m,ts may k,ok • I·lui!dim! Rl it ::nor(: dosdy. the Wll:ti':r tower ds.t;\>{h,~rn wo,dd ent.)il 

additirnm.! , .. costs probably rnca.sured in th~~ hm,d:rcds of 
ln r('.viewing quasi•Jtidida! pnitecdit1J,,'ii, hn,vevcr, the fhmisands of dollars. 
court;;. mav consider hmh reas<ms and ,)u!:comc:,. Aml, 
indeed, an,.nthenvise pwper 9utcon1::l sd aside if The ·wakr t(iW(:r w(mld. be quite forge, amU n-1Iiy !?e presume mm.t 
ihe reasons betray una(,ctpiabk methods or gn:mtn:!s for p.::opk would crni.sfrler rt visually unappealing, Bw 
ado-piing !hat Fhpping a coin, thr example, nobi)dy prc:sent-Gd evidcncc that the water tower would ()UlI:,)mc. 

wtiuld be incmnp:.\tihk w-iih wdghing of evidence or ditilitiish bnd valu:e:s. 
dr&\\.fo_g wnchtsi1H1s necessary to support a q1.ia&i-judicial 
dc~~i:c;i<:m, That wmi!d be trne without reg<u-d to the The nub (if the issttc is the kg,tl sufl1ciency qf the ri::a&(in 
smrndnc.% of the mrtt:om:::, a.nd for dt'nylng: the permit Tlrnt is, does the rcdtatinn of ,I court Wlltdd act ,vi,hin 
it;, ;1uthori1:y to vacate the result a3 arhitrnry. S,:c Rubins,m "negalive ,testhNic impat:f' withnut something nw,re 
r. ('in.~ of !flrhita l:?clirf·nt<:~.=-u~ lid, tu a land use rcqnc~t? of Tro.J·t<:~es., 29 S K.an. suffi~~e tlcljel~t specific zoning oi: 
266, • 2i'L 241 F 3d l 5 (2010). {A dcci::;fon M a 
Qovcrnrnentll.l b,idv ;J.tting in a qmisi-jtidida! capadty \.Vhen .a z:oumy comn1iss.ion con::;idern it5.t:i pe1mi!s n.r 
;;1av be said to b:e· arhitrmy if it was r~,1dwd '' 'withoul zoning d1ange_,;.for pa.rtinda:r trnct:;; of hmd, it act:c; not in a 
ad;quatc determining principle::: for] not drnic k~islati\'C cllpadty bu! in n quasi-judicial mie. Sex~ 
according to reason ,n·judgment' ''), 



would have allowed cad:i fan:n to frrntaH nirward ,}f a 
\Vhen a ,.ity council or com1ty con1mission atkpt:,; tt dozen turbines bct;vc;~n 260 ,md JD(} fod tall mnuntcd on 
e(1n.1prehern;ivt; :-:i::ming or land US('. plan, it ,icts in H large 1.~ontrete pads. The fac.tlitfos likely would have bet:n 

1eg~~l«rive tapacity, ~I~t\:;:~}irle·?:~ t~. (~i.zv <rt· {/verlarnl The. f\o·\. emisrrnc,ed nn foght~r e.kvHtion~ \:vithln the co1mty._ 
facilities, highly vi~ihlt~ '.'.24 therefore, would h;ist~ be(~n Km1. :W!, SyL t !, SM P.:.?d LW nv·n;j. Bu:t when 
stn.lt:hffell in the middle c,f the Tallgra:;;s Prairie ami the the same bNiy coBsid,;;rs re:wn-ing a pm:fa:n!ar pm:cd or 
Flint Hilb, rerngnizt~d sc.~11k attrnctioru, of the st.ate. And issuing a li$C permit of the .wrt for !he w,ikr tow¢r~ it 
they re,lS(!!mbly (:0tlk! he ·c(msidcrcd marh~d!y iktrimenrn.! ~J1gages in quasHudidU! decision making. 

~:-.-:-:-:: to the scenic qualities of those areas, In addition, tht~ pad,:s 
r=~====:lhnnierr.~ian. 289 KHn. ~it \}46 ·(cJting ()rdden, the ·C{)lU"t v-mulcl have had n1e~ii.-unib!y ncg~tive tfi:ects on flora, 
characteriz~t "spedfa:.· in,ct rezoning" as a quus:i•judidul fo.mrn, ,md the overnll e-cofog,/ of lhe fatms and the 

.. ~:::-::-~~ .,, ·;,i-,,_. ,. /Cr;,,1,1, n4 .,,f ,97 11' tl'M ..... '1',.;:t·'"''" ..,. 
~\,.,t 1v,.)'\,, 1), l>_h/,- ,. ~" .. •~,.~._.(,.: ,i ....... -.. i( -~-"-{·,·>·~,. -1,, ._;i_,, .-..•; ,'. ) . )s;J-11, <A-..(.).,.(,._,.,._.~ surrnunding land. Set' r~i: limm(mum, liN K:in. M 
the govenllng body may not rely i;impfy on ,; yes or no 952··_53. 
vqtc im th{'. change bw sh,mld adopt a \'-'!'tHen statt~mcnt of 
evidence and factors c-orn,itlcred in making !he dedsfon. 
f:'::::::: • \VhHe fess dramatic, the aesthctks at play in Gump wcre­
t"''''22J Km. m 597, The. purpose is te assist the rnurt:i in :;;imilarty anchored in me,isurab]c eomiderntions. There, n 

~~::~ .... 
reviewing that qtmlli-JBdirial dcciskm. See fi\?.24 K,m. ;,it pmvider nf rdl ph6nr~ SN</i(:e~- \vantcd tn im,taU u 
597. 165-foot ,rnnsmi1tii1g lm:ver, ostensibly i.fo,guised as ,1 

flagpole, in ati Mca tif \-Vithita tlmt had m«krgmie 
~::::::•-:-~ 

\Vhen revkwiHg ii qrnt'ii~judichil ;".t)tling t)f iaml use ''exknsi\:e bt::m1fr!kalion dfmtss'' fi:,,: :h K.an.App.'.!d llt 

ded,;i(m, ,is here, the (tHffis ,itc !I) look a! the 50:f-U4. Thi::; Ci,)lirl upheld the dty'::; denfa! of tilt:: rt:X'(oe:st 
rNisuniihkness. -nf tht:: fH.:tion bm, in doing~), rn11~t g:ivc <Jn aesthetic ground~. Air existing xcgtt!ation limited ihe 
p,t1tl<.:.th<1, ,.,._.•..., ], • .,:, dd~., -.·\:.l'-·~ . .,n,.e '"' h> ' th,tt ,. ,h.,hm. ,,.,-•',·. Sc-~-"('->•' r=t~~.,,·• ~ ,.,,,11,i,-11u, .... ~ ,!',,.,A ht'.igh, of strrn:lm-e~; t1 f lfmt !yfe to fll} lJl(H't~ ihan 85 foet in 

i1't'.:'f,~'{tNe1H Cf:;, V . . B<JH.."'.f..l ~!r l--.lutler (};J.JlH\ {'oNHf.~ 'r\, ).27 !ha! pH.rt of the d.ty withmit a spc:cial m,~ permit r,fo 

Kmi. 17, 2t-L. 605 P.2d 533 (FHO\ The court may @t pen-nits had been gnmted. The evidence abo shnw:ed the 
s11bstitute iis judgment for ih,1t of the gowrnrnentd bt,dy. prnvider cooid ftmii,;h city•wi<le phone ~{)verage withoui 
The majority opininn sets forih th~ dghi ntki.< (1utiimx! in a t.ow;::,r i.:1ftha1 height 35 Km, App.2d at 51 l---12. 

('olnhbred b·ive};·tr-nenl ('o. for assessing re:a~nnabk:.ne~s~ 
and 1 do not repeat them hen~. Those east.'.~ illustrate ai:ccptabk reliance on at::s,thdic 

factors in maki11g z.oning and fond use decisiom;. But this 
"'ll ·rh~ Kansas appdlaH:: c<iurts hav1:~ reNJgm·wd th;i.t ca,;t typifo~s Hit~ vk(~ ihe rouri: warned M in (himft. 

irnn,idpa! goverm1K,.nt$i im,y tah, aesl'heth::.~ :into a,~cmm:t .A~~:sthctic~ has ken played as a trnmp c:anl m thwHrt 

in making specific rezoning and land use detcnni11aiions. constrnclfoi) nf a water to,ver that appears to be in !he 
public interest and under t~in:ums'iances not appreciably pt~~?lnune.-~·uuu:{ 289 Kan~ ~~t 95 t; f??\)unr.,o Rei-:. ··rrYst r. 

~?.f l;~an:l\pp~Zd t d.ifforcnt from lh;wc in whid:i w;ikr kw_rcrs a.lrem:!y han~ f~i(v !f\chi{:'.1: 35 SUL SyL 3~ 1}1 .P .. 3d 
been built in tlw same ';'idnhy. The eatd is \,dthnut 

f 2N:! ( 2006 \ B tit acceptab k iie~thctk <:(m,.ddera!ion~ 
identifiable suit t,r n:.,nk, yet it has prcvai!t::d, T!mCs at 

indwfo ar!:icu!able, ob_kcii,,c jn_sti:ficmions ikd to the 
least partly because Msthetk conMdera.tfan:,;, hy their very particular i::hangcs Qt use~. The Gump ciwn pointed ont 
nii!:lm~, ,tr<'. squishy. 

that ac~:thetk factors ol'ten lack the prcdsion (~f other, 
:t:):::::: 

mnrc teehnic.a! zoning $iandards. f'''''' JS K:m .. .<\Ndd m ,~u Broadly ~peaking, ac~;thetk;, is the study cl beauty 
5 l2. Acc,onHngly, they "must be carefully rnvie\>/cd" to and re.fin<'.HWnt and th(~ discernment of the. attributes !foit 
t}re.-<;'ent 
~ • • • !heir • • u.se a;; ~~~~:-:-rm:nouflage • • ,-::. • tlJr • "uThitrarv • ... and • • • form thoc;~'. qualities, Hnt what is pkasing if! ;hat resp(~C!: 

capridous dedsions.'' f°'"'' JS Ktui.App.1d at 511. The uhimatdy ddks !Jf¢(li<:;i.,,,;; defi.nition, There i~ irutb in 
Km1sat.; Supn~irn~ Coun a!so n<ikd that '' ll'Jh(~,e is an the diches !hat <me pen.rm':; lrneih is anoiher's treasure 
aeslhehe and l~u!turnl. ~idt of municipal devdopnicnl and be.iwy lit,:;; ifl !he eye o:f the bchokkr. \Vb.at 
\\:htch rl1(ty he f;..1steted ~-vithi.rt re~Jsonal.sle lirni1a1.lons. ~ -~~ distinguisher. lhc be,nniful ultlrnatdy rest-, <HJ suhj,~etive 
(Emphasfa .added.) f:!e*sto.i i·. lfoar-d Ciry judgment, rnther than obdcctive evahmlion. Judicial 
c··on1Ndsslo.n.ePs. 21}~ :Kan. )237' 329.; 543 P-. .?:d 10.lO pwcc$S eseht\\'S that sort of sul'ljectivlty prccisdy hceause 
(197.S}, it cnnfolm<!s n;tion.i1 tk!em1iru1tiM and predictable resuk 

For ei,wmpk, Wabau°'we Coi,mty's zoning 1:kcHon w bMi C(immissioncr S!iks offorc<l 110 dc~criJ}tive cxplanalion Gf 

c:ommerdal wi.ml farws, nwiewe.d in Zimmerman, ,xm.!d the water to,ver • i;: "neg,,tive. aesthetk.s impttct" He did not 
he ~uppcn'kck in pari, QI! a\!~,thctic gn)\md:; whm·t tlm.t u:'\e tie itto height requ:kem(mts ix sirnifar ob_1ective criteria of 



!ht~ type inv<ilvcd in Chimp. N<ir did ht: ikserihe 
ddeterkiu:, consequences for a rcc1>gn:izcd sce11ic or 
historic area, ,1s in Zimnunnm1, Thi~ cfose:st he came was The cnm.mun.ity hnie::fi!s of the water tm:ver were w:d! 
tht~ proximity (~f the 'Nater tower ,o residences. That established, ,md Stik-s ~1! least 11cknowledgcd them., There 
.s-ug-g,~sts: wa!c:r tm,Vt'.rs: m;1,.~e visu.a!ly unpleasant app,inmtly \'l-'>.\S no 1xnmtervai!ing harm to the co111munhy 
ndgh!wrs. But the ,iestbetic impact here ~vould hiw,~ been at large, as there wcmU have he,:n ·with eomm":rdal w:ind 
t1<,, worse. thiHl wtuit has akeady been pennitted with ,vater forms atop the Flint HH!s in \\-'fibaunsce Ci)tmly .. To 1hc: 
wwern in I',wh and LouL~buriI, --when:: Hmse stnu:tm'es art: ixmtrary, building_ the water tower on ;J.ny acceptJhk 
ewll cfoscr iu horncs. The !}t(ip9-:;ed :wilt~r ttnver a!!.emative site would huve b-eert i:,,.:itisidernhly nwi--e 
apparently W'\.)U!d not viobk any exitting setback or e:q>cosi,,c, Weighed ,w;1fr1\.l !hose rnnsidcr,1tim1s, th\3 
sc.rnenfog reqt1iremeuts. And Stiles 11:rnddkcl bis own immediate 11dghh1,)rs 9f !he proposed ,va1cr tower --werc 
rationa.k by rngges:ting die \"iH!n to-wer c:ou!d pi'timpt u11happy. Tht; Gump court nt1ted that although 
corn,irw::tklll of nwrc home!> in !ill~ iirnnediate arh,-·,,·-''a "neighborhood ol~jectiqtis" n-my he conshkred in rezoning 
1oatalyst t1:ff H higher residential density" in the jarw,n of decisions, the ultimate dUermiimtion re:,;h on " 'the 
the resi:_-.!utfon. Thu:s, he argues ,;,imultanenu~ly that the t:~ndit M h,mxi involvt'.d to the t:{)mnmnity at !arg;;~,' '' 
,vat er t.:rv.,cr would be _ mrne,;thetk, hut it wmdd aUntC! f\?: .. ..:.; '\ •" 

, ,.-.·!x;m1p. .>:) .t">.m1..hpp,}d :F -. • a, ,. 
:i l I !_qnonng •· - ' H·aten:1n:uh • , 

v. 
nc w homc:o-wn<:rn. fJoan·f (~/ ('on?.i}:./~5ior:er,-,;_, 2(Li }(an. 3 L7.. SyL 4\ 3 ... 454 

P.Jd 445 ( 19<'.:i<.l] ). ;-\s I have discltssed, Stiles' opposition 
Whal folks offored comes w;,n)S& as nothing nwrc than dq:iernkd up<:itl S(Hne- tmd,dfoed, unqi:mHlfo:I com:crn for 
the hib<:!l ''<le$thetks'' slapped on an "m::gatb/e" aesthctks-----the wlit>:r to,ver w:cm!d he 
!--<fon'kli.ke,ihis:-and-l'm--Mt--g(finR~1n--Y()te-~forc--it unpkasant tti look at. But it ,youid be rn) mme unpleasant 
position, That would he w1o~jectfonalik If he were foM thosc. wa,cr to,vers ijJ Pa(;fo and Lm1isburg, And the 
-,vearing h-is kgisfati:ve-attion h:~; Hut he wa:sn'L He was ,vmer- tow(:t wm1ld not lmv(: vhlate:d ,iny existing land us(;' 
al'.ting :in a qlm,;Hrn:!ida! capacity, Stiles' rntional:.:: foils rcgxilah<Jns. $tikK' posil:i(in, thus, rdfoets <1 level of 
the genera! precept~ for acccptahk q1.msi-jrnfo:ial deci,;ion ;;irhttr.atiness friHnd unacceptal?k in ComN1wd !m-,estment. 
muklng, 1t lacks dNermining priiwiple~ arnt for aH 
appeanmces, fooks to be hisccl on \Vhol!y sub-jeotive As 10 thl~ st~c:ornl t'.<1mpo11e:r1t nf ifo~ C'mnhined Jiwestm~wt 
C<-B1sitk~rat3on.s:, (Juasi-jud.i~~i«l pro~~ess dc.rnands fador, Stiles' posi!kin d1)e::~n't Mi mrn:h "he o!ltside :the. 
something more, Sec Roiiinwn, 29 ! K.mL at :n ! .. l'Ntlni of fair deb,1te," ns it effoctive!y dafies i:Uiy dehi1te at 

all. Stiles. dcdared the water tower t<~ he umiesthetic 
Stiles' ded~ion also foib to Hl(~asHre up to the mnre \:vi.ihout tying hi.s c~11idusfon w any identifiable standard, 
!J,HtiGuhriZ('.{l foc!or\. for rezm1ing ded~ions <mtlitid in 
1 1x1s! practice., or oth:c:r even ,\~n:mtdy ol~c:ctiVt~ measure. 
~)tC'otnhi1u?d .fn,.'e.i:.ttneui (\),; 227 }~Hn. at 28. i\-l<s&t uf Iii t"ither WQtds, Stiles declared ilrni in his view !he \Vaier 
those: :foc-wrs reaHy <lna'1 apply ;H all nr are mherwise tower w·<m!d not be: aesthetic or plea1;fog in that loc~tfon. 
a-cc,>anted for, Thus, l have ackmrwiedgcd the dcfc:ric'.ncc: fk ofa~md rt(ithing more th,m a stibjective npfoion. A 
due the eommissitm':s dedskm and th11 iimite<l wle (>f the p-erso:n'$ suhjccth·u i)pi_rsfon on a rn~tter of aes:thetk\. can't 
(:ourt:, in n~vie,ving that ifodshm for r"';:~:sonabkness .. Aml re@y he right or wrnn.g in ton ot!jectiw ~ense if the pcr:mn 
l hav<: mJted that lhc t:iHB"!s c,inn.ot substitute :their \'ie,vs ~im'.frdy holds tha1 vfrw. Those opinfons me 
frir those ,)f q;msi---judkh! ho-dies, .EtsrnmpRssed in ihat Bnddmtab!c. It is as if Sl:iks deeb1\~d l\,fkhelatig\~ki't. 
deference is a presumplion of rem,onabki1ess (otherwise Pieta !,) be a heautill.il wrn:k of ar! and I-keth,wcn's Ninih 
',ve wm;ldn't bt~ deferring and ;:\chmHy would substitute Symphony to lw H :sub!imt' piece of mus.ic or, more to the 
l)t-lr judgment) and a 1(:qii:ireim~nt ;hat the rn.rnl water point hen~, Pieasso':, Se,ited Nude and th,~ Ifoatks' Lucy 
distrid l:ieil:t the burden of shov,.-ing ui1-rem,ord:ikncss. in the Sky with Diamond8 ai, hHv:in,g "11 ,kfinik ntga,ivc 
{again, that is bouM up in (kforence to the decision), Thal tiC$thetk impu(;t," Nobody cm1 prove oiherwfae he~riuse 
('.\.\.t~n:th&y a(:t:Qunts for all of the Combined investment the pi\lpo:,itkms, as unad,dkr;:.1ted 9pinkm, are 
fad(f!'~, save: mie: tmprnv,ihk, 

·.,, .13 ''Action is nm:easunabk '.vhen it is so arhHrnry ihat It is, ho-,,vevcr, for that wry rca,-son purely suhjectivc 
it rntl be said it .v,is taken withmii regard tn the bem;fit rdiunce nn abstm,:t or 1md-efined aesthetics nmnot creep 
tit harm im,"Qlved w the corrHi,unlty at brg_e, indudfog into mld eontrol quas:i,judicial deds:iom, on zoning and 
au imerestt'.{i p;u:tks, and was so \:vide of the mal'k that land use. Tho~e dedskms defy mem1ii1gfal <k:finitinn and 
it"' 1.mmisw1:1hkncss lies outside the rnalrn Gf fair WN!!d lhwait judki.;;il review. Becaust'. they cannot be 
det)ate.,;~ ftr221 K~Ul~ ~~l 28. • • proven or dis.proven, they urn inhentntly arbitrnry and 

esserniaHy irnpo,,sibk ti) dehat<: as a basis for fo,;hiN1:ing 



thoi:<e ded:;;fons, Fm: that reason, would hold <kcisiom, and impermfasib1y s1ibjective ,)ries .. ffot this case 
Cornmissiofler Stiks' cxptd,sed re,iscm fbr dimying lhe falls on the subj(;divc sid1..\ \\.'hen Stlks pointed M no 
use 1ietm:i! kg,i!!y bwtiffo::ient tlmkr the C<->mbfoM e~isfrng retJuircm,~nt& cGn,,;istent \">'ith his reason frir 
bivt:'Stmi,,1t lest and contra,y J<i the v,11id ,1pp!ica1ion of denying the permit rmd ,vhen -pa.st prnt:iiccs in placing 
aesthetii;: umsidcnrtionfi for !ai1d tr.;.c decisions as rdltic:!.::d v,~atl:'r t(h~'01~ near n~sidences unckrcut that reasiwir1g, The 
in Zimmernwn m1d Gump, rkchi.on wa~ arhilI~xy and, thus, kgally insuffidi.:nt 

*14 l hasten to add, however, tha\ aesthetic& reflect a Hy upholding Stik5' stated positiq.n kir the ouk9m~: lwr(:, 
valid comp,:i:mmt of zoning und land ti.Se reg,t!atina vd,en the mi~iority invites municipal official$ opp,ising a 
tied to demonstrn:blc or objective C(n1,;.lderutioi1s, spcdfo: zoning or land ww rnqut.~s:t to bi.illetproof thei:r 
Preserva.tiC1n of his!i)ric buildings m- ncighbnrlwods may :stance by tdying, at lea.st in pHn, (}fl its "negiitive 
he con$idcn~d aesthetic, just as avoidi:ng the vi,ma! ae:.theti,: impact'' T11is case ekvak~ aestlldk~ from a fair 
{il:'gi't1datkm of the flint Hm~ with wind farms lms been. and appmp.riate consideration into an unass;aHabk ground 
Curt::1iling esrxidally in,tusive noise,;, ~tndfo, or ;-;ights for n:'.)edion,' 
certllinly may he in:fti,~d ,dth. ,~es.thctics, t!ioi, justi(ying 
~tringimt limits or outright bans (m livestock operations <ff 

qminymg ,1djtKt.'n! to residential tireas. Acsihctks qrn be 
ineDrpomt,~d ii1m o:l'tltxtive :toning rnquirnments Stich ,% 

;:;ethads, height reslridiom, a.nd prnhibi,iorn; on 268 PJd 12 {Table\ 2012 WL 30916'.i 

iw:-.ompatible uses in i;:ertain ?{)ning da,;,;1fiea1ions, r do 
not :;mggest how best to pm,itfr,n the line between 
:1ccepiahiy defi.rnx1 ae,;the.tit~ n.:,,i.;mu, for fand. Hse 

Footnotes 

Although not 1n<:1terial to rny vlew of the case's disposition. ! also disagrnEi with the majority's conclusion 
that the !angtmfie in l<.SA?.0·10 Supp. 12--?57{a} imputing a presumpfa:in of reasonableness to a zoning 
amendment conforming to a ,,enriprehensive land use plan .applies only after the amendment has bei:in 
appmvo(L That particular sentence speaks of "any such amendment," whict, plainly refers b the 
imrne<liateiy preceding sentence discussing "such proposed arnendment.'' The terms •>such amendment" 
and '·such proposed amendment" are used interchangeably throughout the statute. The statute, for 
example, discusses certain zoning changes pmposed by groups of landm,vners and imposes notlce ancl 
t1earing rnqulrements for "su~~h amendments.'· K.$}\.2010 Supi). 1i---/57(c). That couldn't possihiy refer to 
the amendment after lt had been approved: gfving notice and holding a hearlng then wou!dn'! maim sense, 
In short, if a proposed amendment conforms to .;i comprehensive plan, lt comes to the government body 
with a presumption of reasonableness .. 
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grnnt,xl ill ! 998 an(! to er~oin Mid-States from opern:ting 
the rock quarry. The di:,trict granted P,3d 380 (Table) t<Jlll't the Dcfori-1..kmts' 444 
rnotion foi: smnmary jmignwm @d upheld the validity of Unpublished nis:pnsitim1 

This tkdsion ,-vlthout pu the special use permit The: Plaintiffs' JB(lti.on !hr bHshed opinion is 
in sumrna0·· Judg:irnm! <,vas denied, referenctid thti Padtk Rqmrter, Ste Kan., Stip. Ct. 

Rules, Rull::: 7 .04. 
Plaii,ti:ffa appeal the district rmn'1't• (1Hkr granting: NOT DESIGNATED FOR PUBLICATION 
s1imm.ar:y judgm:cn! tht Defondants. On app,~a!, rhe Court <if Appeals of K,msai5, if> 

Pfointil'fa raist severnl argHmmts ch.;:i!!enging the validity 

,:kny L V:!CKRRB, etaL, Appellant,\ of tht~ speeia! u.se pt~mit which allows for quarry 
v, op0raiions. Plaintiffs ixmtrnd.: {!} Frnnklin County foiled 

FRANKLl:N COUNTY BOARD OF to fr,!kiw the required prnccdme::t ,vht~n i.~sui:ng tht~ l9% 
COMl\HBSlONERS, 1\tkl-States M,1teriais, LLC; spech! Hlle permit; {2) the nKk qlimry \VilS not zipcrnHng 

acnd Robert 1:L Killough. Appdkes, as a k\~a! @nc<mf(lrming H.se when the special use permit 
was i$~u.cd <w !hen-::aft(lr: {J) Fr::1.nkfo1 Coimt~t 111ifod w 

f°""' 
;s~~-•-•, • 

mklt\~ss: the factors klentif.ied fo C\;la\y, v, Ci,y ,·:f 
O\t'daml Paik, 224 K,w. 59l, 5::-:4 P.2d f 30 ( 1978), When 

Opinion fikd,Ju1y 19, 2ol9. gnmting foe special U$C permit; a.nd. ('t} 1he siwdal us;; 
permit hipsed because ro,:k ;;~1.b;; did nol \)Ccur bT-ry 36~ 
days. Appeal from Franklin Di:::trkt Comi; ERIC W. 

GODDEKl, jrnig~. 
After rnviewing the record on appe:1! and ,he parties' 
brief~, we find the Plaintiffs' argU1Y1ei1t~that !he sptdal 
use p;~rmit is invalid---·.Jm~, merit becaw;e Franklin County 

IL Sc:ott Ryburn, <.if AnderHm & Byrd, LLP, of Ottawa, failed to comply wilh Kan~as stan:iti),y requirements when 
for appd!mi.is, i~:oning i.t Accordingly, we reverse the distrkt comt's 

grant of s11mmary jiidginent for Pefondm1ts which upheld 
Bbinc Finch, 9f Firn.+i, 0)vingtmi & Hoyd, Ch,ll'l(:red, of the validity oftlw Qu;my's ;;pedul use pe:rrniL The NSC is 
Oitmva, Hmdky R. Fink,,ldei, of Stcn~ns & Brand, LLP, rnmandt.'d to !he district court with directiotis to grarit 
of Lawrence, and DimA L. Brown. county cmmsdoi; fo.r Mmmiary judgment for Plaintiffs on ,heir claim that th(: 
appdkc:-.. Qrnirry\ r,pedat \ise permit t$ invalid and to vacate the 

perm.it On the other hand, on rem,rnd iJrn dharkt cornt fa 
dirt'Ct:::d to gn:rni s:timmai:y judgment for DCl\,nd.,1nts on 
their daim that the Quarry ·was in opernfom prior to and at 
the tim1~ of the adoption ofthe bming regufatl<lM and foe 
Qnan-y'.s lawfll! m)rnxwfonning w,e has n•)i been 
d.iscontinued or abandoned s:im:e that tiim-~. 

FACTUAL AND PROCEDURAL BACKGROUND 

t\-hd-State~ open1tes a wck quarry in ihe Peoria Tpww,ilip 
of Frnnklin Cmtm:y, K,msas, 0n three a(lj(iining tracts of 
land ,:iwm~d hy KiHQugh, The t!uN: hmd arc *l Jerry L, Vickers, et al. (co!kciivdy Plaintiffs} an:, trm;l:$ (1f 

,:(l!kttivdy known as the HickN-y mns Quarry (tbc landn\"<'ners who O\.VH real estate neii.r u nxk quarry in 
Qnan:y_i Before Killnugh !eased foe Quarry to !vtid"Stales Frank!lr1 Comity, K,=1.risas. The rQck quarry i5 owned by 

Robert B. in .20 l 3, there were otbe1· opent!QfS, KiHqugh ,rnd leased In 1\tid-Siates iVMcriuh, 
LLC (Mid-State~;}. Pbintiffs filed a lawsuii Main1,t the 

The Qt.ii.my beg;m operation in !994 ,md ·was originally Fninklin County Board of County Coitmilssfont~rs 
comprised Df two 1nu.:ts of lamL By Jamiury !995, the {Boatd), Mid-Suiit~s, and KiHiAigh (colltctivdy 
Quarry had a !a.rge pit ;i.nd rock stm~kpik. On fone l, .Defonda:nb), seeking to set aside a special ni,e permit 



1995, Ki!kmgh leased tb'. Qrnirry to Killough Qllan-it~s, bdbre Franklin County i~sued the special use permit or 
J:nc,------a cmporntirni he owix:d and opernt(:d, Ahmt tlmx: thc.mifrer. 
n1.onths later, Ki1ki1igh Quarries, foe. assigned the quarry 
kiisc w Hunt ~Ai<l\vc~! rviining, lne. (Hunt \fo.:lwe1;t}. in The district c<:-mrt grnnkd Defondants' motiori for 
l 9%, Kilhrngh pmdrnsed the thfrd ,r-act of hwtl ~vhk:h smnm.my judgment base,! ,m its determimilion that the 
ncm, induded the Qimrry. KHluugh and Hunt !Vtkhvest Q\mrry's: sr:,ed,11 use peHhii was validly issued by 
amen(kd the a%igned qu,,rry lease in July 1997 to indude Fnin}; !in County, 
the third trac.i of hmd. As i:)f July 12, 1997, :di three trm.:ts 
of !and that C!)mpriscd the Quarry were leased m Hrnit I'laintiffa appeaL 
lvhdv;--e3t iJ:1 a .~ingk kase; 

*1 On Jamiary 8, 1998, tht~ Board ind1,ded \he Peori-a 
Township wi~hin Franklin County's ,-:oningreguh6nns hy 
a(!opHng Resoluifon 9~H} I. Und<:-:r this n::sohdm1, Hll 'THE VALIDITY Of THL Qt!ARR Y'S SPEC!AL l:.JSE ihc 

PERMIT miineZJrporated anm ()fthe Pci1rfa Town~hip was zoned as 
Ml Agrku[turHl Dislrkt (A,J}, 

On appeal, the Plaintiff.;; mnknd the Q1rnn:y's spcCia.! use 
permit i~ invalid becuu~e Franklin t\:,unty violated the To addnt's'S cxhth1g hu~im~s<ics: operating on p!);'.V1(m&ly 
pwccdurn! rt~quirem,.mts Qf K.S.A. !2--757 and Franklin tmzoned properly in franklin C\mnty, the Board prnp<lsed 
County's l. 99;~ zoning. :rngufa !inns ( ! 99 8 Z.ming; Rcs:ofo!:ion 9/U). Re,;oh1tion 98-13 pi\S$ed 1m l\farch 9, 
Regµlatinns) when appmving the special ~tinn 6 to A.rtfoh:: llS(: pennh. ! 998, and added Se .. l l 4 of Franklin 
Plaintiffa also assert: (1} Hw :~pedal use permit w,:1s Coirnty\, wning regulations. Under Section ,J.. ! 16, 
invalid becauBe Fnm1din Ci:iuntv foiled to consider th(! propeny owners had. l 8Q day~, from the cffoctlVe dme of 

the amcrnimmit to a.pp!y for a ~pecia! use permit at 1:w S.(1-(,alled Go!dtw factors, ft(,'-:1!:r;-ii, 224 Kim. ;)t 598-'N; 
diargc. The pwced11n~ to obtain a s:p(:cia! use permit (2} Defend.ants foiled t<1 pm,'e the Qu,::iny's special use 
under Section + l 16 is described later in this opinion, permit imd nnt laps:ed; and {J) the Qnarry wa,;; not 

opcrniing as a legal nnrn::onfonning use, 
In fo.nc 1998, KiHmigh Hnd Hunt l\fo:!v.--t~s, ,ipp!ied for a 
s.pct:i;;il use permit f()r n>ck quarrying and mining:, rock \Ve lx:gin Hm arnl,!y-;is wi,h otlt stand,'\td of revi,~w. Our 
crnshing, rn;;:k stockpiling, and rn..::k sak~ on the Qnany. court\;. &landaid frff :revicwi:ng: a district cm.trL'> summary 
Fnmklin O:rnniy did not provide the Quarry's surrmmding judgmei:1! ruling is 1,vdl established.: 
neighbors. with notke nf l:l:w sp('.dal use permit 
applirntim1. A special ns{: !X'.rni:ii 1-vas approved for the " ' "S,uttnrnry judgment is i.lppnlpdak when the 

Quany M July l O, ! 998. pk,1dings, d.epositions. answers to inlcrrogakwk", and 
admissions mi flk, "t,.>r,wthM with th(, affo:fo.vit~, show 

K.iHougb kas.c:d the Quiln-y t.(1 Mid-:State1- in 20 l) Aix:mt that then:~ is no gern.iii1e is:rnt~ as to any material fact Hnd 

three yem-s la!,~1:_ in June 2{} l6, i>,fa!.$talc'.~ began bfasl:ing that the m.o\-fog patty is rtHthkd tf} judginen! a.s a nrntkr 

rock at the Qtmrry, This wus the first ti.me 3i:nce 1994 that (►flaw. The trial rn.utt iii rcq~iirt.~d to rtsolve all h.wts 

md,; 'NHS bla&t\3d nr nfo:md l'hmt the Qum:rv. On and inferences vdiid1 may re:asomibly be dta'Nll from 
Seplemhcr 26, 201(\ P!;linii.ffa fikd thi~ ;ictk(n and ihe evidence. in fovc;r of the party againsl whurn Hlt: 

petitioned the di~trict e(mrt for an (infor dechii:i.nR th<) ruling is s,,ught. \\lien npposfog a motion fix srn:nrnary 

(,hwny's special 11se perm:h invalid and iiho st--ek:i;,g to jw'.lgrrnmt an adver;;;.e party t1ws1 con--,c ft,rward '<v(th 

enji,in the Defondantes from HI! quarry operntio11s. ~\-i(knce 19 q,hthfo;h a. ,fopm(: a~ to a material fad. In 
<H'der to prcdude ~,umrm~ry Judgrm::nt !h~ fads sul'.jen 

Hoth par!ies moved for s!unmary judgme11t Dd'irndmrt$ tO the dispute muest he material !:\.) the conclusive fasue~ 

argw.c'd that sm1.1i11ai')' Judgment ~,houtd he granted in iheir in the cast~. On appeM, we <1pply the same ruks and 

favor 1:iec,.1use: {1 J the Quany's spedal U$C pem~it w,1s when we find rea~mrnb!e minds cook! diffor ;i,s to th{'. 

vuHd, and (2) ,~v-en if ihe B<pec:ial use permit was invalid, concluskms drnw11 from HK~ t.~vidcnce, wmnmry 

the Quarry ,vas opernting as a kgal noncmrforrning use. judgment must be dz;nied." ' fCitatit,n omitted.]" 

Pfointiffa respondtxl that ;;;.ummury judgmem should be f",:t.t:ter.~.).'"fH 1.:. C'cni.4~:-y z:·:ougty, h~·~:nf~'OS~ 307 K.H~L {j l 6:-
granted in their favor because the Qnany's special use 62 ~ ~ -4 t:3 p·_.3d 4.32 f 20l8)., 
permit ·was nqt \'ali,!. Plainfrffa alw .efoimcd the Quany 
may not operate as a 1Kmctmfon11ing use hecattsc: OQ '~3 As di:c-cu~sed thrtiughotttthts <:1pinion, the disttid mu.rt 

quan-y operahons occuJTed for more ilmn six months mmfo nmnen)us findings of fact thi1! ~\:ere set fbrth in 
scparntdy 1nm1l>ered panigHtph§ in its jcmrm!l entry fikd 



<Hl. Novrn1h(:r 22, 2lll7. The par,it>:; do nN. atgue that Department to issi1e special uw permits to legal existing 
there i~ any genuine issue'. 13.S tQ ;.:t!ly mat(;'.rial fw.:t Ibund by businesse1 ka;;ited in previ0uily unionecl • town:,;hips: 
the clistrkt court RMher, a,, !hey did in the di~arict couri, Hus:inessrs -were R!!nwed to (:xpand the legal bounds: of 
1he parties strnngly dispute the di~!rict court',, legal ihc property, but c:,;.parn,irni. int<l ml<!itinnal property 
ct)!icht~:ions bas~~d nts thn&(! n-uiteri;:i.! focts. acquired M'kr the ;,pecial tise pemih was issued re-quired 

eGmp!iimce with tht: appticatirn1 and review process 
V/Hhotit any fhrtual dispute, om review of ,1 sw:tnmary provided in Article l l, Of nok~, special use permits issued 
jm1gment order is: tk novo. ,\forUn v .. ,\'id:, 297 Kim. 241. undecr Seetic,n 4- U 6 were c,mihiu-0us "unks.s the us:c is 
2:16, JOO P .Jd 625 f20 U). The inkrpretmion of slatutes: abandomid or vacnled for longer than 365 days at ,vhich 
trnd ordin,mces aho presents quesiions of hrw sni:!jctct to frme ihe Special tht~ Permfr,NiH bernme null ,ind void," 
db HO\/~) rcvit\V, .. )~~ate e:( ref .. )(Juni<lt Vr (\(r <?f ff'lchh\t~ 
303 K~~n. 65f\ 659, ?67 PJd 28?. {20l6). Peoria Tnwn::.hip prnperty ownGrs had l80 dllys frm:n 

Mar<'.b 9, 199S, to apply for H spedal 11se permit 
Our comt applit.,~ the ~time rnks in intcq:m:Ling a aut!wdzed by Sc:clitm 4~1 !6. To npply for u spedal use 
munkipHl ordinance HS it does: in interpreting 11 statute, permil under $eetfon 4- l 16, rt prnp~~rty owner was 
.N,•ibinson 1·. ().(v <?(Jl"'h:hifa L~::-npi<~vees' R.?tir>::'}nent _lfd_. ~?{ required to file o;~rt;:iin dn,:rnncnis with thi; Franklin 
fru'>i,!es, :NI Kmi, :.?U-,, 272, .Nl. P:id 1:5 {20!0). Tht.~ Ctnmty Plimning Depurtnknt The planning dcpanrncnt 
mo~;! fundarnental tuk ofMaiut<lry Cl)n;,!ntdion 3$ lhat the was empo\>;cer.:'.d ro revit~v,, the speda! m,e ptmnit 
intent of the Legislature g.ovem1, ff that in.tent can be application and i~~ile a spedal tise ptcrmii ID valid l~~i~ting 
a~eertained. 5/t,.-u.:e •=~~- rfl -Sciuni.df~ 303 K.:xn. ~it 659 .. :\n bi,sinesscs in the ~)fC\:iously Hnzoi1ed township~, 
appelhHe rnm:i n:mst firs1 ntt,~mpt to dcten:nine kgisfativc Importantly, unlike Article I 1 procedures, Se,ition 4--! 16 
inicn! through the statutory langmigc em,ded, givinf did not rc:ql!ire 1wtice t,i :rnm::nmil.ing l.arn:!,)wners, 
cc11:nnwn ,rnn:ls their ordinary rnennings, {ifl,,ry ,,_ (hhic-k, hearings, 1,Ka vote of the Hl)ard. 
J{H Kan. 405, ,w9, Y?2. f'Jd J US {20!6). \Vhen a ~tatute 
i.§ plain m1~! mianihigu<Hm, an appd!ate c:Nn-t :ilwu{d 1w1 *4 In compliHilCe With Sectkm 4-l Jfi. Htlf\t fvHdwesj 
spccttlate about the legisfotive intent behind that ekar apphd for a sp(:d:~I u~e :ptnnit ,vithin 18:0 day:; <1fJ\.fm:ch 
fonguuge, and it shollld refrain from retiding: something 9, 1998. l.Ipqn re\:icw~ the P!arm:ing Dirc:ckff approved a 
into the ~i,1:tute ,hat h. no! readily fhrnid in ih word:;. J04- :;pechl use permit !hr operntion:'l involving ihe Quany9n 
K,\fL a1 4!J9, J\ily rn, liJ9$. Prior to grnntihg the sped.)l use permit, 

there wa~ i10 n<li:ke !n s11mmnd:ing bndo1.,,rnm;, f!t> public 
Artide l l or the 1998 Zoning R1,:,g:nbtions addressed hearings, no teconm:1ernl,1tiun& hy the planning age:ncy, 
general prncedu.rns for ame:miing the zoning regulauom;. and no vote by the Hoard, As meniioB.cd eadtef, n(i suds 
Tn ,:ibtain a :;pedal us(: ptrmi!: nmkr Ar1:itk 11, ,i pRlct~durnl requirements W(ll'!:\ reqltired undet Sectk,n 
pn.lp(:rty owner W'aS required to snhrnlt 11 pmposed special 4--Uk 
use pel'rnit !i:1 1lie pbnning ,igency. For its pact, the 
planning agrncy was required !<, hottl H puh!ic he:-aring Although Section 4-H6 did ;Jot require the county tt, 
and pt\ividc notice 9f foe h@_ring in sonounding l'.l)mply with pt<it~edurat s,ifoguatds, a fondaix1.ental 
landowners. Alter a public. hcadng, th;~ special !.lS:e per.nit qw:.,'>lli)JI was raised hy Plaintiffu in th{'. (fott'.id cmrrt Md 
1x1uld then be. appruved by a vote ofthe Board, is reprised (ln appeal: Did procedural failums or <nnis.sinrn, 

rrnder the Quarry's special use permit inv<1lid under 
Separate aiid apart frorn Ar!ick 1 l, ho-wever, a fow Kansm; stalrHt~s:, in pimieular., K:·LA. i2,7S7'? 
nw ntfo., Ju ter the Board adopted Sectt on 4- l1 6 into the 
!99~ Zoning Regulaticms by enm.:ting Resolution 9ff-L3. A municipality has no inheretii pu,ver ii:, etiaet zoning 
The intent of St~ction 4- ! f6 was io "pw1e<:t all pr,,pcrty kiws. lnsJt\atL H municipality's zoning pMver is derived 
mvne-rs thai an:: !)-pernting legal exisdng husines,,es !oc,ited sokly l'Rw1 lhe authority granted ti) the mm1kip;:iUty by 
wilhb previously ui)toned town~~hip~." Section -4-l l6 K\1:nsa:s zoning ~)atutcs. {~ruu?bt{kcr t·. /1;_.nii J.-fid}{·i:·sr 
applied ttl fowi1ships i,inz<mcd befixc. l\··fay 7, 1997, but A-fining:, 1rn~.:- 215 f(:un( ·872, ~~j84, 69 P,3~! .fA)l (2'003). ln 
that lV(1H! b,,~r include,! io tlK Fntnklin County zoning additioi1 w (be ioning stututcs in KS.A, lJ-741 c, :wq., 
regulations, Bm.'.lluse the Peoria TQ,,msh:ip wa:; unz.Qned nH1nidp,1lities rmis, ena~t MHJ ertf(li:-ci:- additional zoning 
prior tu l\,foy l 9\}7 hut was: inch.tdecl in ihe Frnnklin regubtiom, idrkh. do not rori/lid \Yith 1hosc s:tatuws. 
Cmmty zoning f(:guhllloncS on fanuary 8, 1998, Sectk;n KcS A_ 11-741.Ui). Our Supreme C:ourt has "king ht~lcl that 
4-116 ckady applied t(s the Quany ihc power of a dty grivE:rnment to ,.hunge the :wnb1g of 

1m}perty~,vilid1 indmks i~~ning speeiBl 11s.e 
Section 4-l i 6 allm:ve.J the Franklin County P!Hnnini pcrmii:,,-~c;).n otdy he exerci:sed ln C(!Bfi.)rrili.!y vl-'ith the 



Under K5L\. U-755(,,), a cmmty's governing body may fo the ca~e on appeil, Defondants nrgue that the ~!:atutorv 
-adopt zoning: rcguh,tkms that prnvi.:k for b&uing !lpecfol pwccdsm,s prnvidcd i11 KS A. P-757 are u<il upplkabl; 
ust~ perrn:i,i,. Hut K.S./\. L!-757 demand:. certain imtkc to the Qu.an-y' s s-pi::da1 n~e pennii bcc,m;;t'. tfa: quarry ,vas 
and hearing requir,~menls for ,um:ndin~~ zon:ini!. a nonc:onfonning use, In support (if their ar~ument. 
n~gufa!ion~. Importantly, although K5.A. i 2 .• 75\· does m;; 
explicitly tjientkm special use p..lrmits, our S~1preme Court ~~;~l):~i:i~:5i;;:~,,:li:, ~'.;:J~·::.::::\~;;::· _;~! A:',.;i,;~J-; ,!:•·•;:~~;;{' .;1;~i 
1ws con~islent!y fmmd lhe procedun}:,: in K.S.A. !2-757 (}nfH}. 
.:ipp!y to ~pedil1 use pcn1iits. Jfrm/r \·, Cfrr o.f .'>'ha;rn<'<'. 
. .,., . ..., K··· -' ,.,, .... , ,p.• ') ., l I ·-~"<)>'•)· ... 1". ' ~~· ' 
.::.~-' .. ::trl. o.J:- -:.).1~ 1 J"1· ~· .. 5t t t.Lt}tJ:--}; (J:anh-Jf-i:t::~l-\ 1./'5 K;:tn~ Kam;as law recQgni,:~s the nonconforming use ,foctrine 
Hi8i-:h. 2J)n1>1crnuu; t:, [l<)af~d of H\rl~i::1un .. 'it<? (\.}tufo~ ('.onur; Jr)·, 

293 Kan. Yn. 347. 264 PJd 989 -(20! !). A 
K . .S.A. 1998 Supp. L>757(h) pt-1wicb th,H lhe p!1lntiing nonc.onfotrriing use h ''a l;rwfo1 use pf brnl M buildings 
i;omrnis.~fon mu:.t hdd a puhhc hearing on prqxisixl whith exi:,;ted prior rn the cnat::trnrnt (ff ;i z{ming 
zoning amendments. ff the propo~ed nme11dment alfocts ordinari;x: and whkh is allowed to continue <lt."..>spim th; 
wecifa: pn~pt~rty, "writlen n1.1tke of :such proposed foer it does :!i,!~t comply ·with tlw newly t..~tliKkd use 
umendmmll shalt b.:: ma:ikd at kast 20 davs hdcm: flw, 
h~ring , .. Wall <iwners ofreeord of real pt~;pe-rty hx:akd :·~s~~,;:;~•-i:::.;\~; i,;:::~;::.:;:.; ,-~~::;;•r~~:'~;1;:(1~,~:~!n:;'.;'·; ,:{l?i:;':; :··('.;;;~;, l:·::t~{ 
w:ithin at least 1,000 fr,et of the area propnsed to be 'K - - ' ' l . ' ,.h 1 ''<'}•') ,,. •'I;}",., ' 

i 1 .>¢tJ1, . • ansas com:ls rnvc reeogmz(:d that tht,: altered." K,$.A. !998 St,pp. l)-757(b). Afrer rernivinu 
nt:intonforming tis:e doctrine hus a policy of res!ricti<m and the planning c,rnrniiss.i<m's recomrnernlation. tlw e~mntv': 
eventual dimim1tfon the 1wnco11l'l:lrming u~e: l3iwni o/ • governing body may adnpt !hat rcco;rm;(Cll<liltion -bv ()f 

.5(:~~/atrl c>.•un1y 15 n}solutkm, override the plmmfrlg commfas1on'~ (-·.:~'l:ntn 'rJ y_ :·\./ary:::rt"i.}.. J~an. i\.pp. 2<1 
744, 752, U3 P.]d L?.83 (::!i)06L •>If n<mwnfonnin~ reernr11nei1datinn by a tw<Hlrirds majority vote, or niwrn ,I ui,t 

is e-:,Hal-llishctl. however, the party ha~ a vested right ,~:hkh the reeon:unendiltii)n to tl:Hc, planning comm.i%ion, :KS.A. 
1 i.s pmtected by dw~ pi\>c.e-~i>-'' C'1·w-,1bak.,·,-_ 275 Kim. m l9 J:•: Supp, U-757\d}. Bn! if !he .ildjoining iilrniownee; 

who Wk~re rnquirnd to he lVltified file a pro!e:st petition, the ◊82. 

gQvcming lwdy must approve the amendiwm, bv a 
The 1Kmconform:ing doctrine b codified K.S.A. th~e-fourths vnte, K SJ\, FN8 SHpp, ! 2--757d). •• us:e Hi 
!2-7:iX(a}. whkh i:<,a:ks thut "rngufotions ad1,)ptcd under 
mithorhy {!f thi~ act "hall n,)t ;~pp!y to the existing m,e of l.ffKm the adnptinn of Resn!ution 98-0L the Qi.mrry wu~ 
miy building or land." Cm:nrnry Defondants' argume-nt, :wncd ,'ls an Agricultural DiMrkt {A-3}, AtiY 2:0ning !t) 

, . i . . was 
(ff 

r· - -- h,::m,evcr, thc Qtiun•y not cl<.cn:ir,t !h;m • th; cnange spaem use permu x&sued a t(:l 1hb initb! 
req-uiremcnt'> of Km1sa:, $talutes bas:cd on this statutwv zoning i)f the Quarry rtquirnd FrankHn Countv to follow 
lang;unge, While the zoning th{: prnccdm·,~s in 1lm K.S.A. U-7S7. ~f:;;.t, it i~ undlsputed th<ll reg1datk>1H ~1rc\1 '.1: 

agrku!tural land did mn apply !n the Qnany, l)cfornlanh the Qmury's &pceia! u&e permit wa;; grnnted withnut a 
stiH nc::-deu follow Orn st(1tutm:r procedures prnvide-d in pnbtk heari.ng, nntke to ihc sto:Wtmding kmdiw.-·ners, Ki 

(II' a 
KS.A. !J .. 757 to nbt,iin a sp-ei)iiil use permit for the vote by the Hoard. A.s a result, !he special li.:;e permit 
Quan:y prnpcrty, applic;:1!ion p,oct~s:s: in Sedi<m 4, l. l 6 l)f the 1998 Zonmg 

Rcgulatinns did not comply \Vith the mandatory statutorv 
De fondants' re!iani:c on J-t:S, IY i~ not persw~.:;i:ve. Jn procedures set forth in. K.SA. l J .. 7$7. • .. 
,H:S. IY, \·fa.rion (\ltrtity pa,;;:,d u 1992 resolution tha! 
"oned previowdy !mwn~d defects here thtise in m·cac; of ,J-w com1tv and *$ The procedutal teseffibk 
simltltancm..tsly granted l ! 6 condi!i<mal B.sc permits for Crnm!wker. In Crumb<tker, the de.fondant i)p(irnted a 
~Kisting use;;. As pait of this resolution, the property a! qi.mrry under Johnst,n County .~.mting designaii.on~ with a 
1s~ue w:a$ zoned agricultura.! ·with a ~~onditlcnrn1 use permit IO-year conditional itse permit. Before the conditional use 
ulfow·ing for use as a solid ,,.·aste bmffi!L The hmdfill rx:txni1 expired, the defb1dant ,ind the City of DeSoto 
closed in ! 996 Md, n1ore than a yesr 1a1er, th{: pbin!iff ciikrcd into mi annexation agn~emetit. , Under this 
purc:bawd the prnperty. Th.~ Plaintiffs applicahon~ for agreement. the City a.lfowl'.ld !he d.efo-ndant ti) cM1tinue and 
hrndfiU permit;,, !i<nvevcr, rej(!.ctt,'{L Board e,xpaud quarry opcrntfom; with<:.iut :fr)lkn;,'in~ the Wt'.re The i.)f 

Zoning Appeals j\nmd lha! 11cmeonfoi:rnimt use ever procedure:~ for n:zoning aad nhtaining a spc:c;,~t u,;e tH) 

e:<isted. and foe conditiomll ti!lc permit bp)lcd !;~cause the permit m:ider K.SA. ! Y7S7, Our S.upreme CourUidd !hal 
landfill had hecfi c:tQsed !<.n o--wr slx n:1onths. thi:; pri)tedural foihirc i·~ndered the City'" a'-ctkm inv,,Hd. 



The MS lV court hdd tl:wt the com1ly was not re:quired to Although the Quarry's spedal use permh ,vas issued in 
follow th('. prot:edures in the zoning ordinances fbr li,<SUing 1.~ompliai.Ke ,Nith thtt process outlined in Section 4~ l Ui, 
a cornfaimm1 use permit when !he co:mfo:ional 11se ri_~:rrni:t Defornhm!:s may no, dn:·umvent Kan:-;.;is' zoning s.tutute:;. 

~:-:-:❖:- TI1e failure tfJ follow the and pnx:edurn 1-vas issrn:d simultmit~cnisly \VJth tlw instial zoning r-'"='=''29 n»ll~~e 

Kim. AP{L requin.m:1enls r~f issuing !he spe;;_~ial 2d ,it P7--5'.-i. The c<.1mt agreed that the K.S.A .. U-757 when 
use pennil render:. Hm c1.1u.n!:y's action mvalid. Se~ eondi.tkm.11! wie pern1i! had the same dfod for the 

~:::::::::: Ciwmh,lker, 275 K,m. llt i'l87. A,; ,l result !he Quarry•~ 
l,3.mkn,viicr a.s a !nndfiH wning dassifirntkm, f'"'"':.?.9 Kan. 

ir: speda.! use pe.rmi.t must be ilwalidatd. 
App. 2d at 150. The M.S. court also noted the ''gnmting 
of !conditionHl use permit,(! siwiliant'tms{v with th0 Ht:!c,iu,,«1 the Quarry's $pedal us(i pennit is itw<did, 'Ne 
initi;:i! z,)ning regulations i.n on:kr to avoid the creatkm 1~f n~v<:i's:(: the diun:kt ~~ourfs gram of smmnary judgment for 
noncnnformimr uses is ,;ons:istent with the disfav(ired ... : • t::❖:-:-. Defondnnu. ·whkh uphdd !he validity of the Quarry's 
srn:tns 1

{J nomxm:fi)trning Wi-\~$." (r"' Ernphasis mkkd.) 29 rcnrnncled 
App. 2d m 

special use permit The case b to !he district 
Kan. 154, Ci:\1irt with dirnctim1s !:(1 grant s:ummury judgmt.~nt Rn 

Plafotiffs on their daim ;hat tht~ Quarry's speda! UM; 
"'6 \Vhik 11) th(! C,iSC on appeal, Six:tlotl 4-! 16 similarly pen:nit is invalid and to vat.,,l:le the permit. Gi,,cn our 
s<:mght w el.iminmc m)neonf<H·ming us.es, die hnlding based tin the Bnurd\; i1onr:ompliai:ice wilh the 
ein:un1,~tanccs in kf.S. W arc different fwm this ca"c, fo nothx~ and procedure nxwiremems of K.S.A. LY!$7, ,ve 
MJ:UV., the cmmty grnntd the condilkHrnl u.,,;e p,m:nit at de1.:lit1e to C<msider Plaintiffs.' other grnond;; ,1h;o 
the time of the initb! zoning. Hern, the Quarry WM challenging the vuiidity i:ifthe special use pem,it, 
opernting ,sc; a nrnK:(mfrinning n"e :,flcr ihe pn.ip,~rty wm; 
wmx! agricultmnl in fantn,iy !998. Scdion 4-! !6 then In ,iddiiior. to nibing the i:mie of the invalidity uf the 
pn.,\=ided Killough and Hunt MidW\'.St the opportunity to spedul use l}crrnit, h,:n,;-·evcr, the Plaintiff~ ,3.!so appealed 
t~;q;J:mnge it;, nun,~<,nfiJncing 1,se i;t,itm, for a $pctfol 1,sc the district court\, finding !hat the Quarry w·<is in 
jWrtnit. openitkin prior to and ut the time of the udoptfon of the 

nming n:~guilitinns and th('. Quarry'i, legal tii)rnx'Hifbrming 
By isi;uing the spcdal u~e permit, the County granted rn,t has nDl been discontii1m~d or ab;mdoned si1ie,: that 
Killough and Hunt !'-.-1ithvest addhkmt! prqtt:c!fons and tiine. 
rights they W(nl!d ,wt h;n,c n~i»yc<l ,is a ntinwnfomiing 
use. Fqr exMwle, ilw special n,;e permit all(w;ed !he 
curn:nt use to expand without restrktion, dlm,ved for tmy 
$trnctu1\~ ts) b,; H;buih, ,md ,~:,.;,tended th,~ 1im(: the W:ii.~ 
could he ab,m&mcd ,md t!R~!l r;;~sumed. Thi.~s:e additi«nal THE QUARRY'S STATUS AS A NONCONFOlUv!ING 
rights gnmkd llui)tigh the special u,-,c permit required USE 
Ddei1dants to nhide by the stututnry prnct.>tim·es ft,und in 

As part <if th<'.ir motinn for ~iunmary judgment, Plaintiffs K..S:\. L:-757, 
contended that the Quarry wa:s not .~ kgal non<:nnforming 

J\.:foreover. !he par!ies and court ALS'.. IY u:se prior in tq or a!kr the issuance the special w,e pcnnit: did not (;f 

Plaintiffs: Ht~knowltdged that undet K.SJL t ·2,-75;:i:, land rnn:.ider whether foe ctrnnty's w1i!atcti:ll grant nf 
prhx !.xmditkm;1! US<) pen:nits emwmwntly wi1J, nsc ·which the imthl! (tx:iu;ed tc1 lh(~ drnctment of a zoning 

ordinance may ccmtim.ic dc~phc !he fact it l:.?.- !ns:icad, (!~)(:.\'> m:,t ;.,:uning rcgulatiQm, vfr1l,1t(:.'.d K.5.A. 757, lht\ 
ff QB comply ·with ne\vly cnacti:cl zoning restrictions. kg:al argument, in ALY fricuscd whether the A.is 

P!aimil'fr tk{i(:tibed :ii: "Tht~ rwn•ci>nforming use is sinmliantt()U£ grant of condltknml use perrniis wilh the 
t!i~~rchy allowed to or 'gn1.11,J./mh1?red in' and iniiial ;re.ming rngubitfons vioh!i:<:d th n(mt'.(mfmming vs.e eonl.-inu,~, the 
landowner (k1ct.1ioe .. In A-fS f:V, the pbinhfCs n:!ai:n ,va~ i& allowed tn continue- the use even if it is a c<mtenlion 
vfofo!ion ofthe z.tming modificatii::in." But .Pluintilh cited that the county "c,}nverted H:=; vc:-;ted right -of a 

.i Artide 8 of !hr, 19981'.nning Rt~guhiti<m$. 'Nhich provided nonconforming use l,mdfill into a nonvi~sted right t~f 
that any nom:onfonning use that is "vQluntadly ccmditional u:;.e of property a~ a l;rndfill witl-mut any due 

~::::~» • db::ontinucd" for a period of six. consecutive calendar 
pmec~s." f''"'';N Kan. App. 2d ,it ! 52. \Vhifo ihe plaintiff's rrwnths i;ha!l not thereafkr be rcsurned. 
argument rn AfSJV failed to. sl'uw,· thal the i::omifrio:nal 
use permit ,vas void, Plaintiffs' argum(:nts h<m:: 
suece:-;~foUy show that the Qt:mrr~(s special use permit is 
invalid. '\:,~nnot now daim a n(m-c(mf<:irming use fox a qtiatry 

when the evidence i~ uncr1ntn:ivcrtcd that the 



non-(xi!rfon:ni.ng use ha!> be,m dis.ctmtinued and hlrsed Quarry 1.\·as in npernti<.Hi prior li) the adoption nf the 
since nq rock ,1>:ilef, nick crn~;hing, mining rn· bfo~ting ;:,<ming regulali.nns, ,ind w,is a r1s.m-co11fcmt1ing u:,e at 
had occurred for six (6) 1110-nths afier Pc-oria Township tbe time nftllc al'!opt:ion of t!w ;,:~1ning regulations.'' 
wa~ zoned, and prior to H1e issi.mnc,e of [the special uw 
penniiJ nn fo!y H\ 1998,." Seomd, ''the Quarry use has no! been discontimtt.~d nr 

aha.rn:lomxl sinct: January 8, l 998." 
A non<:-t:mforming use is a use which faw!'tdly existed 
bdi.ll'e thx~ eruictment t}f a Z{mmg onlin.wee. A \Va:;; the ~1se of tht Quarry discontitmcd or abandoned 
nm1t'.1)nfotming use is allowed to he maimai.nd alter the prior to or alkr em1ctmem of the 1998 Zoning 
effoctive date of the nrdin;ince \'.:',,cu th,)ui,;h h dt:oe5 not Rt~gulatkrns? The word d:iscontinuance, \1S 1.ise,d in u 
comply with mnvly emicted use restrictions, The party zoning ordinance~ ~:-; equi~ialent !.<~ aband.onn:1(~nt. 
dail:ning the mm;:wifmming use has the burden tn prnvc ttm~ ..... _ ,· . ., ,. . . ... ,.. .. ., 

f•x•.•·t-/lUt~Y~ t?1larrres~ 2t):\ K.an. 1H) t). ~ .. l\bant.te:,nn1ent ot a 
such use exists, Crnmh,'.der, 275 K;m m 88!; but }K:e nnncon.forming use urdi.nad!y de1;emh upon a 
!Znhl ~..., ?ouiNg· lf~?{l.tiflg· iJiJ (~{ c:reerif 7/r.. $2 P~l. tOHcurrerice. oftwo factors: (l) An intentinn to abandon; 
(\:mmiw. 249,151,415 A.Jd ~H-4 (!980) ("A.b<tndomneni nnd {2} an <ivcrt act, or foHure tn ad, whkh carrie~; fhe 
fa a q:uestfrm nf fol~t vA,h:;h depemls tipnu aH the facwrs implicafom the owm:r docs n.01. daim Qt n:,taiu anv intctw;t 
pre~ent in a case, ,md the bunki1 of proving an 

in ,he rig:h! !nth('. nom:onfomting.us(:.'' ft:2% l{an. 26-8, (1.batuionmcnt 1:>f a iwncci:mfbrming nsc i:,; on ilmsc wb;) 
SyL ~! 3. lriwoxtantly: "\,fore Gcr;~ation of u:,;;i does. not of m,;wrt the ahandnmn1;,1rit''). 
itself mnm.mt k, abandonment althqugh tht dur;nirn, <1l' 
tmm1,.;e m;;iy be a fot:tor in determining whether the Aitkk S of the 1998 Zoning R.egufations m:ld:re:,;scd 

11mmconforming uses. Under Scc!ion liq JO{f), wJ1cJ1 a nonconforming u~c b:a~ been ;,,:\iami<mcd," f 2n6 K,w, 
nonconforming ,i~e t}f land is di$(.;(}l'J.tinucd nr abando1wd 16:S, SyL i: 4, 
:for six ,.xmsecufrve montti:i, the nonc<mfomntig use may 
not be r~cstahlish,xl pr n::smncd, ,md ;iay 5ubseqi.wnt ust~ *8 \Vhi!c alm.rnfoning a nonconfrmning m;,~ typically 
rnm;t conform t<l the 21.,nh1g regt.latkms. fn granting requires an intent it, ahandon the me, the i 991l Zonh1g 
sumrrwry judgment !,:, Ddendmit5, the distrkt court Regulations diminate the intent requirement, Section 
ddr~rmined that (l) the Qu,trry opernted as a 8··130(!) imwidc.s thal -.;,vhcn a. nonconfbnning use i~ 
nun~~onfonning use when Peoria Tmvnsilip was zoned, tiis(:ontinued or ab,nHfom:d fo.r six cnn.s{·,cutive nwn!fo; 
m1d (2) the nG11(:onforming US(: was tiever disci:m:tirm.cd m: ''(rcgi:1rdlcss r{)n any reservation nf ;rn int('.B:l not to 
abamk,ncd. ab,mdNl or t(i rc:,;ume :,;uch u:,;c), such 1,:,;e ghall not 

thcrcaft(fr be w-esmhli,;h{'.(! or resumed," 
fo th:is rnsc th(: imcnnh·ov\~rted fads i.;hmvd no mmmg, 
crushing, or blasting of mek »ccnn:,~d at the Qnarry from Our Supreme C<mrt hM addressed wht!:hcx a 
1994 until 2016. TlKn: wen;.~ no rod( saks; fh>m OL~tQNlf nonconforming quam-' uw ·was abandoned in Unimi 
1997 until Nov~rnlx:r !998 As .,l result, no rock ~;iks; Qw:1rries. Tlw quany op(:i<ll<.n in lht/ui; Q1wrd~:., had 
fr!)m the Q!..lairy lWCrnxcd drn:ing the sh: mqn1hs after th(i removed. it-s qm11tying and crushing equipnH~n! from the 
Peoria 'fow1:1ship Wi:1S znncd, miwt:vet, the Qu;).n:y ,va~, land. Then, for a period of iwo yeaJ:s, t11ere \Vas no rock 
ka:;ed by KHlough each year sin,,e 1997 mitl !he district dnUing, blasting, nr crushing Oi1 the qrnmy !.and. And, 
cmnt spi~cifirnlly found that "mck WllS. ;;,}hi :thi:m tlw si:milat to !ht~ pn.~scnt ~~as;~,. the n:t~\ilati<Jns. at is,;ue in 
Q!..larry every ye:u :,;inec l 997," Union Qu{ltrles providz:d that a i:mnC!)tlforrning use thm 

has heen abamkmcd for six months may not he n:sumz'.,L 
The di:.tri:.::t z:ourt spix~ifical1v applied foe !aw frnm 

Fl> Our s,ipremc Court ix1 Uniot, Qiwrrlts hdd tht: Umi:m bt('s , Board <:// !hHi Qi1<ufi,'.'S, Cu11;,itv 
evidence suppmkd a finding that ,he n(mrnnforming c:.-n;unl~.f.:iO!'': ►/.i':-;;, 206 :Kan. 268,, .?'75~ 478 .P . .:ld 18 l ( 1970}. 

\Yhich, (n tlK~ wnrds of til(: diiarict tuurt, me;mt that "fhe quarry \tse was rm! ah,1mioned. f%2(r6 Km. Hi 276. The 
kga!, nmH~onfo:rming use existed, ,~cm:tinued, and 'MW !KH court found that the quarry operntw·s. acfo)m, of using 
abandcmcd w;. lnng a:,; HH,:k from the qu,my ·was sohi each portable quarrying equipment i:11< ne,xkd ti:l maintain rnck 
year and the qua.rry use ,vas nnt c1frwr~vise ,iba11doned." In stotkpiles w;:1:s. in lint •.vith comrnun quanying practices .. 
this rng;ml, the dlstrio::t cmm made two key fimling.s. First, The court 1hen noted thal, dui·ing ,he tw(1 years of ni) 

blasting, the qminy operator made fi>ya!ty paymc,nt::s, 
"frjock ,.ales oecurn::d in October l997 from the ~,tm1H quantities of rnck \Yert sold, and a sakspei:son 
()u.my, ,vhich wm, within a year before the zl)ning quoted rock prkz~~ w c.om,trw.:tion i:,.,ompanies. The court 
!°tS()fotlon was pn:,sed on January 8, 1998, and tlrn.?> flw ccmduded: ''The property was initially punhHse(l for a 



Vl~~k~'.;!r.;:; \t, FrankUn {:-o.unt~/ no~,rd t--::f Cntnn1.fa:--sd'l1ni;r~~~ -444 P:,:ld ~~80 {20·l9) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 

rnd qriany. There \.Vas little in the evidetict; t<i surrn:ei.ii fnc. \·, Cl,:,d:am<(' Cm@)\ 149 Or. .App. ~ff!, 423--24, 943 
abandonment-to tlrn conlrnry,. it imlicated !he: j}fl;{;;rty P.:M l l06 ( l 997\ !ht~ court diistlnu{1b:hed Martin and 

:-.."❖:::._ .... 

frwmi ihm a n:inconforming <p1i~~y ust' had been has contimmll.y been hdd for the s,mie purpose." F>2Jl6 
f:::.~tn, :at 276. abandoned for more thai'.! !2 eonse;;utivc months. Al'tm­

the quarry in Tigard Sand was zoned, there was no 
emshing or qoa:n:ying artivity from l 9~4 until J 99 l. A review ufhP-N frnm other juri:,dietiiJtlS als<i support:-; the 
Although there was a rnek mockpik on 1he properly, tht~ vie,~' lhat a norn:onforming qua.rry us,: is mH almndimed 
site did nN n~rnain open for saks during the seven-,vear simply because there b no rnek .mining, cnwhi.mi, or 
period. And, tfom 19S9 lu 199 l, th; prnperty \va~ 

hh:iirng, See fhif.hihei- v. B,:,b,-r Ruck t;:Y.:ihinx Co.:·}49 converted inw n. firew{1t1<l prn,;ei:.:sing and \v,wd s(irtitui: 
(k 6-:rn, 6-49, 4:rn P.2d 98:3, modified tn44(l ?2d 368 bnsincss \Vh:He ihl' qµan:y sik ,sas rH}t wiliz(:d -· 
{ l 968}., ln<hx'.d., courts !ypk:ally find that a n<mc:on f<:mni.1u~ 
quarry use is not abandoned when there: i& siomt;e m1~t fa h,1khng that tlw Miwonforrning qi.mrry m;e ,viis 
~ale nfn:i~k f'kRh·,?1· ,\wings. Ud. l.idbihiy 01. \·_,.Hoard ahm1doned; the Tigard ,5i:ind t,c,un found'. 

q( Teton (t(tUl(V (~-~·nun~::~~- 899 .P.2d i 319~ L)J5 (\\t~::"o. 
'ln this cm,~ , __ {K:titioner's qu,n-ry use was th,it a n(ln('.tmfbrming quarry not ti{it simply 1995} (holding wa~ 
thich.iating, intt:n:niHent ~)r s1xiradk. f;:,r ,1 peri(ld of ;1\iarnk,ned, (!V<:n th<Higll th~'. qtiarry was ;rnbstantia!lv 

-~ !' ' . . , 
~i.;-,. seven ye~trn, it virtually hud stopped, and, for ihe: las! uonnant 1x years; when small qmmdtics ofprc\-·:iow,ly 

qu;;1n·icd hn1esto11e \,te.re re~no;'~/cd}~ Ses~ .l-liuk[c· ·l:, R<:JaJ:d o{ two ofthos:~.;_;even years, the site on whkh h had been 

Z;,)nlu,g: trnd .-:~r Sheh\r for a _.;t::Ui/~";\'N<~nr J))pi.:tds • {\nui(V, 4 t 5 cornluctcd was ns.cd princ:ipaHy, if not cxdush'elv; ( 
htl~in.ess adivi!y that was totaHy mirdated in ·quarry $,\V.:M (fl, iOU (Ky. 1967) {noting !hm "a11hotigh tht.~ 
operntiorni, !Jndc.r the find-in.~s, the rnmcnnfomsit1g on!y ,tdivi.tic:s at the qua.n:y were. tlK~ s!<mu~t~ and .sale of 

i>!On<:\ the qimrry ,va~ never nbundonetl''). ,. qu\n:ry use w~s lmth intcrrupt;d and abirn<lm1cd as ;; 
n;_!_il!:!er of law; and the re,.;umpti,)n or Hie use '-'-'(!$ 
tr):\ .. ~- , . 

Two Oregon cases: pmvfrle additional gnid11nee on !, --rn\cdo:,cd ... •• ,49 Or i\pp. ;~! 4-24. 
•V\9!(ier a 1~oneonfonnini quarry U$e ha~ b{:e;; abandoned. 

ln r~/i_r-~olk ('oant_r. V. Jf;:~rlh<" .. 292 ()r. 69:- 7}(. 6.)6 :F.2d Returning to the present ca~(!, 1:m!h before and after 
enactmcr,t ~•f the l 9% Zoning R~gi.i!athm,, the kmd was 952 ( l 9}; l ), the cour! hdd that a ncmconforming quarry 
c,:>ntimmHy undct ka~e i<:i q~mrry oper;iti:.l!'S, wck WM use had not been ab~mdimed even though ihe use was 
ct,ntimmusly :;t<,ckpi.kd at !he Quarry, and th:e:rn wm'C inti;tniiWwt and !foctoated, fo the friur wars before the 
yearly rock sales, The Qttarry was created hv l>bstim~ ,Ind quarry in },·forlin ,vaK ~'.01ied, only 6,00(} rnhk vmds of 
quarrying ahrrut 3(1,0(H) tons of rock. Tllb r(ick:'° '.\:Vas rnek were 1<::n:t(h'ed ,vith le!i£ than $ l ,000 i;f sales. 
.stockpiled and peri,idii~a!lv sold uver the next 10 veurs Howcwr, this low rroduetinn and $Hb; were consistent 

30 The cvideticc shows ihat, firnn at kast 1996 with th(~ quarry's pn:vim,s years, tH :?.DO!}~-Hun~ 
Midwe:-;t sold rod: from. the Quarry each :-,lcm·, Durir;g this 
ti.n:K~·-···b1,th before and afar the Pei)ria Township wus The Afm:lfo court ddentiined that !here was no 
wm~d---·•rnck s,dcs: (1lx1.irred severnl months apart and the interruptwn in ,tiie either l)efr;n., <:w after the :wninii 
amount soid p1:.'.r ymr varied frnm 3 )83 !<ms in 19%, 662 o.n:lirnm<:c beramc: d'fi~i.~tiv(:. t\hhough the :;nornd:ic and 
ton!i in 1997, l l2 tons in l 998, 2,246 tuns it! l 999, ~ind inretrnh[t,nt !l.sc "lirns rekvant to !lw s;<1pc <:1f!l;e permitted 
1912 ions in 20{lQ. No othct 1.,se .. !1Qncoriforming ··•01:her tlmn 11st, it did noi negate the existence of an Oj)::l!~iting 

' :t~:x imd ma.int,tining the Quarry•-···<1cc:urred (,n the hind fror;; 
ongomg qmwry business. ('"'292 Oc ai 76, The Mi:u"lin the date the Quauy was ('.:sl:1hlif.:h,'.d unlit this: litigation. 
i::ours: found: 

As i.n Mdriin, the Qutmy fo.ud had been in w,e Ma quan:y *9 "The !and had heen used in the s,u)1c manner fot 
fbt tn~rny ye~u·s.. 'There c.:orffinuznf~ use in the sense 

over 30 yearn. There w .. is contimiou:; use in the sense 
\VB$ 

lh~it Sh)ckpi.ling occ,ttred ,md the m:vner had cnmrnitkd to 1hul sto<:kpiling existed and Hx: ,>wner had cnmmiitc:d 
!his pmtkufar use and no other. Rock was ~wailabk for the: property to thal use, Even !hough the saks: \V'(:rn not 
:mk ,md saks were pcriodicnHy tnmsactcd at kast once substantial, i\K+~ \.VU:i a vailabk fnr i>ak and sates were 
per year, There ,vas no intt~rruµtion in !his use t}f foe pGrindicaHy mad.e, Th(i same is tnie zif !he qmirrying. 
Quarry. The intcn:nittcnt sales that O<'.Cmred alter the 

There wu~ no interrnptfon ofthe U$G .,,." ft1l92 Ck rit quarry wus l.Qncd rci~cmbkd its previous use, Even 
78. tlKmgh th~re were fli..• rock sales itt ,hi:: six month;,; after the 

Peoria Township ,,,·ns ZD!le(!, th,: quari'y w.~s not 
am:1.ndoncd. 



nont;onforn:1li1g wie si11ce prior tn and at the tfrne of th(: 

V·h dedine to adopt Pfoin6ff,.,;' :mggei,afon that u a<11wtion (if !lw :t(Hlitig regulatim,s. 
now::,>nforniing quarry use is invariably ;ibarufoned 
bct\veen rock .s,iks. A quarry is a unique bu:;irn~"'-'· Althoiigh !he district court made sufikicnt fimlings nf fatt 
Although intent to nbundou is not rdevant to the l 998 and kgul condusion:s favoring Ikfonifonts' 
Zoning R,~gulatkm;;. Ci)(Jr.ls widdy n:t:ngnize thit quarry nonconforming u;;,~ daim, ii dld nn, ;:;pedfkdly order 
qperntiom, ure inherently spormik and abandonmrni may surnrnary ju:dgi:nent for Ddendmit& on that bm,ls, 
tKll be info:rred frnm the mere fact that hla;;hng <ff unduubted.!y bectiu:se. it grnnted stmm:mry jmlgmenl fr\r 
eni.S:hing t;Wpped or l'Ol:k. sales HuctuMed. A:s the cmui in Defondan,::i based on the :,pedal use permit dairn. 
T(r;an! Sand Qhserved: 'TQJuarry UH:& are genimltly nwre Accm-dingly; .on R~irnmd, tht~ di;;;trict coun i:s diretted i~> 
likely than some other types (lfat~(;\~ to be charnc!erhed by gnrnt summary judgrnerll for Defendant:; on the da.im that 
vHriations in actlvhy kvd,, and, when that is ~9, ih,H thdr the Quarry wa.:,c in ()p~ratfon prklr to and ,H the ti:me <1f ihl~ 

- . • · .. , • ., f\r . 
,.,;hout<l gauged ar.:c<ffCBng:!y. l •••• !49 Or. adoption of the zcmi11g regulaifons and !lie Quan:y'" "('.Oiltimiiiy' he 

/\pp. Hot ;it b,yful trne frns been discontinued or ,PJ-24. JH)nC(in:fi>rrni.ng 

ubandoned since that fo:ne, 

*lO The Quarry v,:as c<mlim.1tm&!y Wit!d a;:; a rock qtmn-y 
prior to nnd ,,t the time <'tf the mk,pfa,n of the zoning 
regulation;:;. The Quarry was !em,t<l hy Hunt t-1id,vc~a and 
there i;-, no twidence that the hnd was used for ,mother 
purpose. A.lthQugh rnck ~aks were :spomd1(:, rnek wa:, 
::;wl.'.kpikd, avai!ahk for ;,ale, and saks w;~rc periodi:nlly 444 f'.3d 38:0 (Table), 2N9 WL 1241274 
rniide tit lea:,i nnte i ye.Hr. The dfatrkt comt. dfd 11n1 en: :in 
its kgHl cnndu1>itm that the Qonn-y has heen operating 
ctrnthmaHv mid withmrt ,itHindmu:n,inl as; ii hiwful, 

.............. -:.. -----------------------------------------················· 





denying_ ln.venergy\: appHcatfons, !he Su.nmer C,!imty 
Hoard of County Commissioners (Board) voted tn 464 P.3d39;"5 (Table) 

U11puhlislwd approve both applica,icms.. Plaimfffa, indu.de several l)ispositinn whil 

Sum:ner Crnm,y !a:mlmvners, chalkngt~d the Ifo;mj_'s This decision withoutpubHshed opinion is 
dfaidct di~trict the~ re:foreneed in the 81:\e mm. Sup. Ct dcdsitsn?c> in cnur!. The courl struck Pacifo~ Repoi<te:r. 

zqning change atJd 1x1nditk1nal use permit, fin.ding the Rules, Rule 7,04, 
zi>nin1t chmi_ge was. um~a$mi;:1blc and the Board hieked NOT DESIGNATED F<)R PUl:lLrCAIJON 

Court. of Appeahof.Kansas., jnris1fa:t1(m to apprnvt: the cornfoi.onal use permit 

]Martin TERNES, et aL, On ftppcal, the B,,ard first contd1ds the district court cn-ed 
Appdfoes/Cross-,1ppdknts, hf S1Jiking tht~ conditional u:::;(, permit benmse the BoHrd 

s;, could appnwc the pctrnil aga.ins:t th::: :planning 

BOARD OF COUNTY COMM1SSHJNERS OF cornmissim, 'S recm11mendation, The Hoard next argue:, 
SUl\lNER COUNTY, Kan~as, the zoning change wa:::; reasonable even tho~ig11 the 

A1,pell,1nt/Cross-;1ppe11;w, evii:knc<: prcs:ented ;~! ,he hc,i.rings: ~uppor1:ed only a wind 
cncr~~y pm_kct ,md nQ other pi:~1-miHed u::sc in ,m 

No, 119,073 Agrk:ulturn! C,)mmcrda! Distrio::-L Plaintiffs cn:-s:;;:;;'""1.ppc:1! 
i arguing ilmt impcrfoct notice ()rt th('. npp1icMk)n~ remkn:-d 

Opinh:m med S1pie l!l, 2(}20 the Bo,!rd\; zoning drds:ions invaiid. 
l 

.Revie\v Denied Nowm-:ibar :;q., 2mm Upoll mvicw, \W hold th,~t the disirki .cQmi erred hy 
striking the zoning fhan~ and conditic,nul u:,c permit. 
Cnn!:nrry to the district court'$ find:ings, flw Ifourd coi:ild 

App,:;i.! frnm Sumner Distriel: Couft; \VILLU\l\-l lt approve th•~~ con1foional use fH.,nnit !b,pite th<: plmming 
MOTT.judge. Cf>:llltnission's rec{)mrne11da!km io deny tk pcrntit, and 

the zoning ch<mgc was H~:\.'>OtHbfo, \Ve afao find the 
districl co,a:t did noten by rnhng Hmt 1mp1.:~rfoct notice by 
Sn:mm~r Conn1:y did not render the ;xuiing deris:ioris Dm--iJ. G. s~,dy and T. Chcl Compton. ~if Flwson, 
hivalid. A{,cordingly~ we affirm in part, reverse in part, Gnoing, Coulson & Kitch, LL.C, fJf Wichita, fr,r 
and r-emmid with d.irectiM;; to. u.plK~ld the resolutions apJwllan,icroi>:Htppe[lec. 
appnlving tlw ZQning drnngt, ;md !m--c:nctgy't, comli!imml 
u~epem,it frny D. Hawkirn, and Siq,h<m H t,ktikrton, of Hite, 

Fanning & H~mc:,,wa.a LL.I\, qf \Vkhita, for 
appell ei:w'cross-~ppd l,1 iH:;;. 

FACTUAL AND PROCEDURAL BACKGROUND 

In September 2015, lnvenergy began obtaining ka$C 

agrcem,mts from Snmm~r County btid(Jwners in 
anikipatinn of devdoping a wind far:m .. Under tht: 
Sutrn1er Cou1.1ty bmlng Regulatkm:s (Zoni1ig 
Regolalion:s}, wmmercial wind energy project~; are 
allowed on Agrk·ultm:al ComnKTcial Di:,frict pn::,perly 
through ,i conditkitm! use pi:rmiL Hut tlw fond lrtv(:ncrgy 
wfohed t(l dt'Vdop WiJS ZQned Rurnl Disiri.ct, which did 
nc,t pcM1it ~11-ind enetgy prnjc{:ts. As a result, lnnmcrgy 
nd::~(:d In ~atii;fy iwo requiremems to bwfo!ly •Jperatc the 
wind fotnt ( l) ,)btain a Kl}ning change frqn:i Rurnl Dii<ir!Ct 

"-'l This ,ippe<il nm! cwss-uppeal arise from Invenergy, to Agricultw:al Ci:m1i11erd~l .District <ind (2) .:>bl<1in a 
LLC's (lnven<:rgy) ;1pplkation:, f<:!r a r.nning dm.ng(: and C'.(indi1kma! 1-i~~ permit w opernk a commerdal wind 
cm1dith:ma! U$::l permit to aHmv the c(mstruc:tion and form. 
tspenrtiqn c\f the Argyk Creek Wind Project in Sumner 
0Ytmty. Afkr .i phlntiing coi,unlss.ioti rec(lmmended rn 2016, liwmngy fikd applitatiom, fo.r a zoni:ng change 



and fot a conditional u~e permit, The propm,<:d '!'.()111:ng: incorrect name tif ''\Vik} Plaint; \Vind Pmje,~t" ,vhen 
change and c:unditkmaf us~~ permit impacted tth(HH 14/}QO des<:ribing the requ;:'.stcd i.:onditfona! m;e permit. 
m.::re~ of land in mirthern Somner Cr.:itmty. lnvcnergy 
plan.tied to include bdwern 60 and 65 (:i),1mier(iHl wfod 
i:l.H'bine,~ fo ih.e Argyle Creek \Vind Pn'.ject. 

Tht .... 1-~lan.ning- (})nuni8sfr;n :Y .t~1Jhlic H~u~ring· 
Of! December 7, 2.016, the Plurmin~ Commi$sion 1nct and 
hdd ,s publk :hearing on fovencrgy's applications fot a 

/'-iotite (?,f'!nvene1JD' \ Applk1:.tio11x ioning change ,lnd a c<mditi<ma! m,~ pi::Imit. The P!m:ming 
On Novembi::r IO, 2016, the Cum1fy pdifo,h~~d ,tn Qffid,11 Co11in1bsit)n first considered lnvcnergy':s zoning <:hangt 
m>ti<:e ir1 the Hdte Pfoitw 2\h,'W~ for Inveni::rgy\; zoning appiiqitii)n. An !iwcnergy n:-prcsentativc explained that 
change '*pfo::ation and ixmditional use application, The: the company ,,vishd tn l~onsttuC'.t a c0Jm11erda! \Vind 
notice idcnhficd the apphrnni as !nvenergy, coit~:ctly project and gave a prc.:;ci:mitkm Thine.en citizens 
~tated the legal desctiptku, of the pn)perty, and :induded a t:onmiented 011 Invenergy's zoning dmnge apptkati,m 
map prnminenHy tubdi::d "Argyle Creek Wind Pn:(jccL" lvlany citizens spoke against the Z(•ning change 
BuJ th,; notke .ineom~cHy 1ised the rwmc 1.)fa pn::viously appHca.!i<m, rnismg: cnni::t~!TtS .xh,:iist health issues, 
approved wind energy prnjert----·''Wi!d Plains \:Vind dimi11i:-.hed pr,.)ptrly va!w.:s, noise prnbkms, ,1nd 
Pto_ject"-----\vher1 dc~,cribing Invenergy';,; r<:quest for a tmd~imbk scenery, I:nvcncrgy rqm::~cn:tativt~~ addrcfssed 
conditkmal U:St'. permit The \VUd Plain:~ \Vind PrnjeGt is Sl)HW oflhc public':> c,.Jnccrm-
um·ebk,d tn fovenngy's Argyle CYcek "\Vind Prnjc.qt. The 
notice el'.pfaincd i:hat a puhlk h1.~aring before the Sut11t1er After hearing the comment5:, the Plimning Commis:s:ion 
County Planning: Coirnnission (Pl.mning Crnnmission) vnied tn recommend denying the wning diang,~ 
w(111ld{i1.~cur on Dect;mbet 7, 2016_ app!:katinn by a vnte of five to three- The merr.bcrn whn 

voted w n::comrm::nd deniul reasoned that tht: imia 
"'2 On Nov.:mber l.7, 20! 6, th1:~ Cmm,y mailed c.ertified cnntuincd iuQ many cmn:nt aml fuhtrc l'e.sidentfol 
ktter:s to all pctsons m:1d entities owning pi•opei-iy ,vi,hln properties, the zoning drnnge Wl)Ul<l a<!v(:rs.dy i;ffoct 
1,000 foci nf the A.rgy!e Creek \\/fad Proj(.~t, except for surrounding lm1d t:ist\ ,ind the thange did nc,t foHow the 
folfory and Bnmke Pntncek. The kt!£r coutafrKxl Jlw comprd:1ei:1sive phsn. 
published notice, a imip of th(, pn~ied\; lxmmfory, ,md 
iwtk'.C th.H lnvo:!ncrgy's applications wmlld he pn:senkd to lJm Planning Cummissfon nett CCln.illfkfe{l !nvent~rgy's 
1hc Planning Oininfrs:sit>i'i nn l)ccemhcr 7, 2(H 6. Th<: conditional use ,1pp!irntim:i. Again, fovenergy 
notke in thi~ letter abo inc'.ol'rectly used the rian-i,i "\Vi!d reprn5entatives and publit~ 6!:izrns: conm1entcd on this 
Plains Wind Project" ,vbcn des.<:6t}ing Invenergy\; Hppli.::ation, The Planning Commissiw1 ;hen voted tt} 

n~qoesi: frir a concfoit,nal u~e permit But again, tho:'. nmp rccmmtit:nd denying the C(mditjona! use appl:icatbn by n 
wa~ labded "A.rgyk Creek Wind Pr9jt.'.Ct" and thq legal vuie qf five tn lh.nx:. [)uring the pubik hi::aring, County 
descrip1ion cmmetly iit;is(Tihed rht pR1posed pro,jcc(s s!aff ai.1M1wced that th;:, }fourd would make ;:1 final 
ho@darks. dedsio11 tm D<::cmnbcr 27, 2016. The P!mining 

Comn-1is,,ion ~ubmitted a writtc1~, ri::pon <if hs findi.ngs w 
Before the Planning Cmnmissl<.m's Deeeinher 7, '.W!6 the BD~tnL 
m1.~eiing, th<: County diswvered tht~ error in the published 
rwtkc ;ind the certified bttcrs. The C,)tmty (ktermim:d the On December 2 L 2016, Sumner (\mrny mailed Jeffi~ry 
error did fl6t requite rcpublkntkm rn: conth:ming the and Hrol)ke l'otw.:ek a. letter about fovcncrgy's 
Pi;1m1ing Commlssion's n:rneting to a later date, H<:)wever, appl:kati,:in;,; and infonned them of the Board\ meefo1g 
on DeecnJicr I, 2016, the Crnm;y mn:iled arwther ci:rtitkd ~chcdu!ed for December 27, 20!6. Thal ~ame day,. 
kiter to !an(fowners owning: pt\fperty w·i1hin i ,000 foi;I. of fovenergy amended ii:~ appUrntkrn;,; by revfoing th~~ 
the pmJect. Once aguin, thi:: Cc,unty faikd to addn~.s~ a pmject \ hmmdarit.s_ The revised botmdatics eliminated 
letter ;o Jefl't~ry and Br<loh~ l'\ittwek. The m.w,'1,y maikd abm,l 700 ac1-eis t,f ;h(~ 1m~jcct ti) addn'.S$ e<>ncerns (~'iW 
letter contained 11 :revised offiei,il n,ltlce with !ht~ prnject the projcefs prt,:dm:iiy to ,m arM willt higher housing 
name conect(."11 to ''Argyle Creek \Vind Pn*c-t.'' denMiy, As a. re~u!t of the reduced fo;)tprint, the bml 

bdonging to t!it~ Potuceb-----atong wifa stVentl other 
Sm:nner County m~vcr published a con-ected rn)tice in the tn{l!Yid,lab., ... ,.,vlis nn longer within 1,MO foet of the 
Hdle Plaine .:'{m\•~\~, Tk only rmtin~ mailed 20 days bt~fore vroject bmmdary. 
the Planning Cornmis:sion't rneNiI1g cnn:wim::d Hw 



and .,.fo!x~n:mnt.d the pennit \Vm, vo.H ln this: ru!iHg, the 
district c,)m:l f,,,m:id ihai the Zoning R<.':p1l;,tions !\~qui.re 
both a p1:1$ittvc r-oci)mmendation froin the Planning 
Commission and appn.wai by the Board before a 

Tlu? lior.1.r,:l '~t l{earin.g ,xmditinrni1 US(! p~~rmil fbr u wind farm may be lss:u.ed. 
*3 On December 27, 20!.6, the BNird rn.d to consider BecaHse the Planning Commission re,xmHneiidtx! agaimt 
lnvenergy's applkation!';, Tlw Board first io()k lip the cQnditi()n~1l use permit, the district court determined 
fonmergy';,-; :wning l!hange upp!icmfon, ,,,(1,ich :;might the the Bqanl lai.~kcd Juris•Jicti<:in to nppmve the permit 
zoning di.mg:,~ from Rurnl Disiri(:t to ,-\gricu!turnl Hnwe~'er, ihe district C'.Ourt rukd that rm i1otiee ddt,:ts or 
Commercial District Aikr lnvenergy repre:sentaHve:s due process concerns rendered 1he zoning (:h,mgt~ invalid 
spQke, 29 citizens t◊mmentd Qn the zoning d1ange un pmeedurnl grounds, Accordingly, the district cou:rt 
appHcatkm. \:Vhi!e m.ost d the. dtizen8 s:pokt. in otden.il a hearing on the bHurcatd qui.:\~tinn i.1f Whether 
l)f!lWSitirni, soni<.': :spi)ke in favor uf !he :1pplie~dqn. The th~ ffo;ml\< approval r}f the zoning ,;hangi: 'sn;,; 
Board voted tW<) to one to approve the zoning change reast,nabk. 
application cont<iining the reduced footprint. 

AJtcr ht~aring the pnrtlei,' ,irgttments t,n the 
Th<~ Brnml next considered fovt~rie:rgy',. application for 13 rnas:onahknes~ of t1w inning ehu.ng't:!, ,he dbtrki coutt 
condill<iMl use pen:nit Jerry Hawkins, an at!t::tney wl:H) grnnted P!aintiffa' ,n;Hiun for si.unmmy judgment ;1t1d 
teprn$e1,ted some hmduwners at the tirne, argued the :..truck the resolllikm appnwing the zoning change, !n this 
conditional. W'f~ fas:,K was :in the :Planning O)mm:is::;ion 's ruling, th{: di8trid 1:ourt lhund Hmt the wnfog dwngc wa~ 
exdui.ive jorisdiction. Ifaw'kins rnd!x:d a pn:rtion (lf lhe irnrtasomlhk hcrnrn;e no <:vi.dem:e -~~~\( p.re8cn!{:d ;vhsch 
Zoning fkgulation;, at issue in lhi1> app~lll and m:gmxl that ;,up1xirted any permis;,ihk Agrint!airnl Cmnmen:ial 
the Planning Commissfon iwtdcd to approve the Db,trict Me otht,r thnn a wind energy project. 
c(mditi<:ma! U&(: appfo;ation hefote the Hoard cnuld g:ra:ni 
the permit. Nin~ (:itizens th~n ~•:iirnnen!<.':d nn the 
cqrnfoional u:~e applicaticin, After fovcnergy 
rcprn$01:uative$ responded !<J. the citizens' corn:enrn, the 
Hix.rd approved the ('.onditiomd uim permit by s1 vole of 
i'WO {!) OX!l~, 

l%)ARD'S APPROVAL Of THE CONDJT!ONAL USE 
PERl\,HT AGAINST THE PLANNING COlvlMJSSlUN'S 

REC'O:MMENDA1'lQN 

The Bnanl first .t~cint,mde:i tht~ disiric-:1 eowt ~rred by 
The DistrlN Caun Strik<i->' the h,nfng Chmige and finding 1he Zoning Reg,llati,rns r~<piired Hppmval frorn 
Omditfrmaf u~e·Pt'rmii both the Plam1h\~ Ci>mtnisskm and the Boa:td t<I grant 
Plaintiff~. challenge<! ilw Bqard's deci§hms umkr KS .. A. lnvcnergy's z.,onditim,al u:se permit The Board argues that 
f 2-7/iO bv filing un udion in the district i:ourt ln their the P!m:ming Cnmmi:;s.k,n issues: only reu2mmcncb!:imrn, 
petition, , Ph{luiiffs argued: (!) the Hoard hu;:ked and the Bon:rd retains ,h ultim:,,e mnhor.ity to approve ll 

iuristfa:1:i()n to ~mmt the ,:nnditiornil ll\;t'. petmit; (2) the c(mditi@cul use permit The Board suggq,ts a eoi,trnry 
,f.k,ard's <kcisi{;;) to grant fove11crgy'!i ,if;pJi,'.alions wa$ ii1terp,e:Mti()li requiring apprnval nf 1:mth lwdfos \Vqii1d 
unrca.sonabte; (J) the pub:li!ih"'d and mailed notices of the vfohne s.ate law am.l be tmenfiJtce,ibk. 
Phwning Coimni3$Wn':, pul1Ik hearing wen~ i:kfortive; 
and {4} the Cmm,y failed to provide du;:, process tn *4 Because the maredal facts are ltncontrnvcrtcd, V>ie 
Fla inti f:fa. rnvie\v the district court's summary judgment order de 

mwo . !;?;g;-wr 1:it,:1·h~v Si,};'({\' \i~ lh~:~f:~t\ hi(:· .;\ ?r:wn~k 
AJkr the parutis filed cr(}StHi1otim1s frn: surrirnary Dn,}rwi. foe ... >{b kmi. t->"-8, ;:;_-,!, .>8., l .. h! .,.{J .. , 1.d)l ,J, 
judgment, th~ distrk!t court granied PbintiJ~' molion ln Similarly, the interpretation of statute~ and ordinances 
bifurcate the n·.-a!ionabfoncs§ !$S!ic from ihe t,thcr is~;uei., pl'tsenis questic,ns of law stihjt~cl lo imfonited revirn,, 
As a rn$u1t, the dh;triet court deferred addressing whether ... i;~'.fri/e :::·x rel. ~\cinvdd't F- t:·f?):: 1.'?,{ fJichlh~~ J.O.J K.an_. 6$0~ 
the Hoan:l's approval i.:if lnvtxlergy's applications Vias 6$9~ 367 f:\3d 2;~2: (20:.l 6). 
rca~(lnahk: until it .:focided dw other issues, 

The district coun found that Article VH, Section J, 
The di:;trkt Ctft:i.rt first granted Plaintiff,' lW)tion fbr Par.igrnph 12 of llW~ Zoning Regulatit}ns requit\!d il 

stmn:naryJrn.lgrncnt on favenergy's umditinmi! use permit positive rccomm,md,,iitm from the Planning 0)mmissfrm 



hefote lnvenergy's cbnditibnul use permit could tic 
grant(:tL Attkk VJ! or the Z(ming RegobtWm; e:,tahfi{hes Utilizing the5c ruk:s of rnnstrrn:1:io:n, .w begin hy 
the 1\gricl!ltnra! (m11mcrda! Di~irict zoning designation. con$kkring the fongµ:::tgi:.'. and QvcrnH design of the Zoning 
Section 3 ofJ\rtk"k VU Nmtains the llscs allowed in art,is Regu!atiQn:,; to interpret the meaning of Artick VU, 
wned ,1s an Agricultural Commerdal District And Section 3, 1\migr,3.ph 12. St~e .Miller l'. Hoard er 
p,uagrnph l 2 of Srx~iicm 3 lists cc1,ain u~t~s ----such as wind if'iib{N.Nisee ((>untr (t·ntrl! ~r.s:~ 3'05 l{an, 1'05(\ t·064.;. 390 
energy pr,:ijects-permitted in ,rn /\gricultm,il I-'_M ~n4 CJllh 
Commerdal Disll'ict if a ,;::c,nditional use pennit is 
i)btainei:L Specifically, Article VU, Sm:-tion J, Paragraph 
12 provides: 

"Th~~ friHmving uses may be a!k,.,vcd by cnnditiona! w;e 
permit ,vhen submitted, :tevlcwcd, and approved by 1he ZiJn}ng l?.r;guhiti{irtS (;OPi2?"?1.ir1~~~ ().)Ju.l.ititu1.(1f !.:\e [J:,:~rtnits 
Pkmning Commisskm and Governing B1)(ly and sul'.jed *5 T!w Zoning Regub!fons define a conditional w,e 
to c:onditi(ms a,:; !Jm Cornrnission and Governing Body pennit as ''[t]he docunwnmb.k evideiwc of authority 
may impose; granted by the Gtn,eming Body to lncate ,t C1:,r;ditiomll 

IJ:se at u partkuliir location;'' Ardde XXX or 1he Zt:ining 
Regulations g(ivems t(Hlditional uses, Article XXX, 
S(x~tion ! bcgiHs by re(ogmzing that cei-tain CO!H:litio-na!. 
uses Rte ''ctHlmcrakd in thi:! us:e n~gu!ations of the v,1riom, 
i:i:.mcs" and may be pcrmiited in ';my dis:triGt where 1rw 

P-laintiffa reasl..'Hl thut,. under the plain !.mguage of Aiiide conditionul u:,;e:,; are listed, This ;;;ccfoxs then c:,tahlishes 
Vil, S(!et1oi1 3, hrngrnph 12, a cmidltimial ti-;;e permH the pmcedmT fix appn:.iving u conditional u5e, 
ret1ui:tcs apprnva! by the Planning Cnrrnni;,;,;icm ,md ,he 
Board as the governing h(idt The Bo>ird rtsp011ds that, Article XXX, Se:etion 1 firnt pt(ivi(fos 1hat an applicant 
when the Zoning Regufotion~ clre rend as a whok, tMst :,;ubmit she pklns ,mcl a i>tMcment of the pwposed 
c:ondiliomd use pc.rmih do Hot re,quire approval by fhc llse tn 1he Planning Cmnrnfasimt The Planning 
Plamiinr: ... ~: 

Commts!>imi . Cmnmi,Vii<in rnu~t th(~n ho!d a public hearing, review ,he 
applicant's site plan~; and siatcrnenr, and snhrnit ,l 

Oor cNlrt applfo~ the sanw tule:s t,1 interpreting a rt'.cornnwndati~,n to the Board, Afler receiving the 
irmnkipal ordiminct a~ >'-'C W(,u!d ,shen interpreting a Planning Cornmission's. i'.xomtmmdat:ion, the Board may 
stah:iJe~ I?o.hinson rs (~i(r <~f l-fichit(i .Ernpi~?rees' permit the nse. to m:nir -where reqnested_ The Board m,1y 
lftlfr;;_:tnent lJd. <~f lf·{:btt{:_~'; 191 J(t:n_. 166_, 272~ 24l F\3d also in:ipose re,iSOBabfo n,-stri.cticms on ,he aj}pnwal of a 
} 5 (WW). Tht~ mm,t fond,imeutat rnk c,f :stHtutory conditional m,e permit 
con~trnction i,; that th<: ini:<mt nl',hti LegisJatun: gowm~ lf 
that falt(":nt .can .he. dc::tennined. ~\-~ah::~ {'~_,:· rs:4 .. )~'hNtidl_. 303 As contempJakd by A:rtidc XXX, Scci:iun ! , muny d' 
K,m. ut 6:W. An appetlate cnuri must first attempt to Surrmer Co,mty's Z,)ning das5lfica,ions Blli),v c,criain uses 
a~1:ertain kgislative intent through the statutory language ff ,t ixmdlfama! u~c peniJh ts obtained. Ench fone a z.osring 
enaekd,. giving ~~m:nmon ,vords: their unlin.ary meanings. 

rn 
diisi.;Hkation allows conditional use!>., !he regalations u~e 

U!fon, t', 0.1hick, 3N Kan. 4(6, -·:i-09, P3d 1 i 1S sirn:i!ar langttaglo: 'The folk,lving ut.es [of land1 may be 
(2Gl6). \Vhen a statute is pfain. and unambiguous, \:V(: (k, allowed in thit district by 1.xmditionat use p.::rmits Y\'lli::n 
not !.'>pe:eulate alKHH the !cgis;iafrn: intent behind !hat. ekar imbmitted, reviewed, aJ1d approved by the Plannii'.tg 
language, and \Ve rdhiiri fr;)m re;1ding s;Ornt'thing inti) !he Ci)mmi~sik,n and Govt~ming Hndy." This phrm .. ~ !mt.ts the 
statute tWi rcHcWy fonm:l iri its ·wor(!s:. 304 Km:i. ;.it 409. language at j~.gue in f\rtii3e VH, Section 3, Pam.graph !L 

EvNs wlwn variotl~ star-u1<iry provisions: are ummfoiguous, 
we <:onsider ,,,uious provision~ of an m:l: in pari rn.,t,:ria 
'.Vtth a vk,v towards reccincihng and bringing the 
pr(ivi~ions int() ,vc,rkabk h!.n1nony if possible. 

Th~~ ~Z.t.u~ilJ..fl Re.gulati.dtt.~- l)o l'{ot l?.e;qulre Pltuining· f\tI'-itc,(ghb<:ir v. ll'e~tar Eiie.>gy; ,foe, 30 i K,ul, 9 Ui .. 9 ! 9, 
Commi,;:yfon Appr(->wd lh.Jhre Grm,ting a CondUimwt U.Wc.' 549 P Jd 469 f20 l 5\ \Ve also constnw ~;latute?'; kl avoid 
Permit tmrcm,omible or abs--urd re:mlts: and prernme the 
\:Vhen read in t:;Q[ation, Pfo.intiTfa ure correct that Aitic!e Legishrnuc d.oes not int(:nd t,l ena~:t mic~,mingks:;; 
VU, Section 3, Parng:rn:ph !2 seemingly require~ that a leg(slHtH)tt b; r<': J.fd.r.n\igf (~( l!'as.:1.~·-~ 30 I !(an. 88, 98.: 
conditional n:sc pcmiit he approvd by 1he Planning 



Commisl;ion and the Bziard. But ·when the hining the anick ~1n Agckuhurn! Commercial Distnet~L 
Regufotfom;' conditional U$e pnNisfons are considered AddiliwmHy, the definltfrm ()f ll conditit,md use permit 
t,Jgether, the phrniie "imbmit,ed, .reviewe,d, arid approved recognizes only thatth1) Boardgnmts a cm1ditio1ml use, 
by the Planning Comrni:s:sim:i and Governing Body" refers 
to the process outlined in Article XXX, Sct:tion 1 ·where The Jangnag,:: 3l i~sue in Artide VU, S<:clion 3, Pa.ra.grnph 
M applicant :subm:i,s plan:;, the Planning Cornn1is_~fon 12 a!s(i ~upport"> trwt it is 11 placdwlder fr,r the prc,ccdme 
revie\% 1he plans, ,wd thJc! giw~,ming body approves tlw in Artide XXX, Section ! . A Ut,;:rni reading uf A.rtkle 
ctmdition;:i! tt~c permit lJnder ihis prqce~;~, appnwal hy VU, Sectimi 1, Paragraph l 2: prrnlm:~s an absurd wsillt 
the Phmning Commission is not rnquin:."Xi to ohtafo a b;;.icm.ise conditional H~;e pcrm:hs ,vquld need 1.:1 h(: 
(omlitiona! use pt.,mut ",m!:nniHed .,. by" the Pfonnlng Commisskm and Bom·d tu 

1hen1~dves for thdr t\cview. Rather thun force thfa 
Sectinn of Artide XXX-the article governing nm1scnsi.cal n,~sul!:, ll mlB:C rca~nrnibk irncrprctati!)n ,i;s; tha, 
conditional use&····detaihi the procedure to obtain a this !.;:inguagc ii1eorporatcs the detailed Ariick XXX 
conditi1)na! u.se perm:it to operate tbo~e ccmditionat uses procedure as the terms tt5ed in A.r!ide VU, Section 3, 
uHuwcd in varim.i~ ;-xmings disll·ic!s. Unda this procedure, Paragrnph 12 trnck 1hrn,t~ used in Artidc XXX The 
the Planning Cornmissinn ~uhmhs a recommcnd .. ti,m and /1.rtiek XXX procedure prnvidcs that the applii.:ant 
the Hoard 1rns sole authority to a1>rmvc a c,)nditional use submits phms, the Planning Commission r.~vicws tht~ 
permit The Wern! bngw~t'. itt Artide VH, Secifon 3, pfon:,-;, and the- fO'<"CTtiing btidy approYcs the plan~. 
Pmagrnph 12 rnntlkts with this pniccthm, by also 
requiring R:PJJf(iWd hy the Planning Co.runissit,n, fluintiffo arg:J,e th~it the lmiguagc n'.(iuidng Planning 

Commi3Si(ln and Bnatd llp:pn:iv;:1l contr;:i!s under 1he 
Pluinttffa' int,~rp,et,ition could hav(!. rnedt if th't phrase Co~mty'i; rnles t,f interpre.ti.rtiun, The Zoning Regulations 
''snbrnittcd, revie,ved., arnl ap1irnv1xl by tht~ Planning ,~onrnin ~pccifi{'. rn!es for i1iterprnting iis pnwisfons, 
Czm:1n:1iss.iwi atid Governing Hod/' ,ven:: used to describe Arlide TV, Scctiirn ! , Pa:rngrnp.h 2 prnvidc$: 
th1~ pennitt1xt roudithmal uses in only Agrkul!uru! 
Conmierci<il Districb, t}r a fow z@ing dassific,1tiQns. Bu! "Over!app1i,g or Conlrndictmy R~'.gulaticms, Wh!.~re th,~ 
sint:c !he Z,)ning Rcgularinns use this langua.g:e in ,~very conditioiis imposed. by the p1,ivh,innl; of ih.::sc 
zoni.ng ck,ssification, reading the language !it,:rally w.:mtd Regulations upon th(~ ti~e <:,f bnd or stn.1<:ture:s are either 
render thii.: prQC{'.(h.lt{'. in Artkk XXX, $cdion l to nhtain more restrictive m !es~ r::i~trieov,:. than c~•mparnble 
a ('.Oritliiimwl use permit meaningless. lt is the duly (lf nHl' conditions imp{!s,::d hy ,my olhcr prnvisicm of any nlhcr 
courr, as far at pnicti~abk, ti:i rc(~i)!K'.ik tlK:s(: pmvisions appticabk ta,.v, or<limu1cc, rc&olutinn, rule; m 
kf mtike tlmm cunsi~tcnt hannm1iou:;;, i:1nd scnslhfo, regllhtjm, of any kind, the regufotiorn, wnkh ttre more 
~.'.8)f,t .. -~ .,t,-•,,.':-·:•·,•'•'.!',l restti.ctive isrnl impos,~ higher stand:m:!s l)f n,~quireimmts :,·,. - ;~ . . :'·-.;'ali/Juat :I.' < r>e<:} n •• . f) ·tlfliing ' ~./J.,: ('' • )''"'i .-:,\~~~. K •• an~ • ·~ /)tf~ .. 'J. ') 

shall gnvern.'' :MS, 259 P3d (i63 (201 !)-

Rdyitig on this pwvi~i<m, Plaintiffs daim the mnrc Requiring Artide XXX, Scctit:\n i's protedi.ire !br 
1-cstrictlve language in Anidc VU, Sectiori 3, Paragraph Cl}rn:!itional use pic~rmit~ where the Planning Con:nnissinn 
12 g;wtnlS over ihc Artid;;: XXX prot.:edme r~:quir:ing is ta"kcd with an advisory fancfom in 1mhrnhiing 
only the B(mrd's approvaL But Pfaintiffo fail to appreciate rmxmm1endatkins to the Hoard bes! h,mnonize:, !he 
that this rule nf lr1t~'.rpri~1a1kin applies only iti '\,,ondltiom, reguluiiurn;' bnguail'{; and operation :in a ,vay that 
imposed ... upnn the use nf land or si:rm:,ur(:s." Ikr:1iuse effeetm1tes the drnfiern' intent " 'h ia a ca.nfoi.al ruk i)f 
the issue on ,ippeal invnhes prn<:eifornl prnvisicms----·!KH law that statutes 1;nn1pletG in themsc!ves, rdating tP a 
conditions on fo.nd us;;.,····Artide lV, SecikH1 ! , Paragraph spe(:ifk thing, tnke precedetw{i ti-Ver .... 1)ther statutes 
2 {bes not apr!y, Additionally, this pn:wision does not whidi cka! <inly fr1dderna!ly with th(~ same qm.~s:tkm .. ' "lit 
apply to hikn:rnl con11icts within the Zoning Regu!ati<)ns.. re~ ·ra~Y.· _f;t:en-iptfon _AJJflli(ation f{.( Afi:.:};.tal fft--ah~Ji _A,,-,..,·.~· ··ri f~•/· 
Inste,..d,. the rule is used when comparing ihe. Znning lleart!~u;r( 1%9 .K~,n. i:209:- 1215.~ 221 P.3d S~O f2DU9} 
Regulatfon.,i' conditions to nw pnivlsions ()f ''any other 

(quoting f\n(~h.~:J::;·{y~ r~la:J.u lht.f!U.:W.- ii:.{',. v .. )thu:~,~-i~\ 22;} applicable. !aw, ordinancti, resoluti<m, rule, m reguk1tinn 
K,m. -430, 432,601 P2d ! lOO [1979)). l1l' mry kind." (Ernpha~i.s ,Jddcd.) 

'"6 As a test,lt, the detailed pt(,cedllre !o obtah, a Pld11tiffa ulso tontend the Zoning Regulation,~ cfo not 
conditional nsc permit estahiiShed in the article governing suggest iha!: the Planning Cornmlssim1 pr<.wides only an 
~~ond1tional use permits controls nver the phrase mivisciry forn.:tion ·wht~n crn:isidcring cnnditio:rrnl \.i.S.t'. 
":mhmi1ted, revie,,,ed, and aprnwed by the Planning pen:nits, Blit Nntn,,ry to :Plainiiffa' argument, Anick 
Cm:nrnissfon and Governing Body" used im~:idenll:\lly 1n XXX, Si.,x~ti,m l limits the Comrnissit)u's 



fon~~ticn1 1:o makiim ,\ "rec<mm-H~ndatioti to ;he Govt:rninl! laws in K.':L\, !2-741 d 3Nj., munidpalities may enw::,t 
Bmiv" 

•• 
ai1d 

-1... 
t~ives'· the t3i}m-d thr aufhm:itv 

•• 
10 

"·' 
1mml :~ ,md enfor<:e: l3ddiriorn;l zmii,1g regu!ations ,vhieh dn nnr 

tomfoiona! 11st permit- MorN}vtr, as ,Vt next el\{llain, !he eonnict with tt1os<: sHi.tuks, K5U\. J.2--7,ii(a), Bnt a 
Planning Commfash:m i~ corn,idcred an advisor to !he crn.rnty'~; power ii,, change the z.011ing tif property-whith 
['k,,mi on zcming m,rtter~. in,~!ude;, issuing c()mlitional ~ise pcnnits····mav be 

('.X(:rd:;ed only \n rnnfo.rrnity ·with ihe ,;Htt11te; 1hat 
The Zoning Regtllatioti:~ ';\-'ere adopted in accm:;:hmce ·with authoriz~:· zonin.g:, ftn_?ftiU}.f(:rru~.1u ~.:, b\~Jar1,./ (~/ H·~·ilu-.a.ur~.).?e 
the Suroi1er County Cmnprehcnsive Plan. The (.°U?{i'l(f c:iNUiff >·-~·:. }.89 K.an. 92t\ 9J~} .. :~ [ 8- :P.J.d 400 
Com11rdiensivt~ Phm ou.Hnes tlK! Ffanrting Cornrnissitm\, 

(2(H)<}), A county';; faibre to fo!kn,v the .. ',i.:_.·1····.:'. fi.mctkmi in areas of land use and co!nnwr(:ial/industrial l:.r\.~.;.t_ 
proccd.urcs in .state !a,v :rernforn its action invalid, • ',,.,, dcv1.dnpment. \Vhcn discw,shig land use, the 

939 .. (~(~n1pre.he~1:~~,..-e Pk1n stiites: K~HL Ht 

l.2.,755(:J)(.5). 
(lf will tJnder l(.S.i\. a co.uni,/s ''Continuing ti11plemen1ation the bmi tise pbti g(H··"t.~r,1·h1g bodv 

may a(kipt mning reg\;lati~ms til,lt 'iirm;i<k for 'isrming bt~ dt~pt~nde:rn upon pniper adminislnition. of zoning and 
C(mtHtitma! n:;e pern)hS, Bttt K.S.A. 10 su!idivisi{ln rcgdatk,ns .... in this :sense, the Phwifo1g h► Supp. U-757 

{is dem,mds certain noike: and hcuring requircm(mts for (\:;nm1isllio11 acting in iN official capacity advi:wr to 
bo,1r amending zoning regu!atkms, Ah:h.rngh the ~mtutc does tlk governing tan pfoy an t"-,p(~ddly important 

H nN explidtly mcnti,)n c»rn.:litional H~e permit;;, Kansas mk in Hlaintenance <,f t1ua!ity living cnvirnnmtnt." 
rnmts hnve consistently found !hat the procedures in (fanphasis added.) 
K.S.A. ;!{}!9 Supp. U-,757 apply to condilfomll til>e and 
sp<·:ciai u~c pcrrnit.5, Set~· A:{(F~~v t·. (':i~~v Slur:-Flu.:e .. 287 1,7 And the Cornprehen:.ive Plan a!M) notes the Planning (?{ 

}(~BL 67.~ llu.:yd H-·~-iler l)islrict Commission':, fam,~hon as an advi~or :\.'(), 
i)n 

63~ i9-l .P . ..>d 1 (20D8); zoning mnttern in 
J' ,xi.mmerc ia!i:ind il:-:tria1 dev(: !Dprnen1 : i-· . . 8oanl <:t{ lbtuni (~:?~u1(v (~on-un ~r .. y,. t·{~:,. 10.:\632~ 20 l :2 
\VL }lN i 65, at ,~4-7 (Kini .,\pp. 20 L2) (Hripubfo,hed 

J.>ffith.in [iis].rD1e as tecluclcr.d af.lvis·er'to the i)overnlng opinim,). 

Bm(r, !he Planning Commission should continue to 
play a pivotal rnle in the pr<:ices:. of delineation. and K.SJ\. 2019 Sopp, !2--7$7{h) provides !hat prnwised 
chrec:1irn1 of cim::rging patterns nf •Com.m<:r(:hl ,rnd zoning amemlrnents mus! be "submitted tn ihc planning 
industrial devc.!opnwni thrnug:h applkath:m of the cnmmission frff recntmnend,itior,. '' The pi.inning 

a.<kipietl gukklincs and pofick,i in c:<mccrt ·with .t:(>11.ing c(immission mus! hn!d H puhli.0 hearing on Jmlposd 
uml ,whdivisior. 1:i3gu!atiom,. '' (BmphHsh added.} toning amendments and creak a v.'rilten ?>nmmary of the 

pro~~eeding::;, K.S.A :wrn Supp. U-7571h}, After 
Adding in (Hl:r interpn::tivc analysis, we ree<)gnirc thai ihc r;::<'.<:iving th~~ pbm1ing c:mmnim,ion'~ recmnmendation, 
Zoning Regulations wuuk! vfohtf.' K<ms,,5 hl\V ff thev the county'5 g,werning body may approve the zoning 
ft'\quirtd P!anniBg (\mm1l$.s1,m approv;;1! for nmifoiom;l mlirndrnent regardless of the plnn.ning c<irnmission 's 
m;e pt'\r:mils. fn ,hi?> rega:nl we pn~~mue !he di:a:fters m.\ted t'Ccommetidntion. The governing body may acl()pt the 
with full knowledge of Kitn.sa~ hnv 1Nhen impl.eiw~nlfog rc(~i>tnm{:tK!ation by r(:~O!Wkm, D,'e:rri,k: the plmmiHg 
!he Zoning Regufoiior1:s. Ed DefVitlt' Ins. APe11(T v. ct,nunissi<in's reeoi:nrnendatkm by a two--ihini~ niai<irity 
F'inanclr::1/ .. '.-tssoc:~:. Ab:d~-i:{1s·~\ 30~: 1\:~BJ:~ }065·: };)71 ~· 427 vote, or return the rncornmcndfltioi1 t() foe planning 
P3d 25 nn l 8 }. A~ a. result, we aho presrnm~ !h(: drnf1ers comn1icsswi,. K.S.A. )(WI '5npp. n-757(d}, 

intended the Zoning Regula.ions t<tt,: effective and not 111 
'~.8 Under f(,S,A, 20 ! 9 Supp. l 2-757, ihe planning ·violation '(~f Kans~tS la\$/, Sec r:~~~~ l~~YC(.'Ufrre .. ··ih'<~r(~f/ 
commi~~ion JhifiHs tmiy an advisory func.tkm. (\Jlis:nltiug, .h?c, Y. ().(v {.~/' ,·\;(::~rt<}i'L~ 252 Afon/i', 287 

}(~ln. 42 ! ~ <L?-4 ~ 
K<111, $45 P.2d 57 (1993) {twli:ng that a munkipal ordinance "i~ ,ii: 70--7 L Ttn:, pl.Inning C(Hnmi~.~-ion 's authority is 
hmit:-~d to sludying foch: and.:uhmilting R~comn1t~ndaiio11s tnlitkd to a p,\~~w11ptkm. of validity and 8.{muld nnt he 
to the gov(:rning body whfoh takes foml action. },t:iusm.-', 

s!rfokex1 unfoss its iafringemeni upon. a :,taJutc is c!t~iir 
v. }J<}an.l (( (}(F (~o,}n;nissioner.~\ 2 lg 1(,a). 32J., 3-30" 543 

bcy(ind ~tthstautia! doubt"}. 
P2d !OH) (l.975;., T(i assign !lK: p.iarming rnmmisskm 
·with th~ ultinrnte ~uflwrhy to deny znnirig mm~ndrn~.w A munit'.ipa.!itr ha~ no inherent pmvcr ln cnan zoni'ng ,1 

would irnpermi~sihly ~hHt the Count_y'§ goveniancc from laws, lnstcad, a nmnicipafoy's zt)ni:ng power is derived 
the ;;le,:;ted Bo~wd to an ,\ppointe<l. advisory conm1ission, ~dely from the ~rant in ?011ing statutes. l43id .\)rn-8 
St:t: :V,:mly,. 2B7 )Ian. m 71. The Kansas l..t:gislature did 

iinv;.~~:~\>n•: v, l?otJrd o/Ji.:41.t:sor! (~oun<v (~onJN~ ··r:;~ :?.92 'l-(~n-L 
not intend ''for the .t<1i.l wag tk dng, Le.; an a.dvisi)f)' 691\ 7{F, 2:i9 P.::ld 644 (20 l l ). Along ,v·ith the zoning !l1 

body shnuld imt hn.vC" !he 'in.ithndi:y to trump thit dtd5fon 



Regulations, which governs Agricultural Commercial 
Di~Jricts, Secti<..1n 3 of Article VH contain5 t2 numbered 

if the Zoning RegiJlations were interpreted to require paragrnphs sp,~ifying th~~ pcrm1Ht~d tM~:• in i\grirnltu:rnl 
Planning Couirnfasion <lpprova! for c(11iditfonal use C<m1merda! District?., Tht:,~.~ enumerated i,se.s an::: 
permits, 1htm Hw R~gu!ations <Notild coti:flk! <,vith :;iate hi,'.' 
and be invalid, " 'The primary method for determining 
whether Ml ordinance or rei;olutfon of ·a eotmtv is 
it1c(n1~istt~nt ,vith ~t state sti:ttute is tn see \-Vhethe.r the iocHI 2- ''Rc,adside ~tands for ~iik (lf .:1grict1lturn1 products 

law prohibit~ what the state law pe:rmit:; or ihe :;1,rt,~ law by ,m operator other thml the producer of the 

prohibits ,,yhat the !<led hnv permit~,',, {li:g,f;} !', Bu,;;·d ,{ agrkultimi.! prc1dm£'; 

/'-./{H10n (~~)Ul'{~V (\.~nun ~1\,: 277 tt~H), 753 .. 757~ ~9 .P~3d ~93 
()(Hl,,} Requiring Pl.anning Cmmnission apprnva! 
pn:ihibi!s the Hoa:rd froin <1vt,T:iding the Planning 

4. ''Grain elevators and ~tomge tnns, ind,1ding the 
Ctimmissi::m 's rccom1rnmdilth:>n as permitted i.n l( __ /L.,\, 

sale nf related item;-;, ~uch as seed, feed, forlihzer, 
20!9 St:pp, !2--757, Thus, 'Nhcn C{)JlSitkrb1g the b)ning 

~md im,ettiddes''; 
Regulation&' posslbk meaniiigs, we presume flw ti.rafters 
did not intend w violate K;imms fmv by requiring fiaHning ""9 5, "Campgn.,m1.ds ,..,n a minimum of five (5) 
Commi;;;ilion apprnVfli for c,)tiditiornH U:;iso permits, <iCI})~):'°''·~ 

rn sum, 1,vh{'.B reading Hw Zoning R,~gubifons \(lgether, 
the mo~t harmonious and S{'.nsible intcrprdmion is tha; thti 

dd,1ikd process in Artidc- XXX, Section I-where only 
appn.1va! by the I-.10,1rd i::l needed···· 0 govern:s the prntedure 
to obtisin cmiditiorm! ust~ permit:;. And t]K phrnse 
"submitted, reviewed, and appr,w<,d by ,he Planning 
Commission and Governing Ikdy" ilS Bsed in varicms 
:;-:oning da:>sifi.cation~ refor~ to !hb pwcess where im 

applfr,u;1 subrnits plan;;;, the Planning C(mimk,sfon 
revic,vs the plans, a.nd the ffo,'ux! appnrvcs the ,xmdifamal 
use permit Undt:r this pr(iccdmc, !he I1i:,ard ;nay grant.a 
1:<mditionaf use permit even ff the Pfonning Conllrlil>sion 12, Certain u~t;-; 1hat may he a!k,wcd hy condin1mul 
t,:r(m1m,md':> ag;iin,;.t ,tppnw;~I. 

use pen:nit, which includes wind rnergy prnjeeis. 

1n <>li.mmMy, ,vc- hold !hat fnvencrgy's ,xmditiornil lli,e 
A!ter !h(: disiricl court detnmincd hwenergy'ii 

permit i~ valid despite foe Plmw.ing ():.m1mhsion \; conditio1rnl use J)(!rmil wa~ invaJid, it 11..;xi u}nsidernd 
rncommem:lation ag.rimt appn)\'il!. The di:;lrid t~ourt erred 

,vhether the 2.oning change w;1s reasonable. Th(: disJrkl 
hy finding the Pfanning Cornmi~sion\, negative 

enurt fourd tbat "[tjlw only Gotdf.?.11 factor evidence and 
!W<.)tnrncndntfon rendered hwenergy\; conditional use 

infon:rnitiQn J}tesentcd <lf: the hem'inusixmecrne<! the \,;,'ind 
permit iiwalld, form." A.nd the di$tl"kt cNirt n:ltcd that th~ Hoard 

upprnved foe ztming drnnge wi!l1<mt c<)nsidcr:ing any 
,Nid1::1Ke for a pen:nissibk l,se whkh did not require a 
,xmditimial use permit. T!K distrki: <:ourt then strud: the 
wning ch,mge, finding: REASONABLENESS OF THE BOARD'S DEC:lSION 

TO APPROVE THE ZONJNG CHANGE 
"Th0 [Board} a&ks this court to hdd th.ti con,;i,krntion 

fot:tor evidence hx one usc-----wind fn.rrns----"is The Board next contends the district muri ,::rnx! hy (1!' Chi/den 
suffk:knt The prt'blem with this is that it evi:,;r,~rates i.nvalid<Uing the z.onlng chunge from Rural D1strkt to 
the Agrfou!turnl Comnmrcial fir&! step i11 th,~ prnctss~···'thc znne thange "l.\& a Di$trict Tht: Bnard argu,,-s ihat 
discrete step hi the regulations dearly ai.rned tht~ !he zoning change was n:l<lS!)nabk beca118c it ,:onsidered ai 

broader implicati,)tis that czmie ,-vfth any zone change, !he perceived l:mrms and benefits of a wind ,mcrgy 
lx:yond that ,vhirh rorne v,,ith ,my individ,«11 use, Since projeci·····a use all(n.ved in an Agrku!n.m1! Cnmmernial 
no (:vidcnce \Vas pr<:s(:nted 1>t1ppmting ,1:ny nf the Disl:ri,:t, 
permitted uses under Article VU, Section 3. ~~j ! - l l, 
the Bo:;.mn, zzmc d:iange tvhich now permits those U5C$ 



reYkw wlwthtr a zoning authority\; final de-d:,.ion wa;; 
rc.m;oi:m bl e: 

l}nder K.S .. A. l 2-76{), a di:;tr:kt couri re-dew,;; a eovcmim! 
body's zoning ckciskm to determine !he reascm:ul;hmess ;{ 
that decfaion. The rea81)nablen-ssii uf <! govcrmng body':,. 
dech,km in1plka1cs fact and policy ddenninatim1s that are 
not the province of the col.lrtii, L4fd ;·. Ciry ()f khwim 

the l4, 270 F'.3d t (20l l). Our '' '3. ofth,~ subject pn:.ip(!fty :for !l)(~ usi:s Hifh, 47 K,tn. App. 2d K suiU1bi!iry 
t,,) which ii has hecn restricted; Supreme Crnn cnncitdy ~m.ted the stmidard£ when 

re-viewing the rern,onahlene;,,s of ;.wnim~ ded3ions fr1 '' '4. th;;; e)-;.ttl1t to which xenwva! (if: ifo,, rnstri.::tio11s will 
FW Ziwm('1·1;1i:,n, 289 Kan. at • 94;_45 {qutitlng: detrin:ienlally affect nem'by prc,pctty; 
ftr(~o.~nhintd fnVi:~Sfrneut ("o. ':/ l?O(U\l ot· But/.:)r Cott.ntr 
Ci,m1,/'1,,, J.:n Kan. J'?, 2:8, 60:~ FJd 5D n980}:l: '' '5. the length of tinw the subject pn:ipcny has 

nfirntb~d Htt',l.iJ! a~ 2m1cd; 
""(!) The lorn! Z{ming :mth(H'ity, and not the ixitJit, hm; 
the right t,} pre;;cribe, change or refme to chin,gt:, " 'fr, the :::dative guin to !:he public hca!!h, safrty, and 

zoning, v.-dfare by rhe destn,cti,)B (If !:h;:, vah<: »r pfain1iff'ii 
property ns cmnp~u'Cd to the hilrdship imp(lsed npon the 

" '(2) The distrkt 1.xHirfs po~\.''tlr is limited to indh1idoaJ landowner; 
determining 

'' '7. tb.e recommen<Jntioi1~ of a pemi,men! or 
prnfossionai planning 1,taff ;rnd. 

'' 'I( The: rnnforrnanrn nf tht~ requested chang,} i(, foe 
dty\; master w comprehrnsivc iihm.' fCitati,)ns 

" '(J) T!K~re iK a prt~~tmiption t!m:t th(: zoning aullwrity omiited.}" ~%?z1mmerma:,1, 2.89 Kan ,;t 945,4(; 
acted :rea~qnab!y. • 

Hoth parties agree 011 the natui-e of the evidenlx: pn::sented 
" '(4) The landowner ha:; !he bun:kn Df proving 

to the Board i)n the zoning change, The Board con~idered 
mireusonahknc&~. hy a prepondenmce of the eviknee, e~,idem:t'. <m th{: bendirn .u,d h,mm, of aiknving a wind 

<::nergy project in the ar,~il. And then~ was no disc~J~'>km of " '(5} A court m,;:w not :,.uhstitutc it:,. judgment for ifott 
any other permhted u::;e :iilli:nved in .Agricullural of;k <Hlmini~lTative lx1dy, and shzntld n~)t dedare the 
Con:i.merda1 Distrkls. action unreasrniable nnk~K dearly co111pdled to d,i si> 

by the evidence, 
'Plaintiff/ argument <H1 app@! is ,hal, sine<: th,:; 

use penn:h zNiin~: d1Rm?:e " '(fr} /u:ti,:m it m{iitrmy that rnni.-Htional is invalid, the w;is i~, umeasonabk when is §<l 
unre1i.$(inabk becau.:,e the Bmm.! ·.:nnsidern,/uo pe;:;nitttd it can be said it ,Yas taken .vithout reptrd to tht benefit 

involved l<) (:ortirmmity use ttmt lnvem~rgy wuld perfoni1 in nr harm :th(i a, large, induding ,.m A.grkultt:;.ral 

a.II inkrc.sted. panies, and waK S<) \vide of !he n1ark tha;. Cm:rnnercia! District. Bul as d.iscus.scd iti the previous 

ifa unn::a:::{mahkncss Hes out:sitk the realm. of iwue, Jnvenergy'~ C(ill:ditiwuil use permit is valid despite fai.t 
the Pl.,\nning Com.mlsiiion's negative di~outc. recmnmcnd~tinn. As 
a n~suh, ,xmtratyto Plai.nliffs' argrnm~nts, ihe Hoanl lw;mJ 

'' '(7) \:Vhethti- ,ictiou is te:ilwmihle or not is a auestion and cqn:sidcred evidence ofa pcrmiited use that lnvc:n(:rgy 
of bw, tq he determined upon th~ basis or tl;e facts c1..1(11d perform thi\itigh its -conditional USi:' permit. During 
which '>n~re pre;;exHcd to the Z{mi.ng auihor.ity. om! m:gunrnnt, Pfaintin1~ acknow!edi,,scd ,ha! their 

argunwrn about ,he mm::,isnmiblen;:,ss or the :wning 
" '(8) ,Ai1 appellate cnmt mu~, make !he same review of d1ange wi.,uld fail tipon om finding that the crniditiorml 
the zcmh1g authority's action ::1.s did the clistriotcourL'" u,.;e permit is valid. 

*10 1n t· ~~}?._,., 'C .·-., ·:,-· ,. ; ,· -, \Vhile Pbitniffs' ;ugutncnt res1s nn the validity cif the i • ··•J<)lm'n v, ca:r ril (.h·o-iam} Pea:.'<.. 124 Kan. 
:w conditional u;:,c permit, the dislrid cotl!t also J:;:,asoncd S9L 598. 584 P.2d l d 97}(\, the cowt set forth eiaht 

!hat the zoning cfa.mge was tnicreasonable b1:.~ause the wggcsted fm:tor& w'hich a zm;ing body shmikl c-:m1sider 
H<rnni con«idered <mly the ~ingk use of wind farn,ii wheri making_ a Z(ming d.e.cisi1)tL These eight 
,vithout 1eeei:ving any evk!ence on the other uses fot:tors·····callel the Gofdo;· foctor:,-··--ah;o help co:i;1s 



permitt.~d hy A.rtide "\iH, St~ciion 3. But ext~rcit;ing wind energy project Evm though a v..'ind cnc:rgy project 
unlimited re\·ie\V, we fi.nd the zm~:ing c.hange is .rt~asomiblc is a prnniaed conditionu! ~isc in an Agricultural 
even though ih.e Board did not com.kier th.:! first l l use~ Crnnmerda! lfoarict, ,he d:is!rit1t cour1\; reasoning would 
lhted in Article vn, Section 3. require Inv1mergy to pres(:nt evidcm~c <m Dlhc:r permit!cd 

uses \.Vhich wiH mit OCCIJ,. Like the cummmtity (ipposition 
The dk,trict ctwri is comxt ihai 1h0 ,:miii1g dmngc­ i.n Golden, nny ,:.:vidence m, non~prnpi)i;ed uses allowed by 
uJlo\>.-'ed im1downers to engage in any of ihe permitted the zqning distdcr ,s'1ruld he mxtitlcd i:o Little weightc 
.. '\gn{:u[mrd C1)mmerdul District uses-----;su;;h as fottHizet Moreover, no cmnmunity <lpJl(i~i.tion ·was raised ag,ilns! 
phmis or d.riv,>in fhmiters---··DB the hwd. A,nd the tfa'.se (>th(:r \lSt~s.aHl)wed by nn AgrintlturnJ C<immcrdal 
pwpommts nf the uming change nt.~vcr discu.sscd the District. As. a result tht~ ::wrnng ~:hang<! is rern,;1.n:mhk even 
tiei1dit:'> of the u~;ei; recognized in A.rtide VU, Seetion 3, though foe Bnard cwisidcrcd mily the prn1x1-s1id use of a 
Paragrnphs l - U Hut the distrk, t~(Hll't identitkd no rule wind energy project and not the ofllcr uscRpemiitkd in ~m 
requiring tlx: Bm:i:rd to (ionsider rmdtip!c rcn:nit11c~d w,cs, in Agrit~ultuml Commerd,1l District. 
a zoning distdct when C!)nsidering .s :zoni:ng change, 

Vi/e hold the disirict court erred hy rnling th.it tht~ B<J,i:rd'$ 
Contrnry to the district t\)llrf~ reasoning, \Vhcn dedsk,n tti approve the zoning change ,va1> ,wl 
;;<msid~~ring th<'. rt~asonab!em~ss of a zom.ng change, rem;onahk. 
Kan~as court:, slHmld focus on the anricip.stcd use of the 
m:operty, not <1ll the permitted uses. Sci,\ e.g., 

f\l (\.~~nhinet.l ltHY/sin:N::~Nt (};_-= 227 K_~Ht at }0--31 
(imal:i:,tlng the 1mrms ,m<l benefit~ of m1 anticiptited qtrnrry FAILURE TO MAfL PROPERTY OV/NERS \:VRlTTEN 
uw); ~\lArkt:?~be!;~~ r, (~i{f ::~{7~op~·ka.~ 197 K ~ttL 7.3 I:- 739~ NOTfCE or THE PLAN!',HNG COMMiSSlON' s 
42 l P 2d 2 l J ( l 966} {finding that the rezoning of property MEETING 
to permit mn;;!:rrn.:iion of a high-ris.e ap,wtment ..:mnpkx 
fi"r senior c1t1zt~ns W13S teasotmhlc when the eily Phtint!ffa first fmssyappeal the district cow,'s finding that 
considered a ''detaikd and .:mnprdit~nsive stmiy of the lhe <kfocthiil I\i)tict:• to Jd'fory Hnd Brooke Potutek did not 

0use tt> be made t>f the pn:iperty '}, renckr lnvencrg:·(s ,.;rniditiDna! 11:;;1:; permit and zoning 
change invalid, Phinti!fa suggcsl the Boiml's :wning 

* t l The Kansas Supreme Court in GrJ!den explained !he (.kt~isbn:, are iiwaUd ht.X:au .. ,;;e the County failed to ;rnhsfy 
impQrtance of focu:,ing on the planned lJ:S(: nf the n1~ccs;;ary notice rcquin~n,ent:s by negleding to m,1il 
propcny·····m1d 11{:it the th@reticaJ use,~ allowed by the new the Poiu.c:eks wrhten iwtice of fovc:ncrgy's pnJposal at 
zoning da:s:;.ifkatknt···-'When cnrisiderinir a zoning i;hange. !ta~t 20 (lay~: before dv: Manning Commis~.km's h(:aring. 
fI=:::: ,., • . .. . . . . . ... , . - ..... ,· . 
,,, ••• 2:>i KmL a! t<Oti, In (m1den the p!mntlfi 

"H 

ll<iltght 
'" 

t,, The Boan:! rc~pond:, that iN uming dedi;km:;, urc valid 
b{:c.tui<e t!w (\iuruy 1mb:i11:\ntial!y complied With the iwtke rt~zonc his pmper!)' ~i:s planned rttdl to build n ~-i11a!l 
rcqttiremcnL"S ofK.S,A. :?0!9 Supp L! .. 757. sh~ipping cc.nteJ for rct,lil 3tsnp3 IhH dw planned .tct,iil 

dassification also. aU,)wcd tk pmperiy to lie u~d fin: 
Vih n~view the d1strkt ('nun'~ summary judgment ,)rde.r c.onven.kni;e stores and fast-food shops, ·which the 
de novo. v. l)e.r~~.v.e:{ {~·ittl<: f-\~e;.:t\~f·s~ 3.09 cornn!miity l({ffL 462 ... oppo:sed. The Gidd(W court dismissed the t\:~t~-•1~~ 

1whlk 469, 4.}7 l\3d <m., (20!9). .Ai1d !hi;; issue involves, concern rK,hng: 
:5tatutory intcrpretali<m ·which present$ a quet;iion of law 

"Such l1nJ::id dm,~;ificathm$i are 1K1i !he fouJt of the &libjeG:t to ·urdirnite:d. revie\\-' .. )\~:tuh~::i~·N l"·, ()iy ;:!( l~'j)?f:.!ka~ 

land,,ww:r. The pn:ire~ts ,,f ncighhodmod re;,ident::;, :W9 K,,n .. !<4\, .!49. 4:Q P.:·ld 647 CW! 9). 
v(;iced a, phuming u.1m.mission <md t\<nmdf meetings, 
,vcni for !h,~ 1:nost 11un agHln"'! the ,~stabfo,hmtmt of Tbt parti1,'\~ d,> l1()t dispute the facts mmcrial k• this issue. 
C(iBVenknce stNcs or fit,t--food shnps neither of ·which On November l7, 2:0!6, the County mailed certified 
,vere prnpn:sed by the plaintiff Pmte~ts, nf em1rsc, may lcmcrn to a!I ix~n;ons ;md ciitities nwnlng property \''iithiti 
b.: con:sii.kr{'.d; btii prnte<s\s agaitts:t u:5es not proposed i ,000 feet d 1hc pn:ip<,11,ed bcmmfark$ ofth<) Arg-yk Cn:ek 

~.-.::-.-., \Vi.nd Prl-i:(eN, except for the Potuceks, This notice in-e not ~nn.tleilto ¥Teat vvcight. '(~ r~=:::\?24 l(~~n; at bUn. 
inroni1ed the pn.JJ:1erty trwners that the Pkmning 
Commic;~;ion would lwk! rneetin!_~ 1nwmergy';,; Like lhe zm11ng cla;;sificahort in (iotdf.tr?, the brnml scope H (Hl 

applkatfrm,~ on Ikccxnher 7, 20 ! 6, at 7 :30 p.ni. of permitted USC$ in l:i!l Agricuhttrnl C!)mmerdal District 
fa nor the fault of lnveniltgy, fa\'cncrgy fa a wind energy 

On December 7, 2016, ariothcr laml.o'Nner infbrmed ~-k dev,:.~kiper whkh smight a zoning change 10 c<:ms.truct a 
Poiu.cek thal a w-ind pmjcd \Vall proposed. ]\,fr, Potuce.i,; 



also receh,ed ve:rbul nOtice ,1f the Phuming Cortm1is:s:ion 's satisfied through ~ubstll.tlti,il c,,mplbncc and, lf 5in, (2) 
nK'.(~ting on the pwposals sd1t'.duk:d for 7:30 p.m. that \.•ihethe.r !he Cowtty sub~t,ln!faHy cnmplkd \.Vtth t:.'le -no!ke 
ev..:ming. Before ihe n1ceting, fl..fr, Potucek. went to. !he pmvi;;i<!n-
office of the Surnnt";r Cmmty Planning, Z<ming, and 
Envirnnrnental Health Depmtment to reque!->t infornwtion 
nn !he Planning Commission's meeting .sdicdukd taler 
th,it day. Jon Briskn--the f.Htedor of the Pia·nning, 
Zoning, and Envimnmental Health 

lt./oti.ce {ind.er }(.\A·. 20l9 s:1.q>p, Dq:nirtrnent----cprovided Mr. /],. 757(/~J ls· $~·a:i.sft-ed· Poti,u~k with infom1atfon 
ahont lhe Phmning Cornmi.ssim1'.s meeting and invited Thmugh Snh,tmu'im' Comp!i,:mce 
him to attend the m.::eting, Hut \\,fr. Potllcek did t.li}! aticend K.ansas ci:iuri3 hav(: appl:i~:d. Hm .substantial comp!iance 

stand~1d int' to a munidpaHty';, P1mtnjng actions dmi.ng ;s:rme:,.;;rticm. Comrnission's meeting. 

*l2 Smnctimt~ b{'.t,vecn l)eccmbcr 7, 2016, and Dc<:t'.mbx,t ;\~'/~;1;~,~:~1~:~1-:;:t~"'.~:,:.:::: :a:\1:-l :::,> 
21, 20!6, M,, Aih:icek called Zoning, 

;;:: ;~ ;~;;::·:~;;~a;~~l 
the P1minin:g:, and ()ifahe t 233 K.an .. 'i 59 ~ l b) .... 64~ 660 F1

. 2d 13.68 { ! ~it 3 \ The 
EnviwnmenH1l Health Depiirtmem and talked ro Bri~tot. !,rw i.lf ,innt~«ation i::; £imilar to zoning I.aw:>. G,:'nest, 
Owing this U>nversa!ion, Bri;;lor h1fbnned ll.·fr. Potucek c,f tl<:··a!.ch C'!t.u\ Inc, v, (.'by q/ i-Vi,:};ltfi~ 285 K;lfL H)"?'f ~ 3DJ3~ 
the Board's rneciing: scheduled for Deer~rnher 27, 20 l 6. UH }\3d :549 (2008). "fl}! is gencrn!ly n-::c:ogni.1.¢d that 
Ailer thfa phone C,}nvcrsahon, the C(iunty mailed the substintial compfouice with s.ttl!:uto:rv ·notfoe prnvisiom; 
Potw.:-:eb u copy 1)f Hw certified ktter Which it prnvimtsly . . - ....... . . ,._ ft? . '.. <tviH 1..lsua!ly be sutncwnt '.>'~ 

i • •• ••• Bm11fwn' v. Aan.-,<,s Dq:,t. 
maikd ,~1 the o!hcr pl·pperty ownern. And Dl1 lkccml:mr 

(~( .f?et•fftn.le~ 2~t3 K~tu1. 209 ~ f. L\ 7 5 5 }\:\} LLJ7 ( 1"988} .. 
21, 2016, the County maikd miolfax lei1er ,1bmn And 11t)thing within K S A ?(H 9 Supp. U--75Yfr,) 
lnv~ncrgy's proposals to !he P,,tw:ck,; ·which infm-mcd prohlhits applying !he .suh:Han1i.ai complimic:e doctrine. 
HMn of !he Board's rnecfrng sthedukd for Dece.mlwr 27, 
20l 6. The Potucek:; received t!k Desximber 21, 2016 Pbintiffa ('.faim ,he suhstMtia! compliance doctrine di)e!-> 
letter before H,;i Board '3 me~ting, As 1:t result, the nof: apply he<'.irnsc: ( l) k.S A 2(} f '.l Supp. l 2,.757 docs not 
Potuceks had actual noticc ofthe fkian1'$ mceti11g before rneniion. imb5im.ntial C(m:1pliam,e and (2} K .s .A :w 1 (_l 
the rneeting occurred. S,ipp. 12-757{b} (.kscribes the c,m~equc11ces of 

nonc(itnpkmce PiahHiffl;' ,irgurnentli ,ire nnt persuasive. 
Hcfm:e t!R~ BoAni'.s meeting; Invi~liergy ame,1ckd :i,s 
applkatimh t{) revise the project's b~)Ui:itfa.des and !educe 

Ching FJ rnsuh (lm1., v A'm1.ms Dq,r <)l Rev,\%'<', l 6 Kun. the project\ footprint. ,\8 a of the rcdur.ed 
property w,1s 110 longer \Vlthin App. 2d l2. 825P.2d. rn (l990, Plaintiff!.> first footprint, ::;oggcs.t th{~ Poim.:1-~ks' 

l:he &tib:,!~1ntial compfo,nee sland;1rcl dm,s not apply l ,000 fret nfihe. project hrnmdary. That said, Mr. P.ottK'.ek 
meeting December and hec.1use K.S.i\.. 2019 Supp. !2-,l$7 doe~ not incntion the aHend,.xi the Board's mi 27, 20lz;, 

:standard. [n .C'l<ws, the nmrt determined that substantid spcik,,: ,hirbg the pul)!k ct1tmnentporikm of the iw.~Ning, 
compliance did not apply to the Kansas Judicial Revkw· 
Act's requirement tlrnl the pdi6oner s<:;ve a eoiw of the l.Jnd0r K.SJ,. 20 l9 Slipp. 1:.2- 75 7tb), a phnmin.g • ~~~❖:-:- -

1:ommission must :hold a public hearing, m.i propnse<l pditkm to the ag1rncy head. Sec fi:::: l 6 :Knn. A.pp. 2d ;H 

zoning amendments. \<Vh~n a pn:fpose.J mmmdnient ,1ffoets B-14. The court rea:soned !hat, unlike the . .service of 
.sp(~t>ifo: property., ''written n(ilirn i:l!' such pn>pos(~d process pnwisions in the Rules t}f Civil Pr◊Citdwrc, the 
amendment shall he maikd at lem,t 2(} d,iys before th,~ $t~rvke m·ovisions in !<.S,A .. 77,6151.u} did not mentinn 

' t~::::,,..,._, • 

fo~a:ring ... tn all n-wners ofreeon:.l of real pwpeny !ocati:d ~uhstan!ial complfoncc. r,,t,u; Kan .. App. 2d,it 13-l4. 
within at !east l /KW fo1~t of the area propo~ed to be 
altered." K.S .. A. ?019 Supp. L?"7YNh). "Proper notice is 1'-·l.3 C<mtmry t<r Pfainiiffo' argmm.~flt~, th reasoning in 
mandatory and irm~t he complied 'Nith io give the Claus does ntii: apply becmi.sc th,it c,3sc hwnlved .servk<i 
planning c(jmmissi(m auth,xity to recommend action, and M prnee:,:,, \Vhifo ihe issui;; lwre involves maikd noike of 
the {govern.frig body) jurisdiction tl.) act" Cn.1m{,r1ktY r. co1.inty action. Katt,as courts rec1)gni2:t'. that substantial 
ffunt A/io\re.sf .,\/hdng, lNc ... 275 K:~in. •872". 88"6'.> 69 ·P.3d C{llilpliantc appli(-'S difforcnlly i.n i;;,\rvke provbkms than 
Mll (200J). in ilt)tice p:n.)vi$ionsJ See .By~~--d v. .1\.fu?.~a .. ,; {h:•1-}t {~/ 

.f{evr~nu<\ 43 K.{HL .:\pp_. 14 l 45~ t $2'.> 22 l :P.Jd ! l 6B 
Sinc:e there was not s,rid ,~(m,pfrarict~ wiih staWl.<H)' n.otke i20W), 1~{f'd 295 K::ril. 900, 287 F.Jd 2:Q (20121- Unlike 
requirernenis. we must determine (l.} wl1cthcr the tmtic:e &ervice pruvi&irnis,. sub&timi:ial eonip!iatl~:e wii:h siatu:!Dry 
pnwiliion in KS,A, 20!9 Stipp. l2-757(hJ may be ~=-=~❖~ 

notice prnv:isinns is !ypkally Hd.'ficieni r~:::'Bamiwn, :H) 



K;rn. ;rt 2 l :t AdditimmUy, unlike the sta!ut.:, in C'hws informing them of tht~ public hc;:iring whern they may 
requiring service on one indh--iduat. K.S.A. 2M9 S,ipp, voice their opini,m:; on the prnpw,d znning arnernlm{mt 
l 2-757{h, teqiiires the Cmmty to asr.ertnin and mail ;lnd discuss \.\,•11ether the arnemlnK:nt \Noukl pn)mot.: 
noti;;:es k\ all ptc~perty O\vner$ within ,l <:ertain public health, %foiy, a11d welfare. The CQtmJy complied 
f('.Qgr;tphkal area. The gre,ttt'.r risk (if crwr provide$ with the spirit .and intent i:if thi;:: mailing te,1ofrhnents ln 
additional stiµport to treat Claus diffor,.::nt!y and require KS.A. 20!9 Supp. 12"'7S7(b) despite pwviding I.Ile 

oniy s1!bstantial complim1ce. with ihe tK1tk-e requirements tw!ke tn the Poh.icek~ about bt,ew.:lrgy't pn:ipo~~ak 
in KS.i\. }{Wi SHf}p. l 2-757(b). 

Under similar ,.+rcumsia.nce&, fhis court !Ht, friund thai ;:1. 

Plaintiffs next argue the :,;tihstailtial comp1bwx s.tandard in,mkipality suhstaxn:ially complied with si:atwory i,util~e 
does not ,1pply be.cause K,S.A, 2tll 9 Si,pp. l>757(bJ reqtiire-n,.ents, 1n P'fa-fu:~>~ ~<- _f?oarif (~f .. ,.hJhrts{>r;- (:ouii(r 
desn:ihe,,; the conscquenc;:,s nf ntmuimplimKe. ·rhis cimn (\}inn~\~';: -47 K.HB.-. _App.,. 2d 547.= 277· l\3d 1 ~70 (20L2)~ 
has relied on the hK:k of 11 pmvision de$crihing the th<: Chy ,if (h-crl.and Park foiled to give proper notic(: d' a 
c@sequci1ees of n0ncomplfonee as s1tpport for applying public hearing nn an mmexatkm pditiQn H) tht~ ow:r.Krs of 
::;tihst:mUal c:ornp!i:;inet'.. Jfrnde;/iwli r. R.t,b,',·h, l 7 Kmi. un t 1 ,33 pe-rcent interest in ri certain tract in the area 
,\pp. 2d 34,A\ 83! F.?.d 568 (!992;, prop(lsed fo be ~mnexed, NlHing the dty later sent lK1tke 

of the p,1bhc heal'ing and the required rnateriab w the 
P!ai:ntiffa a.Jkge the followitig s1.::nicm:e i11 K5L<\ .. 2019 landowner~ he·forc- th,:, public hearing, this ~'.01rrt held. 
Supp. I :>:7S7{b) emb<.idies the consequence$ of "(tjhe. sMtitory notkc requircineni WM itihl<tantiaHy 
noncmnpl:imice: "\Vhen the noti;~c has bct,ll. prnpcdy cornpht:d w1lh." 47 Kan .,:\pp. }d ,l/ s:;,o_ 
addressed ,:ind .:kprn,ited i:n !he n:mil, failure of a party to 
recdve siJth notice :;hall no! inv,:iHdui:e any subsequent 
action taken by the planning cmnmissiern or the governing (:f.i\ (~l SaHli"l l:::.~~. 8~ [\.r\.f r.r\ t24·~ 5J7 P.2d. !385 
body." I:hit this langw1ge states no c<m8cquenc.:~ of a U 975), where the Supreme Crnnt of New I\kxirn found 
munid:pnlity's fo:ihux: to mail 110ticc to <:very r(:quird stibstantinl compliance wHh the sMHtory notice 
party, !n~i:et1d, the language merely pwvitk~ that the requirernems when the dty sent rezQning notices to 1,ll 
law:knrner's faHtirc l<:1 receive property mailed tiQ!foe- d<:J\ls property nwn(:t.s within .! O!) feel of th,:, rezoned property 
not inv<1iidat(~ biter ,wlkm. As in i\.fe1-td,~•1hal!, the ,lhi.<(:mce C>,C.G!H r,ne~Frcd 1vfa11incz. The 1x1mt reasomxl: 
of a provi~,km in K.SJ\. 20 I 9 Supp, 11-757 describing ihe 
wi1scqu0nces of noncompfomcc "invites applkatk,n of "lvfartinet was fu.Uy ;;w,.c::uc of lhc prnpi)scd zone 
the the0ry of :mb$tautiai (:ompliante," l 7 K,m. App. 2d at changes, Obviou:~ly, the rcaiion for :sud) notice i~, to 
,fl. As ll. result, wt~ find Hm:t the notice provision ill K S ,\ apprise: .intercKti:,d panic,;; of the hearing sn that they 
:2019 Supp, ! / .. J$7(b) may he .sati.sfid with &uhs1a.ntia1 may attend and ~state their vinvs on ih,~ proposed 
ct,mphuncc, zoning ,imcndn:1cnt, pn~ qr C!:m. It is c,ur vie\v that 

iVlarl:inez, having had knnwkdgi.:.\ uf the heating, >,v,iii 
prop~r!y notified and this com:tltute:; subs.iantial 
cornplimicc ·with the 8t;li,iw i.n qm:siion. Th~ pi.irpot(f of 
the statute has been met and ihai is all that h, rnguired 

71,e C'o1mo· Suhsmntially Complied ;i'ith l(SA. ?019 ~-=-~:: ..... 
in thfo instance.'' f~tgt~. N.\.-1, at !TL SNJ\t>, {} .... ? 5 7{/~) 

Suh8tantiai 1xnnpli,mce :mquire,; kss than strict 
Aii in Pishny, Mkr foe (\:Hm!y discovered its mistak;::, it (:o::nphancc~ and rne:rns '\:ornphm1(:e in rcsp1x:t to the 
to<)k c(m-ectivt; ac:ti(!ns and mui!ed the imtice to Jeffory csse-ntfol m.i.ttcrs necc%,il"Y to as:surc (Wery ri-;a;'>On,lb!e 
and Bnx1ke Potucek. The County mailed th,~ uffidat 

nlti.activt: nfthe s1atut~.•n ~~tlst::~elh i.•.· ... ~r~::d~-i.ci f\(v f.h~~spf~~ii~ notice ,md ,mother kiter infonriing the Potuceks of !he 
YW K,rn. 853, K65, 317 P3d 782 COl{L Stated another Hnard's mN:ting. Although the- Cmmty mai!ed these 
way, substuntlal con1p!iance is satfa!ied wlwri orie nofo:fs an~~r lhe Planning Commiwii)n \. h<i',aring~ it 
C(lmpli{:s v,i1h the spirit ancl irn~-:rH tif th,:, stm11,:,, bw nol intzirmed ,he Ppt.1weks: of th<: rmh!ic h1.~ating bdbrc: the 
\·Vitb it~ ah.$91HiC t~~n)1~1. A ~{ s· Rrn.·ud S~:dut3:0'H,~':. ln(, V~ Hddititltlal hearing 
.l<I.v_h';:.\\ 31 R~n1, i\pp. 2d 97~J.~ 9g.2~ 76 fJ~3d i os1 Board----an not rc,iuired by K.S.A . 

(1003). 2tW) Supp. !1"757. The rtotkes informed the Ppnweks cif 
their ;,bilily ,i..1 vokc iheir opinions nn tbe pl'oposed 

The objeetive of ih(:' mailing req11ircsm:nt is l<.1 provide :mi1i11g amcnd:mcntil before- the go\1erning boliy, ,vho has 
sun-mmding brnfowners with notice and the opportunity tht! authudty to grnnt or deny the prnposak The County 
to b-:: heard on u prnpm1.::d ;.wnfog ame11dment The notice sai:i&lfod the spirit and inh~nt of the nmHh1g rnquirenwnts 
i,;; for tht~ bendit of the neighhnring bnd.owm~rs, il1 K-i:tA. lt)l 9 Supp .. l>757{bi. 



req(the mailed notice 1<, the :,urrounding lando,vners. 
Additkm~lly, us the dhtrict tour! noted, 1\.fr. PQtucd:.. \Vhik vc:rhal notke is. no, an twprov,:,:d 1n,:,:.fotid of 
recdved 11ctu;tl not.ice bdbre the Pfanning Commission's pn:ivhli:ng ,wtit:e, the fod lhal a fdhw land<:i\vner Joki Mr. 
meeting and Pb:hiti·ffs su~aaiiwd no 1:n\lwiict~ lx~ca:use the Pon..icek about the proptised wi:nd pn:*t:t m1d the Pl~noing 
Phumi1J.g C:!}mmission i•ec,)m,mmded dcnia:! of tht; (\jr,miis;:,iou\; meeting shnwcd i1mt the loctil ;;-om:munity 
proposals. Plaintiffa respond !hat ucn .. ,11 no!icc and luck nf was informed of the im~jecl and !he public lR~aring. At i1w 
prcjud.it;,: ,m~ m1i relevant com,kkrntions when Plm1ning Commission:'s inedin,g, U chizens npined D!i 

<ktermining ·whdher the CGun.y sub~t,mlia!ly complied ihc proposed zoning amendments and provided varii)us 
·with the nntkc [}l:ClVisions, arguments for why tht~ pmpQsal should be denied .. And at 

the Hoard's puhh" hmring., 29 citizenS:····'induding J\.fr, 
hl the CMtc:,;:t of service, Km1;\;i1& c.(HJrts typb'\lly find !hat F't)tucck---c<Hnme11tcd on ·whc.ther the amendments would 
m;tual twt"icc by a pilxty dm.\~ not anect \Vh(!ther mwlher pr(mi.ote public Welfare. AltlKn,igh the Ct)lllliy faikd t,:i 
suhstuntial!y cwnplicd ,,yith :statutory ~crvil::('. $tric!ly comply with the st,m@, it conlp!ied >;vi.th the 

:rct1u:irc1ntntf fl)~~ .J{rer:.~ t·~ lfi..'J;J.rd {~/ ,,(·:u~k.;;on (~.oan(r e%cntial mal.tern ne,::es:-mry tn emmre that every 

Comm 'rs, reasonable objective cif the statute w,'ls satisfied. 280 l<;rn, R69, 874--77, 127 P.:kt 3 l9 {2006); 

~Wr:(\u:jk V- (\;,~:)k.~ J2 f(~tB .. i\pp. 2~~ 2 {4~ ·:t2.2~ 8J P.)~J 124~~} 
.1\.s a re~uh, ,ve hold the Cmmty sub:;tantially wmp!ic<l 

{2003) ("The fact that ~,-tidiad h~d actual knowkdge of 
0iih !ht m>tk::e provisions. in K.S ... :\_ }nl9 "<opp. 

the suit and did not suffot prejudice does not mc,rn there 
-~

l2-757i'h) when it properly nrnikd c:erWit,i letters lD all 
wa$ :mh;-;:tanth'\! c;ornplianc:c wider K.f:i.J,, 60--204"): but pm:sons and ,m-ti,ie.s owtiing pr•:>perty \Vithin l ,ti@ fo,et t}f 
~ee f'.Wcrtr <U"Hoi:d1;gro1)' r. SJJi44 ii, u:s, Currm-1{:v, 27 the proposed \"iind form, exc,Jpt for the Pntvcd-:;s. 
K:~n App. /,J ,~::?\ SyL 41 J, t P3d 58 (}HUO} {notil1g t1mt />..ccordi:ngly., the c:ornliti<;nal us,~ permit ;rnd z<miug 
~tnce the City ii.ad aei,ml notict~ of the cbint, :St~rvic~: by change arc valid despite tho County's failure to mail ihe 
fir~! 1:lnss n:mi! subst,intbUy complied wiih K.S A Potuceks prn1>er noliee. 
60--4 l l q The rnvkrlyfog rntionitte in these cases i:s that 
substantial ,::ompliann; stamhrd;:, do not allow the comts 
to z:reate new methods of sc,·viug; pn)Ct:ss. .Fi.,Jwr v. 
Dr·C.:1n·1~li'lo,. 29t~ Kan .. ,}82- ¥~!, 3l.t P.:3-d 2 i<'i Pfll3J 

MlSIDENT!HCATfflN OF \VIND PROJECT NAl\'1E 
Turnii1_g to the refovmice (ifpreju<lit:c, Kansas tznirts nndl 
treat rnhs-tantial ~x,mp!iatKc .wparatdy frmn prejudice. P!ain!iffa next (T<iss--appe~,! t!w d.istrkr (:ourt's. finding thm 

the mhidentifo:cl project n~me iu the notice did not render 
rh\Je(f,~ i'. r:aiff<'!S D,pl. ,,ffkW'ii!f(, :;5 l Kmi. 6 77' 682, fownergy's rnnditiorml use permit irnmlid, Pbintitfa 
8..:1:0 P<?.~l -4-{8 (1992). IflH st::~ Sta'<~ck.en1atu~~- )OJ K .. an ::~! sugge~, !he c<:lndition;1! u.:s-e p\.,rmit is inva!l<l bet:,,use, b)'· 
73 i --32 (noting an inacrnrnte kgal de;:;i::riptinn did @t u~ing the -.vmng prnjcct rmim:, Hie notiet foikd ,n 
affocr !an<lowner:s' opponimity or ability to oppose describe the pwposal in g~nernl knm a;; K.S./\... 20l9 
an:nexarion hi.x:aus-e hmdnwmm; v,Jked opposition at ,l S1.,pp. !2--757 m,d KS.,.:\. 12,756 tequircd. 
puhlk hearing), ,:\nd hck oftireiiidit~e doc~ not arnom1t t,:> .... f:~ ... :-; .•• . 
subtantia! cmr,pfouice. fi='\':>wt :Q )Cm. App. :.?(1 ,it 22-2. Once again, this C!)Un r<:Vi{:w.s a district rnm:i's :::ummary 

'> - - • rt::: .... ~ (' , I·or e:-.. unnpJe,. in f"•:•··car~~tui s-'. /tfr.::/)<}1t:<}!l-:- 2t)3 f.:t.iHl. 
V 4U~ •• judgment onkr de novo, Perr-t:~, 309 Kim. m ,%9. And 

4,\ 4S:,C P.::u 828 {!%9), Hrn ;ippdke:s argued that, !hi:, fasue. also ilw◊lves ~!atutory imeivrerntion ,vhich 
w.iihoui any pn.~udice, the landowner could nol rnrnplain prescnt:s a question of !aw subject to unlimited review. 
nf detective notice on ,1 zcmii;g change, The Kansm; /'-liu>"h~::bn~ 309 K~Hl, :al 149~ 
Supreme Court n:~jeeted this nrgmnent 1mkling the 
stalntorv tiofo:t" wa.$: mam:1.airn-v and nx~etkd to be Under K .. S.A 20 D S1ipp. ll--757\h), a pbnning 

-- ~ f:\.-:.~ commission mu,;! givcc notkt~ 1>fpmpnsed amendments ln co.mplied ,vith to pass the ordinance. {"'''' 2ZU K.un. ,Ji 
the manner provided in K .. S.A... U,7Yi. Th:is- siatuk 
prnvides that the ptiblished nntkc of a zoning proposal 
mmt "deso:ibe such pmposal in genernl tt~rm~;," KSA. "'IS E'w:'n assrn11fr>g these Hmlt-:; nn considering u:::tual 
I 2 .. ?56(h}, lu addition 10 the:, pub!icafam nntice, ·written notice and prejmike apply, the C!)ur11y s,m substantially 
notice of the pr.opo,;ed ,1mend:nK:nt mus1 he umikd w ,ximplie~i ·with ihe n(,ti('.(~ prnvi:.km.-s in K.S.A. :Wl 9 Snpp. 
s1;irrounding kindowners at kHst 20 day,; before the l2,7S7(h}. 
planning c(mm;ission 's public hearing, K .S.A 2019 S,tpp. 
l2-757(b). 



In the piihl:i,;iK:d nNi<:e, the County (fos(:ribcd !nvem:rgy's 
proposal as a request for a "Coudhiima! Use :for the 
d:cvdopmcut, coru,tn.ictbrt opcrni:iim m1d Uk¢ the e:rrnt in Stued;emmm, the miskk.ntified prqj,;.'.ct 
dec(llllllilssfoning of \Viki Plains \Vind Pn)ject." \V!iile name did nN atkct the communily's (lpporl1mily !o 
the piiblislwd n<,tice inc<irn:ct!y ustd the name "\Vild appe,tr and b<: hei}rd bd1:m, the Phi:rmin,g Conimission and 
Plains \:Vind Prqjecf' to describe hwenergy's reqtK"'.St, the the Board, The name "\Vild Pbins Wind Proj1X'.t" $!ill 
notice inchEded :, rnap correctly labeled "Argyle Creek notified the citizens thar fovent,rgy proposed to build and 
\Vind Project.'' Tht'. ~,,ords "Argyk Crnek \Vind Projed' npcrn!e a wind fan11. Thus, tht~ 11<i1:k,~ satisfi,xi the 
arc prorninerH!y (hsp!a/cd in much larger fant than !he, pm:posc of inforniing !he publi;; of the app!irnnt's 
mi:snomer in the body of the notke. pmposed w,c, And once the County di$covered !he error, 

it sent C(lfl\:ded nntices to !hose most likely to ht! afi);x.ted 
The fir.st rnaiicd nofox: m tht~ ~.un:ounding:Jandownern a!su by the prnpl)s.cd us;;, .... ,t!Je surrmmdi.ng hlmi<nvm~rs. 
im:orrect!y used ihe mmK'. "\Viki Plains \Vind P-rojccf' 
·when 4escribing hwenergy's rnq11esi fQr a conditional ws.e AdditionaHy, the public rnuM determine the m,me •of 
permit. But this mitke ab(i indiided the map labeled 1nve1wr~1y'); pmp()S(:d pwjeet frnm the p1-1bHshtd notice, 
"Argyle Creek Wind Pro.k,ct." Th{: (\mrny disC<iVeH:d the The notic(: indwkd Ml ateurate kgat ikseripiion or the 
error in dw puhfolwtl noli.cc and the <:erd fied ktHm; proj(:ct art<! and a nrnp of !ht' pt{d.::c;'s b(mnd;rrics, The 
before the Plmming Commission's meeting, Although the "\Viki Pfoins Wind Prc~j1~et'' was a ptevinus!y approved 
Comity did not pubhh a rnmxted notice fo the v,.-fod energy projei;t and tllerdbre could be easily 
n,:wspapcJ,. th<: County mailed anolher certifox! l.ctkr to rccognir.l~d as a rm~rn typographicil emlt. i\rnl th~ nx:rnct 
landow:ners witb 1he corrected pt~iec! rnune bcfrm:: the name of ihe pn~kct is the most t,on,;pknous tangu.agl, in 
Plan:ning Ctmm1issizm's meeting. the notic1:c,----in large font ahove the map, The Coi.tnty 

s1.ib:,tantia!ly c(;mpfo~d with Hrn requin~ment to d.es~~ribe 
"lfi Pfoimiffs rcpri.S('. th,:ir dJ:,irn that snb3tantia.! fovenergy's pmpnsal for a C<mditionai ns:c pamit in 
compliance is inapplk.:tbk to notice prcwisinns in Km:ism, }$~nera! ·t~r.n:1s. 
inning sJatute$, But ft,r flw re,k%)tt~ addn~sseil in the 
previous issue, ,Ne fa1d the notkt niqttirnmei1l$ at i:,:We in The ;;:,.)ndlti.ona! use petmit is valid evi-::iJ though the rJ.()ticc 
K.S .. A. l2-7:i6(b) and K.SA. '.Wl9 Supp t2 .. 757(h) :.Ht misidenti!:it~d tht wind prnjtid: name ,vhen describing 
.,ati$fid thn.)ugh :sLibslantial eonxpfomee. /i,s a rt\':'ult, we fovcncrgy's p1\11w&.L Accnrdingly, the (fo,trict ci)urt did 
consider whethor the County substamfally complkd whh not err hy ruliiig that the zoning decisions were not 
;he statutory ,~qui,enwnt to dt~scrib\~ h,vent~rg)" s proposal invalid bec<m.Se !he (\nmty prnvi.dtx! inlp(~rlh:t no!ke. 
for a •Conditional m,e pcmii, in. gcm:rnl icnn,;. 

Having found ti1at the zoning change and conditiMa! nsc 
Tile Ki.msa~ Snpten1e Court in Shieck~ww1m addressed a permit are valid de~:pile Plaintiffs' cm11enhons and that 
similar si!mt!ion in tht~ cm1tcxt of am:iexation ,md the distri~,t ixmrt t~n:ed hy s!riking {h;:,sc ;-xwing tleci,,ions, 
det,~;-min(:d the city substantially cmnplh:d '<Yith notice \V.e revtr~c th~ district cQutf'·s g:ran1 ofsun:unary j.ndgn1ent 
provision~. fo Sweckemmm, property c1>,vners disputed t(} Plainhffo and <lnkr the district cornt to grant summary 
aimex,itiM ,irguing the resnhition ptnp~i:i.ing: an1wxrttfoil j~idgment in fov~x (lfthe Board., 
rnni:aiiled an inadNiuat('. destriptkin of ,he land fo he 
anne:<,x! hccaust! the resolution in(~mtcdly irrchi(!ed ,1 Affinrn::d in par!, !'C\'t:rncd in part, ,ind rcmandixl ,vith 
pm-cd not being amKx1-::d. The court hdd tfoit the noik:e dii-ectitll1.'> to grant summary judgment for the Board ilt1d 
siibst,mtially i;orn:plkd 'With the statute de;,;pite t11e errnr uphold the rc~o!utinus approving the zoning chunge and 
l·wca!ist~ the inc:luJcd (kll'Wllt'.nt;; sufikienl1y ii1formed thi~ Ihvenergr's C(BH!i'tirnrnl use pt.~rmit. 
bndDwitcrn t)f ihe land the d!y pmjxis,xl to annex and did 
not affoet the landmvners' ability t<i be heii:ni 301 K~u1. at 
728-J2. In its rea~oning, fhx~ ei)mt found that the mi~taken AU Cil.aJfous 
irn:hrniun .vas an onhmn:y· typogrnphica! error and the 
puh!k could determine the city's int:::nt ht:~ause !he 
erroneously. ine:l1.1(jed Jlarce:l ~nuk!. not be, k~1Hy annexed .... 




