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No. 21-124607-A 

IN THE COURT OF APPEALS 
O.FTHE 

STATE OF K,<\NSAS 

ST ATE 01<"' KANSAS 
Piaintiff-Appellee 

v. 

MILES MARTIN 
Defendant-Appellant 

Brief of AppeUee 

Appe(,ll from the. District Court of Geary CQunty 
The Honorable Ryan Rosauer 

District Court Ca.,;e No. 19-CR-667 

NATURE OF THE CASE 

lbe defendant was found guilty at a jury trial of Possession of 

Metharnphetamine, a drug severity level 5, nonperson felony, and No Drug Tax 

.Stamp, a severity level 10~ nonperson folony. The dettmdant was sentenced to a 

prison term of20 morxths in the custody of the DepartmentofCorrections, Prior to 

the jury trial, the defendant filed a motion to suppress, which ,vas denied by the 

trir¼l court The defendant now appeals the denial ofhis motion to suppress and 

convictions. 



ST ATE.MENT OF THE ISSPES 

ISSUE: THE DISTRICT COURT DID NOT COlVfIVlIT REVERSIBLE 
ERROR IN DENYING THE DEFENDANT~s MOTION TO 
SUPPRESS. 

ISSUE II: POSSESSION OF METHAMPHETA.MINE IS NOT A LESSER 
INCLUDED OFFENSE OF POSSESSION OF 
METHA1VIPHETAMINE WITH NO.DRUG TAX STAl'VlP. 

STATEl\ilENT OF FACTS 

The defendant wasanested on September 15, 2019, and subsequently 

charged with Possession oflvietbmnphetamin.e \Vith The Intent To Distribute 

\Vithin 1000 Feet of a Sc.hool Zone, a drug severity level 1, nfmperson felony, and 

No Drug Tax Stamp, a severity level 101 nonperson felony (R. I, pp. 23-25). Prior 

to jury trial the defendant filed a n.1otion to suppress~ alleging the contents of ct pin 

bottle did not fall under the plain vi.e\v exceptfor1 (R. I, pp. 88-93 ). The State filed 

its response to the motion to suppress, alleging the deputy's conduct fell under the 

voluntary consent and inevitable discovery, as a search incident to arrest (R t pp. 

128-136}. 

I11e following facts were elicited at the defondanfs motion to suppress 

hearing, held on January 22, 2021 (See Generally R.XU}. DeL Cayla Da Gian of 

the Geary County Sheriff's Department testiJied that she had been employed ,vith 

the sheriffs department fortw(l and ahalfyears (R. XII, p, 5). Prior to being 

employed vvith the Geary County Sheriff's Depgrtment, Det. Da Giau had spent 8 
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yec1rs fo the U.S. Army military police (R. XU, pp. 5"'.6). Det. Da Giau testified that 

on September 15. 2019, at approximately I am, she was driving. northbound on 

Eisenhower, when she observed the defondanCs vehicle pass her in the opposite 

direction \Vlth a tag lamp that was not illuminating the license plate (R. XUj pp. 6-

7, 12), Det Da Giau turned her patrol vehicle around an.d caught up with the 

vehicle (R. XII, pp. 6., 7). Det Da Giau turned off her headlights to vetify the tag 

lamp was not illuminating the license plate, and once she confirmed it \Vas not 

operating properly, sh.e activated her emergency lights to conduct a traffic stop (R. 

XII, pp. 6-7). Prior to activating her emergency lights, Det. Ha Giau observed the 

vehicle tum on its right turn signal (R. XII, p. 7). The vehicle rumed into one of 

the parking lots to the high school (R. XII, n~ 7). The incident occunied in Geary 

County, Kansas (R. XH, p. 12). 

Once the vehicle stopped, Det Da Giau approached the vehicle, advised the 

driver the basis for the stop and asked for his driver's license and vehicle insurance 

(R, XU, p. 7). The detective identified the driver as l\fr. Jvlartin~ the defendant (R. 

XU, p. 7). \Vhi1e the defendant looked for his insurance~ Det. Da Giau looked in 

the back seat and observed an open container of Crovv11 Royal alcohol that was 

within reaching distance of the defendant (R. XH, pp. 7~8). Based on her 

observations, Det. Da Giau called fora backup officer (R. XII, p. 8). Dct Da Giau 

then asked the defendant to step out of the vehicle in order to cond1.wt a probable 



cause search (R, Xll, p. 8). A pat down search ofthe defendant uncovered two 

kniv~s and dueto an injury to the•defendant~s leg,, the deputies let the defendant sit 

on a curb 11ear Det. Da Giau~s patrol vehicle (R. XII, p. 9). 

During the search of the vehicle, Det. Da Giau located a yellow straw with a 

white powdery residue, that the detective knew was drug paraphernalia tised to 

snort narcotics ((R. XII, p. 9}. ll1is was located in the. center eonsole ofthe 

defendant's vehicle (R. XII, p. 9). The detective also located a butane lighter and 

5 open containers of alcohol (R. XII, p. 9). Based onher search, the detecfrve wets 

going to place the defendant under arrest (R. XU, p. 9). 

After locating the items, Det. Da Giau overheard the defendant advise Dep 

Garcia (backup deputy) that he was hot (R. XII, p. 10). Det. Da Giau offered to 

aUowthe defendant to puthis dog in the deteotivfs vehicle due to the heat, as it 

had air conditioning (R XU~ p. 10). Det. Da Giau also offered to allow the 

defendant to sit in the back seat of her patrol vehicle (R, XII, p. lO). Priur to 

getting i!lto her patrol vehicle, Det. Da Giau advised the defendant they would do a 

real quick check to make sure he didn't have anything on him, before placing him 

in her patrol vehicle (R. XU, p. 10). Hef<)re the deputies could physically check 

hirn, the defendant started emptying his pockets and handing various items to Det. 

Da Giau (R. XU, p. IO). The defendant handed Det Da Giau a cell phone, and 

cash (R. XII, p, 10). Det. Da Glau then asked the defendant if he had anything else 



on his person and without verhaHy responding, the defendant handed Det. Da Giau 

a pill bottle he retrieved from his frontpocket (R. XII, p, 10). 

W'hile waiting for the defendant to get. cornfortable1 Det Da Giau looked at 

the pill hottle(IC XU, p. 11). Thepillbottle had a picture ofthe pills there were 

supposed to be in the pill bottle (R. XII .. p, 11 ). \Vhile holding the pill bottle, the 

pill bottle shifted in her hand and Det. Da Giau (R. XII" p. 11). Det. Da Giau 

noted that the contents ofthe pm bottle did not feel like loose pills, the cont~nts 

\Vere "more scratcht'(R, XU, p. 11). This piqued her interest, so the detective 

opened the pill bottle (R. XII, p. 11), 111e detective reiterated that when she 

opened the pill bottle, the defendant ,was alreaqy going to be placed under arrest 

(R, xn, p. 11). 

During cross examination, it was clear the defense \Vas attacking the search 

ofthe pill bottle solely under the plain vievv argument, as defense counsel. 

repeatedly asked the detective if she could identify the. white powdery substance 

located on. the. straw found in the center console (R. XII, pp. 19~2 l). Det. Da Giau 

reiterated that after locating the contraband in the defenda.tlt' s vehicle, she offered 

to let the defendant sit in herpatrolvehicle (R. XII~ pp, 24..;25). After asking the 

defendant ifhe had anything in his poekets,the defendant handed the detective a 

cell phone and cash (R. XU, p. 25). The detective then asked if he had anything 

else in his pockets and the defendant handed the detective a pill bottle (R. XII~ p. 



25 ). The defense. asked if the detective could see the contents of the pill bottle and 

the detective testified she could not (R. XU, p. 26). The defense asked the 

detective, '" So when you took the pill bottle from 1v1r. !vlartin, other tha_n what he 

told you about it being for heartburn and "vhat it said on the label, you had no way 

ofknowing "vhatvvcis inside thatbottle. Correct?"{R. Xll, p. 27). The detective 

answered, '"Yes, sir." (R, XII, p. 27). The defense fofiowed up with the f<)lfowing 

question, "And, in factt at fue time th~.t he handed the pill bottle over, you did not 

know what was inside the piH bottle. Correct" (R. XII, p. 27). The detective 

answered, "That's correct, sit." (R. XII, p. 27). The detective reiterated thaJ prior 

to opening the piH bottle, the defendant was gping to he placed under afl'est for 

transporting an ope.u. container, possession of drug paraphernalia, and no tag larnp 

(R. xn, p. 30). 

On re-direct, the detective testified that based on her training and 

experience, the substance she observed in the straw was a controlled substan.c'.e (R, 

XU, p. 31 ). The detective went into further detail about the glass located in the 

center console, which had unmelted ice in it (R. XH, pp. 31"'32). The detective 

testified there vvas no condensation or dampness around the surrounding area of 

the glass (R, XU, pp. 31-32}. The detective further testified that it is common for 

people to keep controlled substances in pill bottles (R. XU, p; 32\ 

During its argument on the motion to suppress, the State argued that the 



white powdery residue in the straw constituted drug paraphernalia (R. XU; pp. 39-

40). The State further pointed out that one nfthe open containers, a glass vvith ice 

in it, ·vvith suspected alcohol was located in the center console (R. XII, p.39). As 

to the pill bottle, the State made two arguments (R. XU, p. 40-41). The State 

argµed that when the detective asked the defendant if he had anything~ he handed 

her his wc1Uet, cash and cell phone (R XH, p. 40). \Vhen asked whether he had 

anything else, he voluntarily relinquished the pi111'ottle (R. XII, p. 40). The State 

noted that Def. Da Giau n1.::ver ordered hittrto give him the pill bottle~ he simply 

handed it over (R. XH,. p. 40). The defendant never gave a verbal response to any 

ofthe questions pertaining to what he may have had on his person (R. XUf p .. 40). 

The State further argued that it did not matter whether the detective had otdered 

the defendant to hand her the pill bottJe, or if he voluntarily relinquished it, as the 

detective had sufficient probable cam:;eto an·est him at that point, ·'he was going to 

be searched. All ofthose items would have been found anywayY (R. XU, p. 40). 

Ilte State further argue.d that based on what the detective had found in the 

defendant's Tahoe, being the straw with residue, the detective believed the pill 

bottle contained contraband in it {R. XII, p, 41 ). 

In his argurnent~the defense argued that it '-Yas speculative that the items 

\V◊tlld have been found (R. XU; p. 42} Yetthe defense never questioned the 

detective as to what she did with the items after they were located (R. See 



Generally R. XII). The defense argued that Det. Da,Gim.1; by asking him ifhe had 

anything else in his pockets, constituted an order (R. XII, pp. 42~43). The defense 

then argued that the contents of the pill bottle \vere not in plain vie\v (R. XII~ pp. 

43-44). The court took the matter under advisement (R, .XII, pp. 45-4 7). 

In a written memorandum denying the defendant's motion to suppress,, the 

trial court noted that ' 1Det. Da (Hau again asked ifthe Defendant bad anything else. 

The defendant then handed Detective DaGfau a white opaque pill bottle'' (R. I, p. 

147). 4;While holding the bottle, Detective DaGiau testified that she did not feel 

like the contents ofthe bottle feltas it should fotthat type ofpi11. Detective 

DaGiau looked in the bottle and found a substance that would he identified as 

methamphetarnine'~ (R. I, pp. 147-148). The court ultimately found: 

'"Prior tu the Defendant handing the pill bottle to Detective DaGlau, 
la,\v enforcement had already seen and collected multiple open 
containers of alcohol in the Defolldanfs vehicle. Transpottation of 
an open container is a misdemeanor and arrestable offense in 
Kcansas, Fittther, law enforcement had also already discovered the 
butane lighter and yellow straw with white po'\vdery residue in the 
Defendant's vehicle. Detective DaGiau testified regarding her 
training and experience in controlled substances and investigations. 
Further, Detective DaGiau testified that before she Qpened and 
looked inside the. pill bottle, she already knew that she was going to 
place the Defendant under arrest. Therefore, the Court denies the 
Defendanrs 1\lotion to Suppress Evidence" (R. I, p. 148), 

At jury trial, the defet1dant was ultimately convicted of Possession of 

Methamphetamine, a drug seve1ity level 5, nonperson felony, and No Drug Tax 

Stamp, a severity level. 10, nonperson fo1ony (R, I, PP~ 209~213). The defendant 



filed a Notice of Appeal (R I, pp, 248~249). 

ISSUE l: THEDISTRICT COURT DID NOT COl\'.lMIT REVERSIBLE 
ERROR.IN DENYING THE DEFENDANT'S l\'.lOTlON TO 
SUPPRESS. 

Standard of.Review 

The standard of revie,v for q. district cotrrt's decision on a motion to 

suppress has two parts; the appellate court review:s the district court's factual 

findings to determine whether they are supported by substantial co~npeterit 

evidence, but the district court's ultimate legal conclusion is reviewed using a de 

novo standard, State v. Hanke, 307 Kan. 823,415 P.3d 966 (2018). 

Argumtmts 

There is substantial competent evidence to uphold the trial court's denial of 

the defendant's motion to suppress. The defendant argues the district court erred 

in denying the defendant's rnotion to .suppress. At the motion to suppress, the 

State argued the pill bottle the defendant handed Det. Da Giau was adlnissible 

under two legal theories: ( 1) inevitable discovery under the search incident to 

arrest rule; and (2) consent, as the defendant voluntarily handed Det. Da Giau the 

pill bottle in question. 

A. The Defendant Voluntarily Consented Wilen He Handed The 
Pm Bottle To .Det. Da Gaia 

The trial court noted that when asked whether he had an'.)'thing else~ the 

ARGDlVIENT:S AND. AUTHORITY 



defendant, who was not fa handcuffs, handed Det. Da Giau the opaque pill bottle 

(R. I, p. 14 7). The trial court did not find that Det Da Giau ordered the defendant 

to hand her anything. The defendant voluntarily turned over the ptll bottle to Det. 

Da Giau. In State v. Bieker, 35 Kan.App2d 427, 132 P.3d 478 (2006)1 officers 

had received a tip of a suspicious person buying a 96 count box of ephedrine cold 

tablets. Investigators \Vere able to locate the suspicious subject and foUm.ved him 

tu several stores in which he purchased ephedrine. 
. 

At the last store, investig.a. 
. 

tors 

approached the defendant and asked him to step outside; 'Vvhichthe defendant did. 

Once utside, the investigators, now nurnbering four, asked the defendant for 

permission to conduct~ pat down search. The defendant agreed and began taking 

items out of his pockets and showing them to the investigators. One of the 

investig::1Jors noticed a box of cig~rettes in one of the defendant's pockets that the 

defendant haq not shown tbe officers. One of the officers inquite<l about the box 

of cigarettes, and the defendant handed the box to the investigator. The 

investigator lof>ked into the box and notice a substance the officer believed to be 

methamphetamine. The defen~font was arrested. On appeal the defendant 

challenged the search of the cigarette box. On appeal, this Court held the 

defendant \;1,1i1lingJy complied v,dth the officer's request in handing over his box of 

cigarettes, despite the fact that at the time~ the defondantwas lawfully detained. 35 

Kan.App.2d 437-438. See also Rm•dings v. &intucky, 448 U.S. 98, 100 S.Ct 



2556_, 65 LEd.2d 633 (1980). 

In the case at hand, DeL DaGiau did not ask the defendant to remove any 

objects from his pockets, or his person. Det. Da Giau 1Tierely asked tbe defendant if 

he had anything else on his person and without any prompting, stmied handing 

DerL Da Giau various objects. \Vhen asked ag};Jfo iftllat was everything, the 

defendant, rather than providing a verbal. response, handed the detective ct pill 

bottle. There is nothing in the record to suggest the defendant "\-Vas ordered to 

hand over the o~jects on his person, or in hi$ pockets, to include the pill hottle See 

GtmeraUy R. XII}. 

In the alternative, the State argued th~ pill bottle would have beensearehed 

under the inevitable discovery rule as the detective intended on arresting the 

defendant once she had located the items h1 the defendanfs vehicle (See Generally 

R. I, pp. 128-136, R. XII). The Stateisnnt stipulatingthat the initial search \'Vas 

unla\vful, just offering an alternative theory ofadrnissibility. The defendant's 

immediate fonnal arrest was temporarily delayed when the defendant began 

complainirig about the heat (R, XII,. pp. 10, 24.:25), However, the defendant was 

arrested upon the deputies' conclwsion of their investigation (R. IJ, pp. 2-6) 

B. Search Incident To Arrest 

Det Da Giau testified that after locating the open containers of alcohol , the 

butane lighter and the straw \Vith tbe white powdery residue, she intended on 



arresting the defendant (R. XU, p. 9). Bo\vever, irmnediateJy after locating the 

contraband, Det. Da Gfau overheard the defendant complaining about the heat (R, 

Xll, p. 10). To insure the defendant's safety, Det. Da Giau ofiered for the 

defendant and his dog to sit in her air conditioned patrol car (R. XII~ p, 10). The 

defondmit ,~las not free to go, and under arrestat that point 

i. Probable Cause To A:rrest 

The cut strmN with a white p<>tVdery residue is sufficient probable cause for 

an arrest Det Da Giau testified she was avvare that straws are commonly used as 

drug paraphernalia to sn.ort narcotics (R. XII;9). The clime of possession of drug 

paraphernalia is set out in K.S..A. 2019 Supp, 21-5709(b)(2), \Vhkh providt':S: "It 

shall be unlawful for any person to use or possess with intent to use any drug 

paraphernalia tu: ... (2) store~ contain~ conceal; inject~ ingest. inhale (}r othenvise 

introduce a controlled substance into the human body." 

Tt:1nsporting an open container of alcohol is a misdemeanor, punishable by 

a fine of not more than $200, or by imprisonment for not rnore than six rnonths, or 

both. K.S.A. 8-1599. Thus Det. Da Gian had probable cause to arrest the 

defendant. See also State v. Blackburn, 394 P .3d 904 (ZO l 7)(unpublished opinion

copy attached). 

Search 1ucidenJ To A.nest 

The defonse ~rgues th~t the defendant was not tJnder arrest as the officers 



had not started the arrest process. However, to be under arrest, an officer does not 

need to formally stait an attest process, nor has the defense cited any cas.es to 

suggest that is the law. In Dunaway v. Neiv York, 442 U.S. 200, 99 S.Ct. 2248, 60 

L.Ed.2d 824 (1979)~ without probable cause, 3 detectives took the defondant into 

custody, transported him to a police station for interrogation. The defendant was 

advised he was not in handcuffs; \.Yas told he was not under a.trest,. and ,vas not 

'"hooked." The U$. Supreme Court rejected the State's argumentthat tl1e 

defendant was not under an-est 

In Rmvlings v, Kentucky~ 44& U.S. 9.8, WO S..Ct. 2556, 65 L.Ed.2d 633 

(1980), the U.S. Supreme Court upheld the warrantless search of the defendant, 

whe:rein the defendant \.vas searched pdor tQ be placed under fom1t1l arrest. 'The 

Court held that since officers had probable cause to arrest the defendant, the search

ofhis person was lawful. It was not.important whether the search preceded the. 

arrest, or vice versa, 448 U.S. at 11 L 

The defense asserts that any delay in the defendant's imrnediate arrest was 

mrjustifiable> thus search incident to arrest is inapplicable. However, Det Da Giau

testified thatafter locating the iterns of contraba:nd located in the defendant's 

vehicle, she intended on itmnediately arresting the defendant,, but then the 

defendant began to complain about the heat. The detective noted it :was hot, 

despite being at I arn. At this point, the defonse would fault tJi:e deputy for 

 

 



attempting tn alleviate any poter1tial medical issues the defendant might have hee11 

suffering from, and \\.iould have preferred the deputy neglect her community care 

taking responsibilities and simply have preferred the detendant be formally 

arrested. There is no indication the arrest of the defendant \Vas hours after the 

search.ofthe vehicle. The issue as to any time delay betiveen finding of the 

methamphetamine within the pill bottle, and the defendant's arrest, was never 

raised at the suppression hearing by the ddense, thus it is not preserved for 

appellate tevievv (See Generally R. XII). See State v. Ochoa-Lara, 312 Kan. 446, 

476 P.3d 791 (2020); State v. Dukes, 290 Kan. 485'.< 231 P.3d 558 (2{HO). 

The defense had been provided a copy ofDet. Da Gian's probable cause 

affidavit, which clearly shows there was no delay in attesting the defendant (R. II, 

pp. 2-6). The defense was mvare of the detective's affidavit, as they inquired 

about it at the suppression motion (R. XII, pp. 12-14). An argument not rahed ina 

motion to suppress cannotbe raised for the first time on appeal. State v. Johnson, 

293 Kan. 958, 964,270 P .3d 1135(2012). The defense may argue the facts are 

undisputed, however, since the defense never raised the argument as to any 

_potential tin1e delay behveen the search and arrest~ or vice versa,, the trial court w-as 

never provided the opportunity to address that issue. State v. Phongniany, 321 P3d 

36 (20 l4)(Unpublished opinion-copy attached} 

m. Scope Of The Search Incident To Arrest of Person 
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The defendant argues, without citing a case on point, thal Det. Da Giau 

exceeded the scope for search incident of the defendant's person. The cases cited 

by the defendant on appeal aJl refer to either the search of vehicles, and/or ceIJ 

phones, not of suspects/defendants. The U.S. Supreme Court however, has 

addressed this very issue and rejected the defendants argumentin U.S. v. 

Robinson, 414- lLS. 218, 94 S.Ct 467, 38 L.Ed.2d 427 (1973} The defendant has 

also cited cases involving the search ofcel1 phones, which neither our appellate 

courts, nor the U.S. Supreme Court has extended to the search of arrestees. There 

was substantial competent evidence to support the trial court's. factual findings 111 

its denial of the defendanfs motion to suppress. 

ll. POSSESSION OF METHAMPHETAJ\'.lINE IS NOT A LESSER 
INCLUDED OFFENSE OF POSSESSION OF 
METHAMPHETAMJNE WITH NO DRUG TA.X ST Al\1P 

STANDARD OF REVIE\V 

Our revie\.V of double jeopardy and rn.ultiplicHy challenges ui1der these 

provisions is tmlirnited. State v. Appleby, 289 Kan .. 1017} 1026, 221 P.3d 525 

(20:09). An appellate court applies unlimited review to multiplicity challenges. 

State v. Gonzalez, 311 Kan. 281,295,460 P.3d 348 (2020). An interpretaJi(m of 

statutes necessary to the mt1ltipl.icity analysis is subject to de novo review. 3 I :I 

Kan. at 295. 
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ARGUNIENT 

This issue was not raised at the district court level, thus it has not been 

preserved for appeal. State v. Ochoa-Lara, 312 Kan. 446,476 P.Jd 7991 (2020). 

(Failing to preserve mulitplicity issue precluded appell~te review). The defense 

argues that possession of methamphetamine and possession o fmet.hamphetamine 

without a drug tax stamp is n:mltiplidtous, as possession of methamphetan1ine is a 

lesser included offense of possession of methamphetamine with no drug tax stamp. 

The defense has cited State v .. Hensley, 298 Kan. 422, 313 P.3d 814 (2013). 

However, in Hensley, the Court held that possession ofmarijuana was a lesser 

included offense ofpossession of marijuana with no drug tax sta111p, as marijuana 

was a misdemeanor and the no dtug tax stamp was a felony offense. 298 Kan. at 

438. 

Unlike Hensley, possession ofmethamphetarnine is a drng severity level 5, 

nonperson felonyi while No Drug Ta:x Starnpis a severity level 10, nonperson 

felony. See K.S.A. 21-5706(a) and (c)(l); K.S.A. 79-5204 ~nd K.S.A. 79-5208. 

The sentencing range for a drug severity level 5~ nonperson felony is 10-42 m<)ths 

in the Department of Corrections. See K.S.A. 21 ~6.805. The sentencing range for 

a no drug tax stq,rnpYiolation is 5-13 months. See K.S.A. 21--6804. As such, 

possession ofmetham_phetamine is a higher severity level felony, thus it c.aru:1otbe 

a lesser included offense ofpossession of methart1phetamine \-Vith no drug tax 



stamp. 

'"The Double Jeopardy Clause _prevents a defendaritfi:orn being punished 

more than once for the same crime/• 311 Kan. at 296. :tvfultiplidty occurs when a 

single offense is charged as several offenses in a charging document. N1ultlp1icity 

involves a two--part test, detem1in.ing first whether the convictions arise from the 

sarne conduct, and second whether by statutory definition there is only one offense. 

311 Kan. at 296. Under the first prong, the court dctennines whether the conduct is 

discrete, . meaning 
. -the convictions 

.. 
do not aris:e .•• from ... the same conduct. But if the 

two convictions arise from the same act or transaction then the conduct is unitary, 

and the courtm11st consider the second. prong. 311 Kan. at 296. Under the second 

prong~ ifthe convictions are.for violating different statutes, the court app.lies ''"the 

san1e.:elements" test: determinh1g '·'' 1{1vhether t~ach offense contains ar1 element 

not contained in the other; if not~ they are the "same offen[s]e' and double jeopardy 

bars additional punishment and successive prosecution,''' "311 Kan. at 296; State 

v. Schoonover, 281 Kan. 453,467, 133 P.Jd 48 (2006), 

Although the State in Hensley acquiesced that both possession of marijuana 

and poseession of marijuana. with no drug tax stamp have the same elements, the 

State in this case disagtees. 
. 

A person can possess 
. 

methamphetamine, 
. 

\vithout 

violating K.S.A. 79-5204 and K.8.A. 79~5208, by simply possessing less than 1 

gram, hut still violateK.S,A. 21-5706(a), The defense further argues that 

-17-



possession ofmethamphetamine is a lesserinc.Iuded offense.of possession of 

methamphetamine V'fith no drug tax stamp. However, possession of 

methamphetamine does not fall under the provisions of K.S.A. 21-5109(b), 3i{ 

noted abtrve, as possession ofmetha.rnphetamine is nota lesser crime than 

possession ofmethatn.phetamine vtith no drng ta" stamp. This court should uphold 

the defendant's conviction for possession ofmethamphetamineai1d possession of 

metharnphetamine \Vith no drug tax stamp. 

CONCLUSION 

There ,vas substantial competellt evidence to support the trial court's denial 

offue defendant's motion to suppress.. Possession of :inethamphetamine is not a 

lesser included offense of possession of methamphetamine with no dn1g tax stan1p 

-18-

Respect1].JUy submitted, 
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\Vith a se.an;h warrant in hand, the Wichita Police Department 
vrent. to a house on. Scmth \iblustia Street to execute it. .As 321 P.3d 36 (Table) 
they anived, police. found two males standing on the fro:nt Unpublished Disposition 
porch am[ another male standing be&ide the passenger door of (Pu:rsua,11t to Ka:risw, S!!preme Court Rule 7 .04(f), 
a black Honda Accord which h1:14 just pulled up am:!parked in 11u1n1blished opinions are not ptecedenriaLand are 
front of the house. The police announced their presem:::e amt not favored for citaaon. They may be dted for 
ordered !he three male$ to the grom1d. The men on the porch persuasive authority on a material issue not addressed 
c1Jmplied; the roaJ.e. beside lhe car ran. Police pursued hut were bya ptiblished Kansas appellate court opinion.) 
unable to catch hirn. Court of Appeal~ of Kansas. 

State oi' KANSAS; Appellee, Afix::r searching the h01.1se, a K-9 unit was deployed on two 

V. vehicles, including the Honda parked in the street. With her 
h.an.dler, the drug dog fochtated the pre..,;ertce of ria:rcotics in Ari~,~ck: PllQNGJ\-IAN't', Appellant 
ihe Hon<Ja. The police s(laix;hed the w1!1Xiked car • finding 

No. 108,938. 25 grams: of nm:rijuana underneath the passenger seat (lf 

the car. a digital scale, a K.ansas driver's license. belonginiY, 
March 21, 2014. to Adsack ehongntitny, and the car registration td1ecting 

Vanshy Fl:u)1agm~ny as the ov,mer. An officer identified 
Appeal from Sedgwick District Court; Jmnes K .Fleetwood, Atisack J>M~igma.~1y as the young man who ran off. 
judge. 

PMng1)1~ny was charged wfrh possession ,:>fmru:·ijuarta with 
Attorneys>and L.-w Firms 

intent to distdbute. Pbo~g1µ~11y filed a inoti\')ll to suppress 
evidence obtained from the · search of the car, claiming the Sean .M.A. Hatfield and Carl FA Mat1ghan, of Maughan 
police lacked suspicion t.o search without a warrar1t Because Leg~\l Group LC, of \Vichita. and Catherine A. Zigtema, of 
neither P:fmngm.~nt nor his car was .vi thin the scope of the Law· Office ofKate Zigtema, LC, of Lenexa, for appellant. 
search '-'larrant, 1~h0Rgpill11y claimed r.he se;1rch of his car 

Matt J. Moloney and Julie A. Koo,1, assistru.it district attorh~'Y, violated hlscons.titutiOnalright to priva.cy, The State admitted 
Marc Bennett, di.strict.attorney, and De.rek: Schmidt, attorney the Honda A cGoni was not listed· on· fhe search warrant and 

general, forappellee" was searched \Vitlmi.it a wa.."fa.nt. 

Before GREEN, P.J., SCHROEDER, J,,. and JAMES L At the motion to suppress hearing. the district court ruled the 
BURGESS, District Judge Retired, anigned" search warrant did Mt apply to tbe. Honda. and there was no 

caJ" stop made because the veh:ide was stopped before law 
e11forcement became invo1Ved. However, the district court 

MEMORANDUM OPINION determined Plnm.gm:any h.ad no Fourth Amendment rights 
to the air surroundii1g his vehicle. Because the K~9 dog 

PER CURIAM. unit indicatin~ cm the Honda. was certified atrd trained, the 
K-9's indication established probable cause to search the *1 On appeals Arisack Phm1gn1an.y challenges his 
Honda" The district court went ()n to say "once pmbabk conviction for possessiott of marijuana with i:!)teot to 
cause exists the poliec have the authotity to .seard1 the distribute. i!b~ngnfilny claims three emors on appeal- Fir:3t. 
vehicle as lhormighly as if a magistrate had authorized it the motion t() sup:pre.ss was iinpn:.iperly denied. Secomi, he 
through a wan:ant" Ac:cordingly, the district caurl denied was prevented from presenting his l:heo:ry of defense .. FlmiUy, 
Pltongnlany's motio11 to suppress. the ju1y instruction on aiding and abetting lacked a factual 

basis. for the reasons set out in this opinion, we find the 
Phongm.an.y objected during ti1e j11ry trial to the adrnissioii 

districtcem:t did not err and affirm Pfion~m1ny•~ conviction. 
of the evidence obtained from the search of his Hm1da. 
Ph-0ng111any aJso claimed another Asian ma1e \Vas driving 

tl1eHorida Accord, but it was unclear .vho tJte male was. The 
l¼CTS State countered Pbongro~ny was connected to the car and 



marijuana by his driver's license found in the car, the o:ffker ehl'.mgmany's posttrial nwtions. Phongt11any timely 
identifying Pllongmaily as the Asian m,de he chased running appealed, 
away from the Honda, and a fingerprint expert testifying 
Phot1t,Vnc1tnf's right thumbprintwas on the baggy containing 
marijuana. 

ANALYSIS 

~2 During the State's caSe-in-.cl1ief, police testified abont Ph:ongn:1:J.tiy clain1s three errnrs on appeal. First, the motkm 
thdr arrival atthe house on Volustia, the process ofexecQttng to suppress was improperly deni.ed. Second, he ,wis preventt.d 
the search warrant, and the discovery of et:1ck cocaine in from presenting his theory of tlefons.e. Finally, the jury 
the house. During the trial, Phl)ngm~y wanted to iuqutre instnlction 011 aiding and aht-tting lacked a factual basis. Ea¢h 
if the Honda was described in the search warnmt, and the of Ntongmin~y•s arguments wiH be udtjressed in turn. 
State objected, arguing the motion to suppress had resolved 
the is~ue, The district court snstained the obje(:j:ion. Later., 
the Sta~e elicited testimony faearn:1s ,vere found inside the Did the District Court Err in Denying the lvft)iion to 

hol!.se. l'Jiongi:tumy objected, but the dist1,ict court overrufo.d Suppress? 
the objection, Plii:m:gttia~i:y claims the search of his vehicle Wi'!5 

unconstitutional and his motiQnto supprnss should have been 

During the jury instruc1fo,ns conte.rence, the district. court granted . . fMngmany alsn claims thei11itial police conim:an<ls 

discussed with both parties whether an instruction on to lie dow11 created an illegal seizure requirint suppression of 

aiding and abetting would be necessary, The State pointed all evidei.1ce under the exclusionary ruk. These issues will be 

out Pl:JQt•gm@y, in his. opening argument, stated another discussed following ,m explanation of the applicable ::;tandard 

person was driving tile Hond;i, PM11gm~11y objected to the of review: 

jnclusiou of this instruction, arg11ing the.re \Vas no evidence 
to . support an aiding or abetting instruction. The defense 

Sittr1d.11rfl ofR.eview argufld J>hoiigmany simply was not present, sp no .aiding and 
W11en the ttlal court has. denied a mofion to supprciSs, the abetting instmction. wa~ necessary, Pb:MJmany al so ri◊tetl 
moving party rnustobjec! the introduction of j:hat evidence the instruction was taken from the third editioi1. oftl1i:: !}attem t(i 

at the time it was offered at trial to preserve the .issue for instructions, and was not. included. in the fourth edifom. 'TI1e 
~'% State countered by arguing even ifI!hQngrtitf!J)' was not at a,ppe.aL r-z.$.JStatev .. kfr.:Caslin, 291 Kan .. <.197, 726, 245 P.3d 

the scene, he aided the person who fled from the polfoe !030 (20ll); see K.S.A. 60--404. Here:, Pfai.ognin;ny dearly 
to distribute the. marijuana baggie beari11g Pkoiigm.m.y's objected 10. the introd11ctio11 of evideu1.-e at trial, thereby 
thumbp1int preserving the issue for appeal. 

Tiie district ci)urt subsequet1tl:y issued instri.mtions to the jury~ *3 The standard of revie\~' of a distfict court's decision 
including the instrncrion 011 aiding and abettitig: on a motio,1 to s11pp:ress uses ::i bifurcated standard. 

The appellate court reviews the district court's findings 
"A person is criminally responsible for a crime if the to detennin\:\ whether they ,i.re supported by subs;taiitial 
pena)n, either before .or during its commission, and with •~ompetent evidence, In revie,:ii:ing the factual findings, the 
the mental <.:ulpability required to commit the crime appellate court does not reweigh the evidence: or ass.ess the 
1ntentionally aids ;:mother to comntitthe crime. credibility of witnesses. The ultimate. legal eondusio11 is 

reviewed using a de. novo standard. Su1te v. ,Warti.nez, 296 
"[The person is alw respom,il:,!e for any other crime 

Kan. 482, 485,. 293 P.3d 718 (2013) (reasonable suspici<:m to 
committed in canying out or attempiing to 1;,my out the 

stqp and search de:fundant). 
intended crime,, if' tlw person cou!d reasollf!bly foresee the 
other crime as a probable conseq11en;;;e of committlng or 

T The State be.ffs the burden of proof on a suppression rn:otion. 
attempth1g to commit the intended cr:itne 

It must. prove to the trial court the !awfttlhess of the search 

f'lll'l:ngma,~y was found guilty of po.ssession of marijuana and seiwre, {@State ",il.for!ock,289 Kan. 980,985,218 .P.3d 
\.Vith intent to distribute. The district cout't then denl~d 801 (2009). 



receive evidence on any issue of fact necessary to determine 
Was the Search of the Honda Uncofwtiti,tioual? the motion." The State argues Phµngtnany never raised an 
Phongtllllncy claims both his federal and state constituticma! issue regarding the mobility of the Honda at the suppressi.on 
rights :were viqlafod by the search of the Honda because the hearing or attrial • and the :record is thel'efore lacking facts tn 
police lacked exigent ,jn;;umstanees to conduct a warraJitless consider exigent circumstances, 
search. However. the State clairus this argument was newly 
rahed at the appellate level and !hetefote not properly before ·-~4 The State is com~ct in pointing CRH that P:ho1\gmllny 
this court. Fir&t, we will disct~ss ,vhether Pho11gniJt11~1•s failed to raise the issue of exige1tt drcumsta11ces at the disirict 
argumentsare properly before this court; hecanse they ai:enot, court level. In his motion to suppress and at the hearitig, 
\:ve decline. to. address the n1◊rit~ of his argument. Ph()ngrnany <1.rgued the Jack of probable cause to make 

8an investig11wry s:mp uildet \R 1tn)' 1:.:. Ohio, 392 U.S. 1., 
Am ]!h,ong»ut#;v's arguments properly lw_fore thepr.mei? 88 S.Gt. 1868, 20 L.Ed.2d 889 (1968). On appeal, he has 
Ph~ngni~M· claims his federal and state constitutional rights changed his: argument to one i11volving exigent i::irn.,mstances 
were violated because there were no exigtmt circ11mst.a.nces

1 regarding the mobility uf the car rather than probable ,;ause. 
coupled withpr-ohahle cause,.to permit a tvarrantkss seareh (,l' While both issues arc part of the 1arger rubric of Fourth 
the H@da, The State ,1rgues .Phmlgtnally failed to challenge Amendment search and seizure iatv, :f'h(lngniany did not 
the district court's factual findings and concl~ions .of law, spedfically object to the issue of exigent ci:rct1instai.mes, not 
Without such a challenge, the State daims P:Miig{*IJJ,Y'$ did he indicate thel'e was a question regarding the mQbility 
argument is Waived or abandoned and there is no bMis to of the Honda., which wouki have allowed the district court to 
reverse tlle qistrii.:t court's deirial of the mot.ion to suppress. . ~:::':~::::; 

hear evidence on. the issue and rule on it, See {'i'Richmond. 

See !'.SJState i, Johnson, 293 Kan .. %8, 964., 270 PJd 1135 289 Kap, at 428c-29; see also State v. Hat!, No. l {}8,350, 20B 
(2012) (issues not raised before.the frial court cannot be raised WL3970190, at *2-3 (Kan.App.2013) (unpublished opinion) 
onappe::il). (State raised automobile exception below, even though it 

was notspecifical!y stated, !Jecausethe recntd was clear that 
l?hongm~ny argues the is;;.u.es he raises were propedy the State was relying on this exception), n<11. denied 298 
preserved at trial because he rdied on Fourth .and Kan. - (February 1 E, 21) 14), :Because PnongmMty did rn;>t 

:Fo11rteenth Amendment argW:ne.nts, the Kansas Constitution, specifically raise !iJe issue of exigent circ!JJilstances or clearly 
and statutor-y provisiol).s regardi11g search and seizure in his conteStfhe Honda's mobility befotc the dist,ict court, we fir1<l 

~:::::::-:, PhQltgln}tny failed to preserve the issue fi:ir appeal, motion. Jn1,,ngmm1yalso cites f~'<State i., Ortes,:1--(~'adelan, 

28:7 Kan. 157, 159, 194 P3d H95 (2008), to de.n1,mstr:ate 
We cannota(ldress the ii>s:\ie as a pure question oflaw either, 

the issues he raises involve questions of fa,", based upon 
because the facts. are not undisputed. As Pluntgmany states: undisputed fac.t~, which should 1:herefore be heard for the first 

time on appeal. 

"There is no evidence of whetl1er The Srn.te argues Plto~gmany is hnpropcdy trying to 
there was anyone eLse who qmld introduce an argument that was not i:nade at the district 
111Qvf;!: the vehicle, whether there court l.evel. .PM11gml<lt:1y did not raise the issue Qf exigent were 

keys available or pre~ent such that circumstances in his motion to su.ppress, at the hearitlg on 
the vehicle \.<ias subject to removal, that mqtion, or in any of his t{mtinuiug objt~cfions. A trjal 
no.evidence it.was :i:inlnwfully parked court :m.ust be 11rovided a spedfic and timely objection to the 
and subject to toV.\ and certa.inly the intrnducrion of evidence for the issue to be revie:wab!e 9n 
only ind1vid:i:1al associated iNith the car 

appeal.See KS.A. 60-404; Fbstate v Richmond, 289 Kan. ,Vas gone and unlikely to rcn1m while 
419, 428-29,212 P3d 165 (2009). poEc.e w:ere preseii.t at !he residenGe." 

The district court only isstEed fiudings of fact reg;i:rding the 
issues actually raised by Pl101(gmnn:y at trial. KS.A. 22~ 

Typically, thislackofevidence would weigh in Phijnginany'i, 3216(2) requires a defendant's motion to suppress to set forth 
favor, tile reasons for the suppression, and the as it iK the State's. hurden to prove the legality of a district c:otlrt "shall 



LEd.2<l 690 ( 1991 ), the United States Supreme Ccm.rt noted wartantless stop. SccJH:;Afvrfock, 289 Kan. at 985, However, 
street pursuits put ,he public at risk and that sanctioning because this issue was i1ot raised b:elow. Fl:iongtmmy cannot 
uni.awful orders through the excltisionary rule would not be da{m the faers ,~re undisputed and, at the. same time; argi1e the 
effective; therefore, the Court chose to encourage compiianc,e evidence surrounding. the mobility nfthe carwa.~ insufficient 
With police order:;. The Cmm accordingly refosedto ··stretch 

Pt1Si:,!;\ 0rt<?ga-C:adetan. 267 Kan. at 1.59 (exception for the Fourth Amend:rnent be:Jt011d its i.vQrdE and heyond the 
nev.rty as&'Crl:e.d claim that involves only a question of Ja"v meaning of an:esC and held that apoliteputsuit in attempting 
arising on proved or admitted facts and is deten:ni:native.ofthe tO seize a person does .not ammmt to a "seizure" within the 
ca:;;e). Phongm:a,ny'$ claim based on exigent ci:rcutnstance;.; 

as meaning c:,fthe f(')l:trth AmeJ1d1ntmt. F\liffodatiD:, 499 U;S, 
ca..'irioi: he revi:e'v<'ed the district court was ni:it given.ai1 

at 626-<18; The Kan~ms Supreme Court has ecJ1oed Hodari oppornmity to addresfi it, and the issue does not invi:ilve ~t 
D., !wk/fog that a seizure occurs 'Nherrthere is an application question of law based on undisputed, adrnitted, or proven 
of physii;;il force . or a show of autho.rit)' indicating to a facts. 
reasonable person that they 4e not free to le<1vt~ "and the 

persqn submits. to fhe show of a1lthOrity." rrwStale ii Morris, 
Was Ph(mfffUtfty Seiz&d [~mil the Polic,/i Initial Command 

276 Kan. 11, 19, 72 P.3d 570 (2003) (c•ltingf\f.Hhdari D, 499 Requiring ."ruppression cfAll Evidence [Jnder" the 
U.S. at 629}. Exclwslonary Rule? 

fllo11g1ri$1llf ai:gue-$ when the police ordered him to 
Plmngltll¼llf faiie<l to submit ta !fa~ show of authority: When the g_,oun<l, they iJlegaUy ;seized him, thereby requiting 
ordered h:, the grmm~, he fleclthe scene. BeCatise :Phongm:any sµppression of aH evidence obtained. The State counters 110 

did not was no seizure. seizure occurred as submitto the show of authority, there :Ph9n:r~m:aI1y fled and abandoned his (:ar, 

seefl1Hor1ariD., 499U.S, at62~29;~Kltt-torris_. 276Kan, a.t 
l 9.. • Without a seizure, Pltm~g~~ti)"s arg:wnerit the evidence 

tV..1s Pftt>Jtffnutny seized? fo,md in the Honda should have been suppressed under the. 
*5 E'b(tilgmimy argues them ~•/as dearly a seizure. Under exchisionary rale :fails. Because Pi1ongmany failed t.o raise 

tt\~WTu .. · . . . . . ·- .,."_ · ~ 
the recent case on "'s..'-?,.¥state ic Williams, 29 1 Kan. 3 70, Sy!. exlgent circunistances and was not seized, the district court 
1~l :3-5, 300 P.3d 1072 (20lJ), the. Kansas Supreme Court was cmrect i~i finding the evidence was !i.dmjssibk. 
stati::d a. person is seized if a reasonable person ,vou1d not 
foel fr~e to. end the encounter: The court utilized a totality cif 

Did the District Court lmpe1,inissiblcv Prev.ent Phong1nany the circunistances test to detennine if an individual i;. seized, 
from Pre.smiting His The'OJ'? o}Defe.nse? noting factors to c:onsider include " 'the presence of more 
P:hongi-nan.y's sec:ond . cfoi:rn is the district court denied than one officer, the display of a weap@, physical contact 
h:im the right to (:roos-examine the officer regarding the by the.officer, us.e ofa comma11dir1g tone ofvoiq:, activation 
preparation and execution of the search warrant on the of sirens or fimihen;, a command to halt or approach, and an 
Vi:.ilustia t(..>sldent:(~; thus, .PMngma(1}( argues llw distrktcourt 

attempt to control the abiUty to flee.' " j?i}:fJ.)297 Kan. at stc)pped him from presenting a part ofhis thctiry of defense. 

377 (quoting ith\S'tate v. McGinnis, 290 Kan. 547., 553, 233. 
P 3d 24:6 [201 0]). Hem, the poli ee clearly intemierl to control 

Sr.andardo_f Reiiiew u11e scene~ but that is not what happened .. Phi:mgtntt,:ny was 
*6 Determining ,,,,hetner a district crn1rt\s evide:utiary 

ordered to the ground as am1ed, unifonned police officers 
exclusion infringed upotl a de.fend.ant's constitutional right to 

~xited their patrol cat:; with lights. activaJe<l, but he failed to 

heed the order and fkd, thereby abandoning thclotation and pres~.nt •::t themy of defense is reviewed de novo. ~,,tiSttlte v. 

his vehicle. !Jridges, 297 Kan. 989, 996, 3{)6 P;3d t44 {2013). However, 
this rigb.t is also subject .to statutory rules and caselaw 

PhongU'l::µty w'as subject to a slww of force hy law inteq)Iefoig rules of evidence <1nd procedure: "Every decision 
enforcement. However, P!:mngrnatiy fled the scene, r;i:ther to .exclude evidence proffered by a criminal dGfond:rnt does 

1 . , · . 1 . l • " ~s· ,,.., !l than subn:lifting to the shQw of Jome. In P cal{for·nia v. not amoi:mJ to a constitutmna v10 at1011. • · r"",.: tate ., rr-e .s, 

Hodan D., 499' U.S. 621, 626-29, 111 S.Ct. 1547, 113 297 l(an, 741,. 759,305 P.3d 568 (20H). 



been litigated at the suppression hearing and wa.."' notn1ateriaI 
Gellerally speakiug, all relevant: evidence is admissible. fo the tiiiil. The evidence tvas 1iot material to the ultimate fact 
KB.A. 6Q--407(f). K.S.A, 60-40l(b) defines relevant qucsfam thejury was tasked ro answer: whether Pll-0,ngma0:y 
evidence as ·•evidence having any tendency ih reason to prove was guilty of possessing :marijuana with·intent to. distrihute. 
any material fact." This definition enm:nnpasses two elements: Accordingly, the district court did not err in excluding this 
a materiality element and a probative element A fact is evidence. 
material if it "has a legitirnate apd effective bearing on the 
decis.ion of fhe case and is in dispute." Siatev. Stafford, 496 ,~7 Even if the evidence were material, Pb.ongnnmy's claim 
Kan. 25, 43:, 290 .P.3d 562 (2012). Review for i11ate:riality is. faih because he \Vas allowed to pte@ent his theory of defense. 

rt~. . .. Pllotigmaqy'$ theory of d:eteuse was mistaken identity de novo. State v. F''"Uitren,;r, 296 Kan. &28, 8-57, 295 E3d 
because it w.as "the only viable defense ro the possession 1020 {2013). Evid(;)llCe is probative ''if it has any tendency 
of the individually packaged m:arijuana." Thus, the issue to µrove ,my matedal fact.'' Stafford. 296 Kan. at 43. An 
for the jury was whether the officers accurately .ide.tnified appellate court: reviews the district court's assessment of the 
the fleeing male. The district court aJio.ved Ph()ilglllany 

probative value of evidence under an abuse '.jf disc.retion 
to cross"cxa:m.itJe the offie:ers. regarding their ability and 
accuracy in identifying P.luf11gn)any as th.e rn,ui ,vho fled 
from police. This testimony was• sufficient to.allow lli<.'l jury 
to decide ,vhether f'4(ing~ijny•~ defense of mistaken identity 

Wa~ E\,idence Wrong{y ,fxrluded? 
was valid. "When a district court judge al!(A\'S a criminal 

Pb.OllgD:l~lly dafrns when the State presented evidence defendant to present evidenc.c supporting: his ol"her theory 
regai:-ding t11e. search warrant and what was found, tht St.:ite of defense such that the jury C-i:.Hlld reach a c9n<,:lu:sfon on 
was proceeding on more thllll one ''altentite theory of 

.its validity, exclusion of·other evidenc.e is not· neces~arily 
pn)secution'' to supp(nt the claim he pos:msse<l marijuana 
with intent to distribute: that PJ:il)ll~ii:ia~y aided arid abetted error." )kmst:ate R Jrmes, 287 Kan. 547, 555, 198 P.3d 756 

an unkno,,vn driver and that Pholgnt:¼ny was at the house b:1 (2008). The dislrict co:u:it's denial of Rho:iigWlf1~y\s questions 

tradg marijuana for crack cncaine. Based on these altenmte lo devdop th.: issues: an:mnd the application and issuarice of 

theories, fho~glli~11y claims the issues aud citcumsianct~s the scan:;h \\'arrant was not error. 

srnwwi;ding the se-Mch warrant were relevant, material, and 
probatlve to help distance him frmu ihe "gun-toting crack 

ff'cis the Aiding and Abi?tlinglmtructirm1mpmpei--ly Given? 
dea1ers <;vhich were the target of the warrant." 

Finally, Plwtagmun.J' clafo1s the· aiding and abetting 
insm1cti.on was unnecessary and inappropriately connected 

Pboiigrn:any .Points. to puState v. Green, 237 KmL 146, him to the drugs fuund in the house on Volustia. The 
149, 697 P.2d nos (1985}, m Sl.lpport his contention that instru.cfo.,1n aHowed the State t6 brorufon its theory of 
merely being present in the vicinity ~f criminal ac1:ivi1y is proseoution. P-h@g1*MY also claims tbe . district com1 
i:mmfficientto stlpport.a theory ofaidingandahetting, Several iustructed (JJ1 a new crime without notice and deprived b.lm 
officers tl~ti:fied the marijuana was held for sale given the the ability to prepare his defense. 
amount, its paebging, and the possibility oftrnding for crack. 
Pho:ngm.aijy com:iters he should have been pennitted to show The. Kansas Supreme Court has provided a four-pai't 
he vias not part of the search warram nr the information progression of analysis arid con;esponding standard,s of 
considcrecl 1{i issue it, to challenge he was them to trade revie,:i.' wh~1 determin:ingjury instruction issues: 
marijuana for crack, 

Tb1;; State respond!\ the fl:":ason behind the search wm1'ant was 'For Jury instmot.ion issues, 
not .materiaL I-'hongQ.t11ny1s m,)tion to suppress had been the progression of analysis and 
deui.ed and P:h~ngm:any could ri.()t relitigate <l. matter of law conesponding standards of revie\v on 
before the jury. ai:rpeai are: (1) First, the appellate court 

should consider Jh~ reviewabllity of 
Tlle State is correct the excluded evidence w;1s not material the issue from both jurisdiction ari:d 
evidence. This.legal question ofsearching his car had already prescrvlltii:.invlewpoints, exercising an 



unlimited standard of revie\v; (2) next, *8 The State counters the Kansas Supreme Court has 
the . court should use an 1:mfoniteci consistelltly held there is no legal tequitem;;;nt thaJ a defendant 
review to . deter1ni.11e whether the be charg-ed with .aiding arid abetting because aiding .and 
1nstructjon was JegiiJly apptopriate; abetting is not a separate. crime in Kansas. See State v.. Am.os, 
(3) !hen, the coµrt should determine i71 Kan. 565, 568,..'.69, 23 P3d 883 (2.0!)1) (citing State v 
whether there was sirfficient evidence, Pi?miington, 254 Kan. 757,Syl il4, 869 P.2d 624 [1994J ); 
viewed iu the light .most favorable 

FMstate Y. Sm()/in, 221 Kan. 149:, 152---53, 557 P.2d 1241 
to the defendant or the requesting 

(1976). Instead, the: theory of aiding and abetting merely 
party, that would have supported the 

extends liability to a person other than the principle actot: 
insiruction; and (4) finaUy, if the 
district icourt erred,•the. appellate c.onrt fbsttite v. Robinson, 293 Kan, 1002, I 038, 270 P.3d 1183 

must del-erwine whether: the error was (2012). Therefore, the S1at.e atgues the n1ere fact I"boriglI!:all:Y 

ham)less, utilizing the test 

r 
and degree was not charged with aiding and abetting in the cotriplaint 

does not make.a.jury imti·uction on aiding and a.betting legally 
Of . Certainty set ·forth. l.ll \]Sf ate V. 

inappropriate. 
ffd1'd, 292 Kan. 541, 256 P.3d 80! 
(20ll), cert; denied Bl S.ct. 1594 

The State is correct. The Kansas Supre1:ne Court ha-, hd<l 
(2012).' " State >'· Sm:yse,; 297 Kan. 

"a ti·ial court may give instructions on aiding au<l a:beiting 
199, 203-04, 299 p.3d 309 (20B) 

even tfowgh the defendant was Mt charged with aiding 
(quoting ~Mlsiate v. f>lwmner; 295 ~::::❖:-x 

and abetting." t<'Stqte 1-,. 13utk~; 257 Kan. 104:\ 1065, 
Kan. 156, Syl. 1 l, 283 P.3d 202 

897 P:2d 1007 (199-5), modc(fied 257 Kan. lll0,9loP.2d 1 
[2012] ). 

(19%). Here, the instruction was legally appropr:iate when 
viewed i11 isolation from tlle facts, and the district court used 
an instruction taken: directly from the pattern mstructions. 

In addressing the first.question, PllongmJt:ri,y objected to lhe 
Sfr (%1Butler; 257 Kan. at W66 (use of pattern in.strnctions 

ins.ttuction on aiding and abethng at tri,iJ and bas preserved 
strongly recommended and, absent the need for modification, 

the issue forrevlew. 
should be followed by the trial court}, Therefore., the 
instruc:1:ioi1on aiding Md abetfo1g ·was legally appropriate, and 

Next, wemu~1: ask if the instruction onaiding!:lild abetting was 
P.!11:mglP:1~1y's argument fails. 

legally approprii.1te, To be l"1gaLly appr-opriate, the challengeq 
instruction trnist ''fairly and accurately $tate. tbe applkable Next, we turn to determine if the instruction was factually 

f}t:; 
law" when viev.;e{i .in is-0Jatlou from the facts. t"'''Pftmimtr, appropriate, The Kansas Supreme Court has deetned thfa 
295 Kart at 1 61 . 'PMi•gmaiiy argues the instmcnon on inq~lil)' "closely akir1'; to the revie\v of the sufficiency orthe 
aiding f}nd abett:ing was 1egal1y inappropriate because it w1is evidence in a crin1i11al cas~: whether; after review of all lhe 
overbroad. and did 11qt alJow him to prepare a defonse. See evidence, viewed in a light most favorable. to the prosecµtioll, 
r~t~~~ the appellate court is c,onvinced that .a ratioIJal factfiudet 
f'""~State i, Htm, 297 Katt 494, 508, 30LP.3d 1279 (2013) 

could have found the defendant guilty beyond a reasonable 
(" An overbmad instruction is errQt1eous because the charging 

doubr. Deference must he given to the findiilgs made by the 
instru..,nent sets out i:he specific offense alleged to infonn 

district court, and tl1is court should not reweigh the evidence 
the defendant of the nature r>f the accusation, to permit the 
deve!Opli:1ent of a defense to meet that accusation, an<i to or credibility ofwitn:esscs. Fknurnme~; 295 Kan, at 161---62 

prot'GCt againstconvktion based on facts ncrt contemplated in (dti11g~llsw1.e ]..: Mccaslin, 29! Kfm. 697, no, 245P.3d 
the accusation .'' [citing fl\stat;.;'. v. J}·autlofj, 289 Kan. 79J, 

1030 [2011}; fk(s:tate i1. Half. 292 Kail. 841, 8:59, 257 PJd 
802""'03, 217 F.3d 15 (2009) J J. In particular, Ph<ii!grnijny 272 [2QJ 1] ). 
contends the State "irnpcn-nissibly broadened its tbenr~ of 
prosecution ~,i1holit \1otice" by obtaining the ai.:Iing and 

Ph911gin.a1w argues the instruction was riot factually 
abetting instruct.ion to :improperly tic hhn to all of the .acthrit_y appropriate. He cl..i.ims a!fhoug11 eviden<ce was presented 
in the house for which he was not charged. to shQW trading :n1arijliar1a for 0ther narcotics is possible, 



State v. Phongmany, 321 P.3d 36 {2014} 
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corn::foded thiuugh circumst-.rnfial evidence that the defendant there was no evidence presented tct shC1w this happened in 
was with th.e principal actor; even if defendant vrns the case at hamL Phang:uian~i also argues there was no the not 
the principal actor). Here, police found Phongtuany'~ dtiVet's evidence presented to show he was connected to the target 
license, his immigration papers, and his thumbprint on ii1e re~iictence, ,~;here illegal dru:gs atiil fireanm:: ,,vere seized. 
baggy of madjmma in the Honda. Even if PhM1:grnany was Lastly, Pij(1Jtg1I1~r,y ~rgues there .va;;; no evldenee of-a 1ford
not the dnver of the cai' who fled from police, this party driver or another individual in the vehicle v;homhe ;:i,nm1mt 

ofcircumst.atitial evidence was sufficient to foik Pllotig:r11iµy C(mld have aided or abetted. Based 011 this lack of evidence, 
to the unknown prfocipal actor as an aider and. abeu:or in :Phongma11y claims the instruction on aiding and abetting 
possessing marijwma with fritent distriburo. Additionally, lacked sufficient factual basis. 10 

wt note the aiding ,md abetting instruction we:ntto the cri.nte 
of Il9ssession ofmarijuana with intent to di!;tribute., notto the The State counters fhi)ng~-aXIy himself made aiding and 
adivity in the house, abetting an issue in his opening argument, where he argued 

another unkno,vn Asian nude had been drlvirtg the Honda. 
There was no error by the district court in giving the :aiding However, the State produced eviderice that '.P,1I~11gmanyJs 
and abetting instruction with Ph<t~gm:illY~S defonsc. With nu driver's license and imrnigration papers were foUTid in the 
error, we. do not need to address the fourth prong ofthe test Hmida, the vehicle was registered to an indjvidual with the 
outlined in Sm1wer .. same last name, Md hi:;. right thum.bprint was tbund on the. 

baggy of inarij11ana found in the· car. Therefore, the State 
argues there were su:fficientfacts to demonstrate Phmtginat1.y 
was involve,tin the crime, either as aprincipal nr an aider and CONCLUSl{)N 
abettor; thus, t.he instruction was facnmliy appropriate. 

Ph(l:ng:ma,t):'.f's c{invktion • i:,; affirmed. We. find the district 

*9 When the evidence is viewed in a ligjht most favorable c.oµrt did not en ii1 den;)'ing Phongm.,~iy'~ motion tQ suppress 

to the pit,secutiort, the State is correct in asserting there w·as as the car wa.s properly seat:dted after . the. K-9 dog unit 

sufficient evidence to instmct thejury on aicl.ing and abetting, indicated on the car while parked in the public street. in 
front of the 

See fiff house atter the dliver ran (ifL The di.strict 
Plumme,; 295 Kan. at 161 ~62. fllQ11~nio1y raised coun properly Jiniited Plt(rtigfuany~s cros1;.e~.a.rnination of 

the possibHity of another unknown Asian malf, :fleeing from Hie police officers- as to why they were at the house, as this 
police. The State's c-Qupte:r-theory .Phon-gm:loy was the Asian 

infornrntion was not relevantor probative to what was .found 
male wi!o fled does not prevent an instruction of aiding and in his cm:, fliially, the district comi properly gave the aiding 
abetting .. There wa.5 sufficient evidence, circumstantial and and abetting instrm:;tion when Pb.on:gmany raised the issue of 
direct, for the juiy tq consider he ahfod or :abetted another someone else driv111,g t.\e c-m:. 
principal actor. )Ristate i,, Holt, 285 Kan. 760, 77'3, 175 P,:id 
239 (2008) (jury could have conchided through the mtality of Affirmed, 
the evidence. that the defendant wa<; either an aider or abettor 

w the principal actor [ citing -~ State i, Clemons, 25 l Kan. AU Citatiom, 

47:\ 48:S, 836 P;2d 1147 (1992) ] ); see (@state v. Yardley, 
321 P.3d 36 (Table), :Z(l14 WL 1193340 267 Kan. 37, 41--42, 978 P.2d 886 (1999) {rury could have 
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Around 8:10 the evening of Match 20, 2015, Clay Countv 
Sheriffs Deputy Jeffrey Brownerioticaj a pickup truckahead 394 P.3d 904 (Table} 
ofhim that had a taillight emitting white light int,tead Unpublished Disposition of red, 
Browne had been following the truck at a distance of about Thisdeci.sion without pub1ishedopinio11 is referenced in 
one'half ofa block. Because the tmHight was emitting white the Pacific.Reportei'.•See K,W.Sup. Ct Rules,Rule J,04, 
light, the deputy decide:d to make a traffic stop. The white NOT DE$1GNATED FOR PUBLICATION 
light was the first type Qflighl h.e saw from the truck. He latef Court. ofAppeals of Kansas. 
describedth:e1ight as "pretty strong.'' 

ST ATE of Kansas, Ap.penee, 
\I, As the truck 1.vas stopping, Depi.ity Browne. saw that the 

passengers were moving around inside the cabin ofthe tmclc Rebeoca A . .BLACKRlJ~, Appellant. 
He walked up to the truck and told the ddver~Reb.ecca 

N<1. JJ5,956 ijla~khu:m----t,he reason for the stop. ijlMklit1.ni tu!d him 
t the taillight was &unaged because she had previously rolled 

Opinion filed May 19, 2017 the truck. Thete were two passcngets in. 11\e trnck With 

Blacl(bu.tJL Neither pas.senger was wearing a seatbelt. 
Review Denied December 22, 2017 

Deputy Browne returned m his patrol vehicle to inak:e. 
Appeal fro.ri1 Cl:ay District Cm.1rt; JOHN :F: BOSCH, iudge" license che.cks on ~l~t.kbt1.rn and. the passengers. Before 

chei~king the licen~es, however, Deputy Bn)\'i-'UC ask<:!d the 
Attorneys and Law F'lrms 

µndersheriffto come to the scene with his drng-sniffing dog, 
The dispatchertold Deputy Bn:>wne t.ri.at one oftbe passengers Heather Cessna, of Kmlsas Appellat1: Defender Office, for 
liad a warrant for her atrest. Another officer an"i:ved. at the. appellant. 
;~cene and arrested that passenger: \\'hrle Deputy Browne 

Ridw:d E. James, county attarm\r', and. Derek Schmldt, was writing traffic citations for the seat belt violations and 
attorney getleral, for appeUee. the broken taillight, the undersheriff arrived with 11is dotr It 

sniffed arou11d BiaekIH1rn•~ ttuckand aletted at the p.issenger 
H,efi.w.e Bruns, RJ., Hill and Schrneder,JJ. side door:, 

Afte.r the clog alerted, the. officers removed fl;I~cijh1~~n a:nd 
MEMORANDUM OPINION the re:rnainfog passenger frqm the pickqp a11d pertomied a pat

down search. of both, No contraband· was found as a result 
Per Curfom: of the pal down. Dcpuw Bmwne smirched the passenger 

s1de portion of the truck while the undersheriffsearched the '~1 We must answer several questions in this appeaL Can 
driver's side. Dm-ing the search, .Deputy Browne found a cut a deputy s:top a pickup truck at night for having a broken 
straw with white reskiue on the passenger floorboard and a taillight? Can the deputy then s-catch the truck after a. drug
"'small, black, pJastic mirror-type object" \:vith white powdery sniffing dog a!etts ne:ir the tru<:.k? Can the deputy th.en arrest 
residue in the glove compartne11t. the driver of the truck for possession of dnlg para.phemalia 

after finding a cut straw and. plastic mittot both with white 
Deputy Bro,vne believed these objects we:re drug residue on lhem in the truck? ShQu!d ihe Mal court have 
parapiierna.Ha-used for nasally ingesting drugs. He suppressed tl:te • mt1thamphetamine discovered in the driver's 
peifo~'le<l a field test fhr methamphetami:ne on the .cut straw, shoe when tbe deputy searched her just before arresting 
T11e test did not indicate tl:ie pte~ence ofmethamphetatnine, her? We answer the frrst thte¢ questio11$ yes and the last 

1 but it was positive for the presence of amphetamine. Dt!pt1ty questio11 no. We atfam Rehec~ A. B!ac1llJU:tll S ctitivictiori 
Brovvtle the:n searcl1ed m~ckburil'S person and had her take fur possess lot! t)f tnethamphetamine, 
off her shoes. He found a baggie conta.ining a white crystal 
~bstince, later identified hy the KBl as metha.mphetiimine, 

The dqJ/,1.ty noti<xd a taillight. in Bl~.ckbtitn's shQe. :Qfar~~Ul'II was taken into CU&tndy. 



Subsequent laboratorytestingalso revealed that the cut straw type of light. The deputy made a traffic stop based upon what 
tested positiv<! fur methan:i,phetamine. he perceived to be a possible traffic infraction, 

*2 The • State charged lll~iUtlturn with JM,iiession of The applicable stawte,KSA 8--l706(a), part of the Uuifonn 
metbampl:letamine. !lIJ.d operating a vehicle with a broken Act Regt1lating Traffi<; Equipmeilt of Vehicles, K.S.A. 8-
taillight. Rl.tc~hurn moved to have lhe evidence found 170 l et s,;y, pro<.d<lts that a. \-'ehicle must. be equipped with 
during the.stop suppressed for two reasons. First, the deputy two taillight$ ilJat emit vi5:ihle, red light at a distance of 1,000 
did not. have a reasonable &llsp-icion to make a legi:tirnate feet Deputy Browne first saw the pickup from the rear at a 
traffic stop. In her view, th,:., plain fangu~ge of the taillight distance of about pne-halfofabiock-less than 1,000 foeL 1\t 
sµ.tut.e did not make. driving with.cta.vks in a taillight that this distance, Deputy Bt(lWne sa,v thatthe truck was e:mitting 
emitted white light illegal. There.fore, the deputy lacked a white light. Did this observation provide Deputy Browne with 
reasonable suspiciqn tti even stop the tru\'.k. Sec011d, she a reasonable suspicion that the vehicle was in• violation of 
contends the deputy did nN have probable cause to arrest KS.A. 8-1706'? 
her because the field test .of the straw ·was negative for 
1nethamphetart1ine, The district court degied her motion. The Reasonable suspicion ais.ts if at the tirne of the stop an 
c-0urt l.ater fou:rid Bfackbl.lrn guilty after a bench trial qn officer has specific, articulable fac:ts that criminal activity 
stipulate{! facts, illi:cl<l:wt':ll appC<lls the denial of her m<1tioi1 has occurred; is occ1Jrring, or is. abm1t to occur. f'.rnstate v. 
to sµppre,55 and the resulting conviction. Coleman, 292 Kan. 8L\ 817,257 P-3d120 {2011), Certainly, 

Deputy Brt)wne specified his reasons for stopping the truck 
1'o us, BlJtkbi:wtt contends tl:l,at the depl1ty was not justified --'the broken taillight eii1iUing white light The law requites 
in stopping hertrud;: bec,ausetheState could not pfovc thatlhe two furn,:tici:1ing taHligbts, not one, 
truck's taillight could not .emit red light visible at a distance of 
1,000 .feet as required by K.S .A 8-J 706., Afkr all, the deputy 

We must evaluate reasonable suspicion from. the viewpo-int 
first noticed the tmck just aboutone0half of a block ahead of 
him-not i,000 feet. She afao argues that since tl1cfkld test of a trained law (~nforceme:nt officer. f*s1me •'· Pollman, 

of the.cut straw was negal:ive for n1c1hamphetamine then the 286 Kan. 881, 8<)0, 190 P.Jd 234 (2<3(18), Deputy Browne 

deputy 11ad i:m teason to arrest her on suspichm of possession saw whifo light being• emitted from Bl~Ckijurn's taillight 

of drUcg.pamphemalia. Be testified that In his expedenu:, the whitt; light would 
overpower the red light ,he further away the light is viewed 
from the source, This i.s asafety conr:.em that we cannot 

The tr~{fic stop here was. lega.L reasonably ignore. A bright white light shining into the eyes 
JJ!ll1;!rbt~r11 challenges the legality ofthe initial traft1c stop. of drivers approaching the rear of the truck could have their 
Appellate courts h1we separated public .eiicoun.ters of police vision impaired; thus, creating a traffic hazard. Ill.erefore, 
with. citizens into furn: c,itegories~vo!unt:rry, investigatory, we l10M rha\ the white light being emitted fro1n the taillight 
public safety, and arrests. See State v. McGinnis,40 Kan.. .App. provided Deputy Bro'<;vne V>'itl1 reasonable suspicion that 
2d 620, 623-24, !94 P:3d 46 (2008). H~re, the traffic stcip a traffic infraction might be occt1rting and the stop was 
for a cmcked taillight foJ!s into the invc.siigaiory detehtian :teasotiable. 
category. An investigiltm-y dete1itio11 is pcnnis.~ible if the 
police b.lve reasonable suspicion that criminal activi\y is *3 For her part, BlttcklJ11rn ;i,rgues . that becaHse Deputy 

?~:?::::;; Browne didno1 observe her vehicle from a distance of 1,000 afoot. y-«<>rmy V. Ohio, 392 U.S. l, 2?:--28, 88 S. Ct l868, 
foct then there can. be no reasonable srn,-_pi.cion that a crin:i.e _2<) L.Ed. 2d889(I963J; see K.SA 22--2.401. A violation of 
occurred. Addition:ally, she argues underthepfainlanguage of the traffic cQd.e 1)r a traffic t1r{H11ance can provide reasonable 
the statute that a. taillight emitting \vhite light is not a violation 

suspicion to sfop a vehide. r@i Whren r. United States, 517 of the statute. She confuses the is:-;ues, 
U.S. 806, 810, ll(i S. Ct. 1769, 135 LErL 2d 89 (1996). 

The question of proof of the tra:ffic violatiosl. :is n6t before 
Here, the fact~ are not in dispute,. Deputy Browne, at nigh(, us at this s1age of ouJ" analysi:s. At this point, we must 
saw a vehicle with a crack~d taillight driving dzwrn the stre¢L determineiftl1e trat1iC stop was reasonable, An investigatory 
He saw white light emitting from tlletaillight Tlle white light swp only requires a minitnu.m level of objective justification. 
was ''pretty strong" and he noticed it l)efore. seeing any other 
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blade, plastic, mirror-like object, both of which had a ·white Seet}DTen:Ji,392 U,$. at27-.-.:.28,Deputy.Bro,vne did not.have 
po1Ndery residue nn them. Deputy Browne testified that in his to observe the tnwk from a distance of 1,0!)0 feet to have 

1
training and expeJ'ience a cut straw and a fiat surfact: is used reasoiiab]e S\1spici ,)n tJ:iat a traffic infraction occ111red or check 
for snorting d:rugs. Even ilioi.i~rh the fielo test ,;,_,as negative to see if the driver knew her tamight was broken. Also, this 
fortnethamphetamine it was positive for arnphetamine, whlch safetysJ:atute requires t\vo fi1nctionh1g red tmllight~nnrone 
can be obtained by p:rescriptionc.Thedeputy also stated he had red and one red-and-white light. 
1iever seen a cut straw used to inhale a prescription narcotic. 

Rlaei{b1Jtn relies ~pt>n ?t\S'Mte v .. Knight_, 33 Kan. App. 2d *4 The drug paraphernalia pos:sessi('in crime is sef out in 
325, 104 P.3d 403 (2004), as support The case is uo help tli 

FMK.sA 2016. Supp.,. 2 l--5709(h)(2), which provides: "It her cause. In Knight; an (1fficer stopped a cat' when the. driver 
shall be unla:wl'ulfot arty person to use or possess with intent did not use a turn signal wheneidtinga parking lot i)nto a main 
to use any dnrgpilrapbernal:ia to; , .. (2) store, cmrtain, conceal, street The traffic ordinance in Knight only invnlved !niffic 
inject, ingest, inhale or otherwise introduc-e a controlled movements while on a public street arid not wlF~n moving 
substance into the human body:" from a private road, like a parking lot, onto a public street 

Because the oft1ceJ" did not observe any activity which could 
\VhGD detenn:ining probable • cause, the facts a:re viewed possibly constitute a crime, ihe panel held that thew. was no 
fi-0111 the perspective of a trained law enforcement officeL 

.rcasnnahk suspicion :for a stop, ~R'.l33 Kan. App. 2d at:327. 
Re.asonable inferences n\)m the facts ate pemrfrted, pm Slate 

,, A{1->rie, 273 Kan, 466,474, 44P.3d 4!9 (2(H)2)_ We need not 
Our fact>J here are distinguishable, Deputy Bmwne observed 

repeat what we.stated above about the.furtivemovetnents·of a possible ):'iol,ition of the statute---011.e fonctioriing ta:illight 
the passengers, tbe alert of the drµg dog, arid tlmwhite resid11e 

imdonetaillight ernitting white light. In Kntght, there was no 
foiuui nn nvo items. Hut considering iliese circiunstanc.e~, it observed a.cthttty !haf could constitute a crime, Becaus.e of the 
was reasonable for Deptity Browne to conclude the cut straw 

safety concern and. the possibility that what Deputy Btowne 
and the black, mim:ir-like obj.:ict were drug paraphernalia, observed was a crime, we hol<l thatit was reasonable for him 

to investigate ftirther and stop the truck. 
Next we must also look M.:tbe legal tenn ''p<iSSess10n," \\'hen 
dealini with controlled s1.1.bsta:nces, possessioll means "having 

The ,~ecrJnd search ofl$fa;__<k/JIU'f1 occurred immediately joint or exclusive contrnl over m1 item \Vithhiowkdg~ offmd 

b~fore her arrest. i1ttentto have imch control or knowingly keeping sorne ltein 

Olir detenninatic.m of probable ca.use must be nrade within in a plac:e -.vhere the pe.rsm1 has some rneasute of access and 

a. factual context Such & determination is a fact~specific right ofoontroL"PJK.S.A ;W16 Supp. 2J-570l{q). 
inquiry, Thefact~ known toDeputy Brownepriorto his arrest 
of Blal7:l~butn are determinative. We relate what we have 

A useful case on this point is fl};Ma.ryland gle:med from the record. 1, Pringle, 540 
U,S. 366, l24S, Ct 795, !57L,Ed.2d 769(1003), JnPringle, 

a police ot1ic:.er stoppe<l a car with three ocetipants. A seai-ch Dep11ty Browne saw the passengers in the truck smq:iiciously 
of the car revealed multiple baggiii!S of cocaine, The police moving around after he stopped the tnick A drug-'sniffing 
arrested all three o-ccupants. The United States Supre:ine Court dog had alerted by the passenger side dvor of the truck. ,; 
found that pr(lbable csiuse existed for the arrest because it 

@t straw with white residue was found on ihe passenger side 
,.,.-as reasonable to Infer a common entett,rise arnong the ftoorhoard, A black, plastic, mirror-like object with white 

residue was found fo the passenger side glove compartment, occupants oflhe vehicle, f'.H540 lLS, nt 172. !n re.aching this 
Finally, Deputy Browne kne\V that all three occu:pauts in the decfoion, the Court rehed upon the fact that the officer IU1(! 

pickup bad been previously charged with dll!g crimes, no information linking a speceifk passe.ngct to the cocaiile. 

" fk\wo· ""' .. ,y \. -~ s• • . a. • t ·37, 4 .... 
According to Deputy Browne, the major factor he relied upQn 
as ptobab!e carnse thr the arrest \.Vas the. ptesentt of what 

Here, the facts ru:e analogous Pringle. The cut straw and 
he believed was drug paraphernalia in the truck TI1e items 

tQ 

minor-like object were Jbund on the passenger floor board 
.bqlieved to oe drug paraphernalia were the cut straw and the 

and in the glove comp;lltment. Deputy Browne's inference 

-••••-,.-.••••••nn•Y•>•,••'-'-'-'-", .. '-••·'-'-'-'-'-'-"•"•• .•.----.---.-.'<'<.-..-..-..•n••••••.V-'-._ .............. -.-.-.-.-.•••••·•••·•••••••••••• .. ·•••.••'-
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trained law enforcement officer, it is. much mqre likely that a that 1n~1Jkb11tn had at least knowledge of the presence of 
cut st:i::a,v with white residue is drug paraphern;ali.a thzni !here the cut strn•Y and minor~like object is reasonable.'' '[AJ car 
heing an inr1ticuou$ reason for it being in the truck. passenger .. .. will often be engaged in a common enterprise 

with the driver, and lmve the same interest in concealing 
or Tnming to the mirror-like. object, JJ!a~kbm:'n a~>1ies there the frUits the evidence of the it wrongdoing.' [Citation 

are many reaso11s l◊ possess a mirror and cites Knight as 
on1itted.J" f%lPNngle, 540 U:S. at 373. Depl1ty .Brov.rne 11ad amhority. In K.r~iglrt; this court held there was no reasonable 
no information that would single out a passenger in the truck suspicion for a stop v,rlien a person bought water, two µach 
as the, owner of the paraphernalia; thus, it is reasonable for of coid ml;'!dicine, and salt in a single purchase .. These items 

him to believe that f\JEfackburn. had possession of the drug are used in the manufacturing of methampl,etamine. The 

paraphernalia. See 540 U.S. at 374. The facts kno,vu to the CQllft held.that salt tvas so ·ubiquitous a. substance that even 

deputy at the time of .irrest support probable cause to believe with the pi.irchase of fhe other itetos it did not llill◊unt 

that ll.l~ck;llnrn had possession of the drug paraphemafia, to reaiwnable suspicion. )Tm3_~ Kan, App. 2d at 327~28; 
Vv'ith probable cause, an arrest is legail:y possible, Bla,ckbtirn argues that possessing the rnirtor.::}ike object is 

analogm.l.S ti) purchasing salt in Knight. 
To the contrary, nW,ck!:1:u.rn argues that a field test perfonned 
on the cut straw eliminates Dep11ty Browne's probable cause. We are not nonvin.ced. Here, the facts.are distinguishable from 
Indeed, Deputy Browne perfom1t~c! a field test to detenuine if Knight. Attin1es, it is referredtoas a "mirror~likenbjeeC and 
there was methamphe~.mine on the cut straw: The field test .other times as a ''n~:irror.". ff we assume the· item is a niirror, 
did not indicate the presence of metharnphetaminc: but did we acknowledge that there are many n(mc:ri1n:imil reasons ti:i 
indicate fhe presence ofa.uwhetamlne. carry a min-oi~ But here, rhe mirror was found. dose to a 

clitstraw', Both items ha(! ,vhitc residue on. them. 1Nhiie. in 
The field test being n<:lgntiv.e for mefuamphetamine does not Knight it was unreasonable to suspe:Ct from the p:urchas<) of 
eliminate Deputy Browne's probable cause, and we question salti water, and cold mcdicin;'l that <l person is manufacturing 
wllethe,r it even weakens it. We are concerned with probable metl1am:phetm1irie, it is not unreasonable to s~L~pect that a 
cause here, not a deteTIJ:1ination of guilt. 1n dt:termining cut straw and tni.rror with white tcsidue on them are. dn.1g 
whether probable cause exists we look at both incu!paiory and par-aphernalia. The ptoximity of the o1:uects c.onnected :with 

exculpatory facts. See p;:;Stat:e 1, Edga:r, 296 K~n. 513, 525, the pr~ence ofthe white residue, v,che11 cm1sJ:dered together 

294 P3d 251 (2013} The fad that the q1t str;i.w did n-0t test with all tl1e Cliher focts we hav~, mentioned is a fat cry from 

pqs}tive for rnethamphetamfoe but positive for arnp:hetamine being similar to. someone buying salt at a grocery .store. 

d(1es suggest that the qi!: straw had been used to lnh:a!e 
amphetairdne: Probable cause is b.ised upon !he Telatiye ln light of all the facts known to Deputy Browne prior to 

weight of proh:=i.bilitie~. 8ven with tl1le negative field test, ari:esiing l3J#◊!$ilcl'ri, a rcasl}:nabk officer could bd.iev~ that 

Deputy Brnwne was reas<inabfo in his beliefth.itthc cut straw Bl;1~kbi.ttn had .possessed drug paraphernalia. Therefore, we 

had been. used to ingestdrugs. The suspicion was re;3sonable: hold there was probable ca.use for the arrest. 

the straw and mi.rtor-1:i:ke object,both \vith a white substance 
on !:hen.\, were drug paraphemalia. 

*5 nl~t~Jnrru also argues that there were innocuous r,¾lwns 
All Citations 

for having a crit straw anda minor.:likeobject. Her argument 
c.onc~miing the straw is not persu,:tsive because it was a cut 394 P.3d 904(Tabl.e), 20 I 7 WL 22121 l 5 
stn1w with white l'(?Sidiw on it. From the. perspecti,/e of 11 




