Case 124607 CLERK OF THE APPELLATE COURTS Filed 2022 Oct 17 PM 4:54

No. 21-124607-A

IN THE COURT OF APPEALS
OF THE
STATE OF KANBAS

STATE OF KANSAS
Plaintiff-Appellee

Y.

MILES MARTIN
Defepdant-Appellunt

Brief of Appellee

Appeal from the District Court of Geary County
The Honorable Ryan Rosauer
District Court Case No. 19-CR-667

Tony Cruz #18366

Assistant County Attoroey
Geary County, Kansas

801 N. Washington 5t., Suite A
Junction City, Kansas 66441
{785) 762-4343

(785) 762-6778 (Fax)
Tony.cruz@gearveounty.org
Attorney for Plaintiff-Appeliee



Table of Contents
NAEIEE OF BBE CASCorrrrrinvrenoenscoeonseessconscscomsosssinsssssarsiassessassasmammneessensinsennoecees |
Statement of the Issne...
Statement 6T The FatlS.. oo arsases coscssinrnsmssensesissesrsssnsmsssss s md
Arguments and ABHOTIHES ...t nrssresasssesen e esensrsssvinmss i 3= L8
ISSUE I: THE DISTRICT COURT DID NOT COMMIT REVERSIBLE
ERROR IN DENYING THE DEFENDANT’S MOTION TO
SUPPRESS

Standard of Review

State v. Hanke, 307 Kan. 823, 415 P.3d 966 (2018 ).ccniimiviornimrnmimenesconsonndd

Arguments

State v, Bieker, 35 Kan App.2d 427, 132 P.3d 478 {2006).ccrvvconviccivnernrnannn 10
Rawlings v K?nm{f(} 448 1.8, 98, 100 8.0, 2556, 65 L.EA.2d 633 {(1980)...10-13
K.S.A. 2019 Supp. 21-5T09BU2 ) v eoriicmncssmmsssisisionisossrssonnans rvrenanesamseree L2
State v. Blackburn, 394 P.3d 904 ( ’3817){Unpubi1%‘md apmmm .......... e 12
Dungway v. New York, 442 U.S. 200, 99 8.Ct. 2248, 60 L .Bd 2d 824 {1979)..13
State v. Ochoa-Lara, 312 Kan. 446, 476 P.3d 791 (}:{}EO) ks 14
State v. Dukes, 290 Kan, 485, 231 P.3d 558 (2010).... 14
State v. Phongmeny, 321 P.3d 36 (20141 Tnpubhshed Opmmn) .......... SRR &
U8, v. Robinson, 414 U.8. 218, 94 8.0t 467, 38 LEA2d 427 (1973} 15

ISSUE L. POSSESSION OF METHAMPHETAMINE IS NOT A LESSER
EN’C LUDEB GF FEN&E GF PGSSESS§GN @F

Staudard of Review

State v. Appleby, 289 Kan. 1017, 1026, 221 P.3d 525 (2009).cccvcccrcocrcvrnenr: 15
Siate v. Gonzalez, 311 Kan. 281, 295, 460 P 3d 348 (2020).c..cerenrcvvsicininnss 1516

Arg nments

State v. Ochoa-Lara, 312 Kan. 446, 476 P3d 791 (2020).cvcveoicsniionsinsonne. 14217




State v. Hensley, 298 Kan. 422, 313 P.3d 814 (2013} voiccnoncceemcanecsinn 1 5-16
K.8.A.21-5706(a) and { c)(i) RO UROURURUEROTORORUIN ) =5 &
K.S.A. 79-5204 .. 16~17
K.5.A 79- 52{}8."...,,, ..... reevaraes SO UVURUTU OO 1 ;% I
KSA 21 6803 e e S SRS AT e p28 AR A e R 8 AP SRR |

State v suzmom 281 Kan, 453, 467, 133 P.3d 48 1201115 OO
{:@ﬂeii§SiOnAnj‘-"w,*-,,»‘(-n--_,_-»-,,v-—-ug-_. ........ L R e S E T e dareraw v,~-_.....v._u.“-;.._u._.».uI8

CortifIeate OF SBIVECE. ooioroemresseiss s rsensenssnsesssnrssoss ins caisinssorasssssnsssomnsnnnsnnes L




No. 21-124607-A

IN THE COURT OF APPEALS
OF THE
STATE OF KANSAS

STATE OF KANSAS
Plaintiff-Appellee

¥a

MILES MARTIN
Defendant-Appeliant

Brief of Appellee

Appeal from the District Court of Geary County
The Honorable Ryan Rosaver
District Court Case No, 19-CR-667

NATURE OF THE CASE
The defendant was found guilty at a jury trial of Possession of
Methamphetamine, a drug severity level 5, nonperson felony. and No Drug Tax
Stamp, a severity level 10, nonperson felony, The defendant was sentenced to a
prison term of 20 months in the custody of the Department of Corrections. Prior to
the jury trial, the defendant filed a motion to suppress. which was denied by the
trial court. The defendant now appeals the denial of his motion to suppress and

convictions,



STATEMENT OF THE ISSUES

ISSUE: THE DISTRICT COURT DID NOT COMMIT REVERSIBLE
ERROR IN DENYING THE DEFENDANT’S MOTION TO
SUPPRESS.

ISSUE H:  POSSESSION OF METHAMPHETAMINE IS NOT A LESSER
INCLUDED OFFENSE OF POSSESSION OF
METHAMPHETAMINE WITH NO DRUG TAX STAMP.

STATEMENT OF FACTS

The defendant was arrested on September 15, 2019, and subsequently
charged with Possession of Methamphetamine With The Intent To Distribute
Within 1000 Feet of a School Zong, a drug severity level 1, nonperson felony, and
No Drug Tax Stamp, a severity level 10, nonperson feleny (R. 1, pp. 23-25). Prior
to jury trial the defendant filed a motion to suppress, alleging the contents of a pill
bottle did not fall under the plain view exception (R. L, pp. 88-93). The State filed
its response to the motion 1o suppress, alleging the deputy’s conduct fell under the
voluntary consent and inevitable discovery, as a séarch incident to arrest (R. I, pp.
128-136).

The following facts were elicited at the defendant’s motion to suppress
hearing, held on January 22, 2021 (See Generally R XIE). Det. Cayla Da Giau of
the Geary County Sheriffs Department testified that she had been employed with
the sheriff’s department for two and a half years (R. XIL p. 5). Prior fo being

employed with the Geary County Sheriff’s Department, Det. Da Giau had spent 8




years in the U8, Army military police (R. XII, pp. 5-6). Det. Da Giau testified that
on September 13, 2018, at approximately 1 am, she was driving northbound on.
Eisenhower, when she observed the defendant’s vehicle pass her in the opposite
direction with a tag lamp that was not illuminating the livense plate (R. XIL pp. 6-
7, 12). Det. Da Giau turned her patrol vehicle around and eaught up with the
'vehicle (R. XIL, pp. 6-7). Det. Da Giau turned off her headlights to verify the tag
lamip was not itluminating the license plate, and onee she confirmed it was not
operating properly, she activated her emergency lights to conduet a traffic stop (R
X1 pp. 6-7). Prior to activating her emergency lights, Det. Da Giau observed the
vehicle tum on its right tum signal (R, XIL, p. 7). The vehicle turned into one of
the parking lots to the high school (R. XIL p. 7). The incident occurrted in Geary
‘County, Kansas (R. XL, p. 12).

Onge the vehicle stopped, Det. Da Giau approached the vehicle, advised the
driver the basis for the stop and asked for his driver’s license and vehicle insurance
{R. XIL p. 7). The detective identified the driver as Mr. Martin, the defendant (R,
XIL, p. 7). While the defendant looked for his insurance, Det. Da Giau looked in
the back seat and observed an open contamner of Crown Royal aleohol that was
within reaching distance of the defendant (R. XIL pp. 7-8). Based on her
observations, Det. Da Giau called for a backup officer (R. XIL p. 8). Det. Da Giau

then asked the defendant to step out of the vehicle in order to conduct a probable




cause search (R. X1L, p. 8). A pat down search of the defendant uncovered two
koives and due to an injury to the defendant’s leg, the deputies let the defendant sit
on a eurb near Det. Da Giaw’s patrol wehicle (R.XIL, p. 9).

During the search of the vehicle, Det. Da Giau located a yellow straw with a
white powdery residue, that the detective knew was drug paraphernalia used to
snort narcotics ((R. XIL, p. 9. This was located in the center console of the
defendant’s vehicle (R. XIi, p. 9). The detective also located a butane lighter and
5 open containers of alcohol (R. X1, p. 9). Bagsed on her search, the detective was
going 1o place the defendant under arrest (R, XII, p. 9).

After locating the items, Det. Da Giau overheard the defendant advise Dep
Garcia (backup deputy) that he was hot (R. XIL, p. 10). Det. Da Giau offered to
allow the defendant to put his dog in the detective’s vehicle due o the heat, as it
had air conditioning (R. XIL, p. 10}). Det. Da Giau also offered to allow the
defendant to sit in the back seat of her patrol vehicle (R, XII, p. 10). Prior to
getting into her patrel vehicle, Det. Da Giau advised the defendant they would do a
real quick check to make sure he didn’t have anything on him, before placing him
in her patrol vehicle (R. XI1, p. 10). Before the deputies could physically check
him, the defendant started emptying his pockets and handing various items to Det,
Da Giau (R, XL, p. 10). The defendant handed Det. Da Giau a cell phone, and

cash (R. X1, p. 10). Det. Da Giau then asked the defendant if he had anything else




oft his person and without verbally responding, the defendant handed Diet. Da Giau
a pili bottle he retrieved from his front pocket (R. X1, p. 10).

While waiting for the defendant to get comfortable, Det. Da Giau looked at
the pill bottle (R. XIL p. 11). The pill bottle had a picture of the pills there were
supposed to be in the pill bottle (R, XIL, p. 11). While holding the pill bottle, the,
pill bottle shifted in her hand and Det. Da Giau (R. XTI, p. 11). Det. Da Giav
noted that the contents of the pill bottle did not feel like loose pills, the contents
were “more scratchy™(R. XL, p. 11). This piqued her interest, so the detective
opened the pill bottle (R. XII, p. 11). The detective reiterated that when she
opened the pill bottle, the detendant was already going to be placed under arrest
(R.XIL, p. L)

During cross examination, it was clear the defense was attacking the search
of the pill bottle solely under the plain view argument, as defense counsel
repeatedly asked the detective if she could identify the white powdery substance
located on the siraw fotind in the center console ( R.XIL, pp. 19-21). Det Da Giau
reiterated that after locating the contraband in the defendant®s vehicle, she offered
to let the defendant sit in her patrol vehicle (R. XU, pp. 24-25). After askiog the
defendant if he had anything in his pockets, the defendant handed the detective a
cell phone and cash (R. XII, p. 25). The detective then asked if he had anything

else in his pockets and the defendant handed the detective a pill bottle (R, XIL p.




25). The defense asked if the detective could see the contents of the pill bottle and
the detective testified she could not (R. X1, p. 26). The defense asked the
detective, * So when you took the pill bottle from Mr. Martin, other than what he
fold you about it being for heartburn and what it said on the label, you had no way
of knowing what was inside that botile. Correet?” (R. XIL, p. 27). The detective
answered, “Yes, sit.” (R. XIL, p. 27). The defense followed up with the following
guestion, “And, in fact. at the time that he handed the pill bottle over, you did not
know what was inside the pill bottle. Correct”™ (R. XTI, p. 27). The detective
answered, “That’s correct, sit.” (R. XIL, p. 27). The detective reiterated that prior
to opening the pill bottle, the defendant was going to be placed under arrest for
transporting an open container, possession of drog paraphermalia, and no tag larp
(R. XI1, p. 30).

On re-direct, the detective testified that based on her training and
experience, the substance she observed in the straw was a controlled substance (R.
XIL p. 31). The detective went into further detail about the glass located in the
center console, which had unmelted ice in it (R. XII, pp. 31-32). The detective
testified there was no condensation or dampness around the surrounding area of
the glass (R. XL, pp. 31-32). The detective further testified that it is common for
people to keep controlled substances in pill bottles (R. XIL, p. 32).

During its argument on the motion 1o suppress, the State argued that the




white powdery residue in the straw constituted drug parapheralia (R, XIL pp. 39-
40). The State further pointed out that one of the open containers, a glass with ice
in it, with suspected alcohol was Tocated in the center console (R, XII, p-39). As
to the pill bottle, the State made two arguments (R. X1II, p. 40-41). The State
argxied that when the detective asked the defendant if he had anything, he handed
her his wallet, cash and cell phone (R. X1, p. 40). When asked whether he had
anything else, he voluntarily relinquished the pill bottle (R, XII, p. 40). The State
noted that Det. Da Giau never ordered him to give him the pill botile, he simply
handed it over (R. X1, p. 40). The defendant never gave a verbal response to any
of the questions pertaining to what he may have had on his person (R. XIL, p. 40},
The State further argued that it did not matter whether the detective had ordered
the defendant to hand her the pill bottle, or it he voluntarily relinquished it, as the
detective had sufficieat probable cause to arrest him at that point, “he was going to
be searched. All of those items would have been found anyway.” (R. XIL, p. 40).
The State further argued that based on what the detective had found in the
defendant’s Tahoe, being the straw with residue, the detective believed the pill
bottle contained contraband in it (R, XI1, p. 41).

In his argument, the defense argued that it was speculative that the items
would have been found (R, XJ1, p. 42). Yet the defense never questioned the

detective as to what she did with the ftems after they were located (R. See




Gienerally R. XII). The defense argued that Det. Da Giau, by asking him if he had
anything else in his pockets, constituted an order (R, XII, pp. 42-43). The defense
then argued that the contents of the pill botile were not in plain view (R. XIL pp.
43-44}. The court took the matter under advisement (R, X1, pp. 45-47).

In a written memorandum denying the defendant’s motion to suppress. the
trial court noted that ¥Det. Da Giau again asked if the Defendant had anything else.
The defendant then handed Detective DaGiau a white opague pill bottle” (R. L p.
147y, “While holding the bottle, Detective DaGiau testified that she did not feel
like the contents of the bottle felt as it shouldd for that type of pill. Detective
DaGiau looked in the bottle and found a substance that would be identified as
methamphetamine” (R. L, pp. 147-148). The court ultimately found:

*Prior to the Defendant ha;nding the pill bottle to Detective DaGiau,

taw enforcement had already seen and collected multiple open

containers of alcohol in the Defendant’s vehicle. Transportation of

an open container is a misdemeanor and arrestable offense in

Kansas Further, law enforcement had also already discovered the

butane lighter and yellow straw with white powdery residue in the

Defendant’s vehicle. Detective DaGiau testified regarding her

training and experience in controlled substances and investigations.

Further, Detective DaGiau testified that before she opened and

looked inside the pill bottle, she already knew that she was going to

place the Defendant under arrest, Therefore, the Court denies the

Detendant’s Motion to Suppress Evidence” (R. L, p. 148).

At jury trial, the defendant was uliimately convicted of Possession of
Methamphetamine, a drug severity level §, nonpegson felony, and No Drug Tax

Stamp, & severity level 10, nonperson felony (R. L, pp. 209-213). The defendant

-8-




filed a Notice of Appeal (R. 1, pp. 248-249).

ARGUMENTS AND AUTHORITY

ISSUE I: THE DISTRICT COURT DID NOT COMMIT REVERSIBLE
ERROR IN DENYING THE DEFENDANT’S MOTION TO
SUPPRESS.

Standard of Beview

The standard of review for a district court's decision on a molion to

suppress has two parts; the appellate court reviews the district court's factual
findings to determine whether they arg supported by substantial competent
evidence, but the district court’s ultimate legal conclusion is reviewed using a de
novo standard. Stare v. Hanke, 307 Kan. 823, 415 P.3d 966 (2018).

Arguments

There is substantial competent evidence to uphold the trial court’s denial of
the defendant’s motion to suppress. The defendant argues the district court erred
in denying the defendant’s motion to suppress. At the motion to suppress, the
State argued the pill bottle the defendant handed Det. Da Gian was admissible
under two legal theories: (1) inevitable discoveryunder the search incident to
arrest rule; and (2) consent, as the defendant voluntarily handed Det. Da Gian the
pill bottle in question.

A.  The Defendant Voluntarily Consented When He Handed The
Pill Bottle To Det. Da Gain

The trial court noted that when asked whether he had anything else, the

G



defendant, who was not in handeuffs, handed Det. Da Giau the opaque pill bottle
(R. L p. 147). The trial court did not find that Det. Da Giau ordered the defendant
to hand her anything. The defendant voluntarily turned over the pill bottle to Det.
Da Giau. In Stare v. Bieker, 35 KanApp.2d 427, 132 P.3d 478 (2006), officers
had received a tip of a suspicious person buying a 96 count box of ephedrine cold
tablets. Investigators were able to locate the suspicious subject and followed him
to several stores in which he purchased ephedrine. At the last store, investigators
Once utside, the investigators, now numbering four, asked the defendant for
permission to couduct @ pat down search. The defendant agreed and began taking
items out of his pockets and showing them to the investigators. One of the
investigators noticed a box of cigarettes in one of the defendant’s pockets that the
defendant had not shown the officers. One of the officers inquired about the box
of cigarettes, and the defendant handed the box to the investigator. The
investigator looked into the box and notice a substance the officer believed to be
methamphetamine. The defendant was arrested. On appeal the defendant
challenged the search of the cigarette box. On appeal, this Court held the
defendant willingly complied with the officer’s request in handing over his box of
cigarettes, despite the fact that at the time, the defendant was lawfully detained. 35

Kan.App.2d 437-438. See also Rawlings v. Kentucky, 448 U.S. 98, 100 8.Ct.
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2556, 65 L.Ed.2d 633 (1980),

In the case at hand, Det. DaGiau did not ask the defendant to remove any
objects from his pockets, or his person. Det. Da Giau merely asked the defendant if
he had anything else on his person and without any prompting, started handing
Dert. Da Giau various objects. When asked again if that was everything, the
defendant, rather than providing a verbal response, handed the defective a pill
hottle. There is nothing in the record to suggest the defendant was ordered to
hand over the objects on his person, ot in his pockets, to include the pill bottle See
Generally R. XIT).

In the alternative, the State argued the pill bottle would have been searched
under the inevitable discovery rule as the detective intended on arresting the
defendant once she had located the items in the defendant’s vehicle (See Genseally
R.1, pp. 128-136, R. XI1). The State is not stipulating that the initial search was
unlawful, just offering an altemative theory of admissibility, The defendant’s
mnmediate formal arrest was temporarily delaved when the defendant began
complaining about the heat (R. XII, pp. 10, 24-23), However, the defendant was
atrested upon the deputies” conclusion of their investigation (R. 11, pp. 2-6)

B.  Search Incident To Arrest

Dret. Da Gisu testified that after locating the open containers of alcohol , the

butane highter and the straw with the white powdery residue, she intended on

-1i~




arresting the defendant (R. X1, p. 9). However, immediately after locating the
contraband, Det. Da Giau overheard the defendant complaining about the heat (R.
X, p. 10). To insure the defendant’s safety, Diet. Da Giau offered for the
defendant and his dog to sit in her air conditioned patrol car (R, XIL, p. 10). The
defendant was not free to go, and under arrest at that point.

i Probable Cause To Arvest

The cut straw with a white powdery residue is sufficient probable cause for
an arrest. Det. Da Giau testified she was aware that straws are commonly used as
drug paraphernalia to snort narcotics (R. XIL9). The crime of possession of drug
paraphernalia is set out in K.8.A. 2019 Supp. 21-5709(b)(2), which provides: “It
shall be unlawful for any person to use or possess with intent to use any drug
paraphemalia to: ... (2) store, contain, coneeal, inject. ingest, inhale or otherwise
introduce a controlled substance into the human body.”

Transporting an open container of alcohol is 2 misdemeanor, punishable by
a fine of not more than $200, or by imprisonment for not mere than six months, ot
bath, K.8.A. 8-1599. Thus Det. Da Giau had probable cause to arrest the
defendant. See also State v. Blackburn, 394 P.3d 904 (2017 unpublished opinion-

copy attached).

ii. Search Incident To Arvest

The defense argues that the defendant was not under arrest as the officers

=12~




had not started the arrest process. However, to be under arrest, an officer does not
need to formally start an arrest process, nor has the defense cited any cases to
suggest that is the law. In Dunaway v. New York, 442 U.8. 200, 99 S.Ct. 2248, 60
L.Ed.2d 824 (1979), without probable cause, 3 detectives took the defendant info
custody, transported him to a police station for interrogation. The defendant was
advised he was not in handcuffs, was told he was not under agrest, and was not
“booked.” The U,8. Supreme Court rejected the State’s argument that the
defendant was not under arrest.

In Rawlings v. Kentucky, 448 ULS. 98, 100 8.Ct. 2556, 65 L.¥d.2d 633
(1980), the U.S. Supreme Court upheld the warrantless search of the defendant,
wherein the defendant was searched prior to be placed under formal aest. The
Court held that since officers had probable cause to arrest the defendant, the search
of his petson was lawful. It was not important whether the search preceded the
arrest, ar vice versa, 448 US.at 111

‘The defense asserts that any delay in the defendant’s immediate arrest was
unjustifiable, thus search incident to arrest is inapplicable. However, Det. Da Giau
testified that after locating the items of contraband located in the defendant’s
wvehicle, she intended on immediately arresting the defendant, but then the
defendant began to complain about the heat. The detective noted it was hot,

despite being at 1 am. At this point, the defense would fault the deputy for

13-




attempting to alieviate any potential medical issues the defendant might have been
suffering from, and would have preferred the deputy neglect her community care
taking responsibilities and sivaply have preferred the defendant be formally
arrested, There is no indication the artest of the defendant was hours after the
search of the vehicle. The issue as to any time delay between finding of the
methamphetamine within the pill botile, and the defendant’s arrest, was never
raised at the suppression hearing by the defense, thus it is not preserved for
appellate review (See Generally R. X1}, See Stave v. Ochog-Lara, 312 Kan. 446,
476 P.3d 791 (2020); State v. Dukes, 290 Kan. 483, 231 P.3d 558 (2010).

The defense had been provided a copy of Det. Da Gian’s probable cause
affidavit, which ¢learly shows there was no delay in artesting the defendant (R, 1,
pp. 2-6). The defense was aware of the detective’s affidavit, as they inguired
about it at the suppression motion (R, X1I, pp. 12-14). An argument not raised ina
motion to suppress cannot be raised for the first time on appeal. State v. Johnson,
293 Kan. 938, 964, 270 P.3d 1135 (2012). The defense may argue the facts are
undisputed, however, since the defense never raised the argument as to any
potential time delay between the search and arrest, or vice versa, the trial cout was
never provided the opportunity to address that issue. Stare v. Phongmay, 321 P.3d
36 (2014)(Unpublished opinion-copy attached).

iil.  Scope Of The Search Incident To Arrest of Person

<14~




The defendant argues, without citing a case on point, that Det. Da Giau
exceeded the scope for search incident of the defendant’s person. The cases cited
by the defendant on appeal all refer to either the search of vehicles, and/or cell
phones, not of suspects/defendants. The U.S. Supréeme Cowrt however, has
addressed this very issue and rejected the defendant’s argument'in U.S. v.
Robinson, 414 1.8, 218, 94 85.Ct. 467, 38 L.Ed.2d 427 (1973). The defendant has
also cited cases involving the search of cell phones, which neither our appellate
courts, nor the 118, Supreme Court has extended to the search of arrestees. There
was substantial competent evidence to support the trial court’s factual findings in
its denial of the defendant’s motion to suppress,

. P(}SSESSH}N OF METHAMFHET&M&NE XSN 07 A LESSBER

INCLUDED OFFENSE OF POSSESSION OF |

METHAMPHETAMINE WITH NO DRUG TAX STAMP

STANDARD OF REVIEW

Our review of double jeopardy and multiplicity challenges under these
provisions is unlimited. State v. dppleby, 289 Kan. 1017, 1026, 221 P.3d 525
{2009). An appeliate court applies unlimited review to nuultiplicity challenges.
State v. Gonzalez, 311 Kan. 281, 293, 460 P.3d 348 (2020). An interpretation of
statutes necessary to the multiplicity analysis is subject to de novo review, 311

Kan. at 295,

<}15-




ARGUMENT

This tssue was not raised at the district court level, thus it has ot been
preseyved for appeal. State v. Ochoa-Lora, 312 Kan. 446, 476 P.3d 7991 (2020).
(Failing to preserve mulitplicity issue precluded appellate review). The defense
argues that possession of methamphetamine and possession of methamphetaniine
without a drag tax stamp is multiplicitous, as possession of methamphetamine is a
lesser included offense of possession of methamphetamine with no drug tax stamp.
The defense has cited State v. Hensley, 208 Kan. 422, 313 P.3d 814 (2013},
However, in Hensley, the Court held that possession of marijuana was a lesser
included offense ol possession of marijuana with no drug tax stamp, as marijuana
was a misdemeanor and the no drug tax stamp was a felony offense. 298 Kan. at
438,

Unlike Hensley, possession of methamphetantine is a drug severity level §,
nonperson felony, while No Drug Tax Stamp is a severity level 10, nonperson
felony. See K.S.A. 21-5706(a) and (c)(1); K.8.A. 79-5204 and K.8.A. 79-5208.
The sentencing range for a drug severity level 5, nonperson felony is 10-42 moths
in the Department of Corrections. See K.S.A. 21-6805. The sentencing range for
a no drug tax stamp violation is 5-13 months. See K.8.4. 21-6804. As such,
possession of methamphetamine is a higher severity level felony, thus it cannot be

a lesser included offense of possession of methamphetamine with no drug tax

“16-




stamp.

“The Double Jeopardy Clause prevents a defendant from being punished
more than once for the same erime.” 311 Kan. at 296. Multiplicity occurs when a
single offense is charged as several offenses in a charging document. Multiplicity
mvolves a two-part test. determining first whether the convictions arise from the
sarne conduct, and second whether by statutory definition there is only one offense,
311 Kan. at 296. Under the first prong, the court deterinines whether the conduct is
discrete, meaning the convictions do not arise from the same conduct. But if the
two convictions arise fromn the same act or transaction then the conduct is unitary.
and the court must consider the second prong. 311 Kan. at 296. Under the second
prong, if the convictions are for violating different statutes, the court applies “the
same-glements” test: determining © ¢ *whether cach offense contains an glement
not contained in the other: if not, they are the ‘same often{s]e’ and double jeopardy
bars additional punishment and successive prosecution.” ” ™ 311 Kan. at 296; State
v. Schoonover, 281 Kan. 453,467, 133 P.3d 48 (2006).

Although the State in Hensley acquiesced that both possession of marijuana
and poseession of marijuana with no drug tax stamp have the same elements, the
State in this case disagrees. A person can possess methamphetaming, without
violating K.S.A. 79-5204 and K.S.A. 79-5208, by simply possessing less than 1

gram, but still violate K.8.A. 21-5706(a). The defense further argues that

“17-




possession of methamphetamine is a lesser included offense of possession of
methamphetamine with no drug tax stamp. However, possession of
methamphetamine does not fall under the provisions of K.8.A. 21-3109(b), as
noted above, as possession of methamphetamine is not a lesser erime than
possession of methamphetaniine with no drug tax stamp. This court should uphold

the defendant’s conviction for possession of methamphetamine dnd possession of

methamphetaming with no drug tax stamp.

CONCLUSION

There was substantial competent evidence to support the trial court’s denial
of the defendant’s motion to suppress.  Possession of metharmphetamine isnota

lesser included offense of possession of methamphetamine with no drug tax stamp

Regpectiplly submitted,
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State of KANSAS, Appelies,
"»‘

Arisack: PH ANY, Appeilant,

No. 108,038,
!
March 21, 2014,

Appeal from Sedgwick Distrier Court; James R. Flestwood,
judge.

Attorneys and Law Firms

Bean M.A. Hatfield and Tarl BA. Maughan, of Madghan
Legal Group LC, of Wichita, snd Catherine A, Zigtema, of
Law Office of Kate Zigtema, LC, of Lenexa, for appeliant.

Mattd. Moleney and Tulie A, Xoon, assisaitt district attoriey,
Mare Benwety, district attarney, snd Derel Schimidt attoraey
general, forappsiles,

Before GREEN, PJ., SCHROEDER. 1. and JAMES L.
BURGESS, Distriet Judge Retired, assigned.

MEMORANDUM QPINION
PER CURIAM,

*Y  On appesl. Ariseck Phongmany challenges his
conviction Tor possession of marijuana with inteat i
ths motion to suppress was improperly denied. Second, he
was prevented from presenting hig theory af defonse. Fiﬁal’i;g
the jury ingirudtion on-aiding and abetting lacked a factual
‘basis. For the treasons set olt i this opinion, we find the
district court did noterr and affiom Phengmany’s conviction.

FACTS

With 2 search warrantin hand, the Wichita Polics Department
went to-a house on Seuth Volustia Street to execute it As
they: arrived, police-found two males standing on the from
porch and another nals standing beside the passengerdoor.of
g black Honda Accord whick had just pulled up and parked it
front of the house,. The polive announced Heir presence and
ordersd. the three mmales to the ground. The men oi the porch

complied; the malebeside the car ran. Police pursued hut were

unableto cateh him.

After searching the house, a K-9 unit was deployed on two
vehicles, inehiding the Honda parked in the street. With her
handler, the drug dog fndicated the presence of narcotios i
the Hongda. The polite searched the unlocked gar finding
25 grams of miarijuana underneath the passenger seat of
the car. @ digital scale, a Kansas driver’s license belonging
to Axisack Phougmany, and the car registration vellecting
Vanshy Phonggany as the owner, An ¢fficer identified
Anisacl Pho $6¥ 88 the young man who tin 6ff.

Phonomaiy was charged with possession of marijuana with
intenito disteibute. Phonpmany Gled 2 motion to suppress
cvidente obtained from the search of the cur, clalining the
pelice lacked suspicion 10 search-without'a warsant, Because
feither PR : fior i car was within the scope of the

‘search warrant, Phongimany claimed the search of his car

vinlated his eonsiitutional right to privacy. The State adnmitted
the Honda Accordwag not Hted ou-the search warrant aud
was searched without 3 wartant.

At the motion 1o suppress hearing, the district court rufed the
search-warant did notgpply o the Honda and there was no
car stop made becanse the vehicle was stopped before law
enforcemsent hecame nvolved, However, the district court:
detsrinined Bhangiiiny had no Fourth Aneidinent nghts
to the: air surrotinding his vehicle, Because the K-9 dug
unit indicating on the Honda was certified and trained, the
K-¥% indication established probable cause to. search he
Honds. The district court went on o say “oncg probable
cause axists the police have the awhordy 0 searclt thg
vehicle as thoroughly a3 if s magistesie had authorized it
through a warrant.” Ageordingly, the district court denied
' TS motion o suppress.

Phonsmany objected during the jury tial to the-adwpission
of the evidence obiained fiom the search of his Honda.
a0y also claimed another Astan male was driving
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iarijuana by his duiver's license found in the car, the officer
identifying Phongmsny as the Asian male he chased minning
gway fiom the Henda, and o fingerprint expert lestifying

Phoupauiny’s right thumbprintwas on the bagity coniaining
mariuang.

*2 Dwing the Stare’s case-in-chief, police testified about
thefr arrival at the house on Volustia, the process-of excenting
the. search warrant, and the discovery of erack covaine. i
the house. Daring the trial, Phougmany wanted to inguire
if the Honda was described dn the search watrant, and the
State objscted, arpuing the motion to suppress had resobved
the issue. The:district eourt sastained the -objection. Later;
the State elicited testithony firearms were found ‘thside the
house. Fhengmany objected, but the district cowrtoverruled
thi objection,

Dyring the jury instructigns confergnce, the district court
diseussed with both parties whether an stidction o
aiding and abetting would be necessary. The State peinted
out PHS gfm:smv, in ﬁiq 0p»eni'nﬂ atgument, stated another
person was drivi
nchusion: of thi_.a- ;moirucncms argmng there Wa,s .8V zdence
Hy support an. ading of abetting instroction. The defense
nply Wiis hot présent, sove afdingand
abemng _(.nstmegtmn-Was ngeessary. Phosgaiany alsortotsd
the instruction was taken frav the thirdedition of herpatiem
ingiructions, and-was tot ingluded 1w e fourth edition: The
State coyntered by arguing even if Photgiany was not at
the scene, be aided e person who fled from the palice
W distribie the tharijuana baggie bearing’ Phoigmoaiy’s
thumbprint.

Thedistrict sourt subssquently issued instactions to the jury,
ingluding the instruction on alding and abeting

“A person is criminally responsible for a vrime i the
pe‘mo‘n cither be‘fc}i';, i s:‘usring iis comnﬁssfon,, and with

~ the crime
mtsnnqnaﬂy aldf: ;,mo{hea o wmnm the crinte,

“[The porson 15 also responsible for any other crimge
commitied in carying Gut of gwempling to Catfy ot the
interded crime, if the person could reasonably foresee the
other oriive as & probable conseguence ol committing or
attempting to coramit the interded crime .J”

Phangmany was found guilty of possession of marijuana
avith intent to distribute. The distriet: court then, denied

A A A Y D i s s AN e

Phongmany's  postiral
appealed.

motions, Phopgmany tmely

ANALYSIS

o aup;jress was '-impmpeﬂy dended. Seeond, he was pravented:
from presenting his theory of defense. Finally, the jury
instougtion on Siding and abetbing lacked a fackual basis, Bach
of Pheligmany's arpaments wiﬁ be uddressed it

Dixl the District Cowrt Erv in Denying theMotion to
Suppress?

Phongniany the ssarch of his wehicle was
unmmti%utibm] and hiy m'c:ﬁ"on io suppres-s should bave beer

clalms:

to [1& duwn c_-r_t.ated :m 1li,ugai seizure r{.:qm;‘in_g sugpressioiiaf

all evidenoe under the exclosionary mfe. These jssugs will be
discussed following an explanation of the applicable standard
of review,

Standdrd of Review

When the tial court has denied & motion fo suppress; the

moving party must object to the introduction of that evidence

at the gme it wag offered ab teal fo preserve theissue for
appeal. b \\:\} SStatew. MeCashing 291 Kan, 697, 726, 245 P43d
TOR0:(201 1) see K84, 60404, Hers, Phon cplearly

ohigeted to the mtroduciion B evidence at mat thereby
greserving the dsswefor @gpaai,

#3. The standard of review of # district court’s décision
on a motion o suppress uses w bifurcated standard.
The appellate: coutt reviews the district court’s findings
to determine whether they are supported by substantial
sompetent evidence. In geviewing the factual findings, the
_a‘ppé}i,at_é court does net rewedgh the evidence orassess the
cradibility of witnesses. The ulimate legal conclusion is
reviswed using a:de nove Stan‘d‘ﬁrd Stite- v, Mariinez, 2946
Kan: 482, 485,293 P3d 718 {2013} {reasonable suspicion 19
stop-and seaxch defendunty

The State bears the burden of prodf on g suppression mction.
It panst prove to the tral court the lawfilness of the search

and seizare. ¥ State v Morloek, 289 Kan, 980, 985,218 P3d

BG1 {20093,
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Was the Sesich of the Nonde Unconstitutionif?
Phongmany claims both his federal and state constitutional
fghts were vielated by the weaich of the Honda because the
police laghed exipent circhmstances to-conduct a warsantiess
seavch. However, the State clanus this argument was newly
rassed at the appellate level and therefore not properly before
this court. First, we will discugs whether Phongmany's
arguients ate properly before this court: because they arenot,
we decline to.address the merits of ks argument.

Are Bhvngmany's argurmens properly before the ponel?

Phusgnisny claims his federal and state constitutional rights
were vivfated because there were no exigent circumstanoes,
coupled with probalble cavse o permita watrantiess searchof
the Honda, The State argnes Phangxsany failed to challenge
the district court's factual findings and conchusions of lave
Without sneh a challs enge, the State vladms PRengmsngy
argument i waived or abandoned and there is no basis to
reverse the distoer courts demal of the motien 1o ‘Suppress.

Beel NSt n Jokmsor, T9% Kan, 958, 964, 270 Pad 1135
(2012} {issues not taised before the trial conrteqonot be sagsed

onappsat).

pr_ysu\ai. at tm;l bt:tthﬁt he r\_,hed on Fcaurh .and
Faovrteenth Amendment acguiients; the Kausss Constitution;
and statutory provisiong rogarding search and seizire 1 Kis

motion. Photgmany also cites ¥ Stare Drtegu-Cudelan,
287 Kan. 137, 159, 194 PAd 1195 (2008), 10 demonstiate
the issuey he raises involve questions of faw based upen
undisputed facts, which should therefore b heard for the first
ameion appeal:

The State argues Phongmany by improperly wying 1o
introduce. an argument that was ot youde at the district
gourt fevsl, B

ARy did not raise the jssue of exisens
lreumstances: i his wotion 10 Suppress, at the hearlng on
that metion, or in agy of his s confinging objections. & wist
courtinust be provided 4 specific and timely chjection to the
intrnduction of evidence for the 15aie o be reviewabls on

appeal See K8 AL 60-404; Y State v Rickmond, 289 Kan,
419, 478-29, 212 P34 185 {2089).

The distriot court only issued findings of fact regarding the
sues actually reised by Plhotgmeny af sl K 5A, 22~
32162} requires o defendant’s motion to suppress to set forth
the reasons-for the suppression, and the disteict court “shall

AR e T R
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receive gvidence on any 8sue of fact necessary to determine
e motion.” The State argues Phongmany never raised an
wssue regarding the mobility of the Hounda at the sipprossion
hearing or atirial and the Tecord % therefore lacking facty o
consider exigent Circumsiances.

*4 The State is correct in. peinting out that Phongwany
failed to rafse the ssue of exizent clicumstances st the disirict
pourt level. In his motion to suppiess and at the hearing,
Phongmany argued the Jack of probable cause to make

an vestiatory stop wnder Ve ¢, Ohio, 392 TS 1,
88 5.Ct 1868, 20 L.Ed2d 889 (1968). On appeal, he has

changed hisargument to ong nvolving exigent sircumstances
regarding the mobility of the car rather thas probabie cause.
While both: issuss are part of the farger wbric of Fourth
Amendnient search and saizire law, Phangmany did not
specifically ohject wythe fesue of exigent oircumstangss, nor
did-heindicate there was a goggiion regarding the-mebility
of the:Honda, which wonld have alloswed the disgict court o

hear evidenes onthe fysie aid rule oniit. See UV Rickmond,
2EGKan. ot 428-29; see also Nate v Ml Na, 108,350, 2913
WL 397019028 #2-3 (Ran App. 2013 (unpublished opinion)
{Seate: raised automobile exceptict bilow, even though i
was ot spécifically stated, hecause the record was clear that
the. Siate. was velying on ihi's axmptiom Fe dmi'cafd 268
Kan, — (February 13,

We'tannot address the issus-as a purs questionof law eithsr,
hecause the facts drenot undisputed. As Phonginiany siates:

“Thers is a0 evidence of whether
there’ was aryone elsé who eould
wmove the vehicly, ‘whither thete were
keys available: or present sueh that
the velicle was sehject o removal,
no-evigence it was unlavhidly parked
and subsect to tow, and certaialy the
only individual assoelated wth thecar
was gone and unlikely 1o retyen while:
policeserepresert st the residenee”

Typically, this Tack of evidence would witgh in Photmmany's
favor, 88 1t is the State's burden to prove the legality of a
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wattantless sfop. See T Morlock 289 Kan. 21985, However,
because this issue was not raised below, Phonpgmsny cannot
claim the facts areundisputed and, 41 the same tithe, wrage the

evidence surrounding the mobility of the car was insuffieisn

e Sriega-Cadelan, 287 Kan. at 1539 (gxception for
newly asserted claim that invelves only & question of law
ssrisinﬂ eh p’mv’ed ar a;dﬂlitted facts and is determinative of the
' claim based on exigent cirélumstances
.pa revmwcd 85 ‘the district popet was not gheen ag
opportunity toaddress it.and the fssue does not Jnvalve
uestion of law based on undisputed, admitted, or proven
facts.

cange

Whs Phongutiny Seized Lpon the Palice’s Fatral Commund
Reguiring Suppréssion of 4l Evidence Under the:
FExclusionary Rude?

Phonpiiany argues when the police ordered himi to

the pround, they illegally seized him, thersby vequiring

supnression-of all evidence obtamned, The Staip sounters no
setzure ocourted as Phengmany flad and abandones! Hiscar,

chs Pﬁ&:ﬁnxmmﬁw seited?

the reenteassof E7X Szaze v Williams, 297 Kan. 370, Syl.

1 3-8, 300 P3d 1072 (2013), the Kansas Supreme Court
sfa&:d a person s seized if a reasonable person would net
feel freato end the saeounter: The court utilized 4 tolality of
the clroumistances test to- determine if sn individual is seized,
noting factors ® congider include “ “the presence of more
than voe officer, the display of a weapon, physical comact
by the elficer, use of a guitimanding tofie of voice, activation
of girens or flashers, a command to haltor :appméchﬁ and an

297 Kan. a

SState v. MoGinnis, 290 Kan. $47, 553, 233
P 332868 120101, Hers, the police clearly mtended fo eontiol
the scens; but that isnet what Feppened: Phougis@ny was
ordered to the ground us avmed, unifonmed police officers
exited their patral cars with hghts agtivated, it he failed to
heed the order and fled, thereby abandoning the lotation and
higvehicle,

atteropt 10 cotittol the ability to flee. ©

377 {uoting:

Phongmany was subject to a show of fores by law
enforcement. However, Phonginany fled the scens, miber

than subimitting to the show of forve. In.§
Hodari D., 499 US.

m‘m Hi@ W

621, 626-29, 111 St 1547, 113

A e A Y N

ary & seizure: Under

L.Ed.2d 690 (1991), the United States Supreme Court noted
street’ parsuits put the public at visk and that sanctoning
valawful ordets thiough the exclusionary mile woold not be
elfective; therefors; the Court chiose te ncotragscompliance
with police ordeys. The Court accordingly refused o “atretch
the Fouwrth Amendrent bevoid its words .and bevond the
theaning of arrest™ and held that e police pursuivin aﬁempf.iﬁg

w seizes person déss not amennit o “seizure’™ within. the

meanitg of the Fourth Amendment Y Hodpre 1, 499 U8
at 626-28. The Kansas Supreme Ceurt has echoed Hodari
D halding
of physical foree or 2 show of authority indicating to @
reasonghle petson that they are not free to leave “and the

g that & selzorgoemys when thergis an application

petsnd submits to e show of authorty.” tate v Morrs,

276 Kan. 11,19, 72 P3d 570 (2003) (citing 1
UL, at 620}

Hodari I, 499

orderf;(._l fo 1hn .g;mmd, he ﬂe:d-iht, scene. Becawse PRonghany
did not subrmitto e show of suthorty, theve was no seizure.

Morris, 278 Kan.at
: s arguinent the evidenss
found i the Honde_z snmﬂd have_b;;@n suppressed under the
exolusionany tule fHils. Bocause Phonsmany failed o vaise
exigent circumstances and was not seized, the district court
was correct in Bnding the evidence was admissible.

D the Districs Court Fnpermissibly Preveni Bhoisheiony

Jrom Presenitng His Theory of Defense?
Phomgmany’s second claim s the distriet court denied

him the right fo oross-sxaming the offfcer wgparding the
preparation and execution of the search warram on the
Valustiaresidence; thus, Phongmiany argies the district court
stopped him from presenting & part of his theory of defense:

Stapdardof Review
4. Deternibing whether & disirict courtls evidentiary
exclusion infuinged vpon x defendant's constitutional dghtto

presedt a theory of defense is reviewed denovo, V5 Sute
Bridges; 297 Kan. 989, 696, 306 P3d 244 {2013). However,
this right s alse subjset o stanstory rules and caselaw
interpretnig tules of evidence and procedure: “Every decision
to exclude evidenge proffered by a crimifial defendant does

. o . T N\ .
ot amcnntdo a constitutional vielation™ &Smte v Befls,
297 Kao. 741,759, 305 P3d 568 (2013).
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been hitigated at the suppréssion hearing and was nod iaterial
Generally speaking, all refevant svidence is admissible. 0 thetrial The evidence was itor matezial ta the ultimate fass

KSA. a407(f: K.5A 60401k defines velevant
evideriwe as “evidence havivg any tendency in reasot to prove
any material fact’” This definitlon encompasses two ¢lemends:
& materiality element and & probative: element. A fact i3
material if it “has a legithmate and effeotive bearing on the
decision of the case and js in dispite” State v, Stafford, 296
Kani, 25,43, 290 P3d 562 (2012). Review for matédality is

de nove., Stare v SNTireray, 295 Kan. 525, 857, 705 Pad
1020 (2013, Bvidence is probative “if it has any tendency
to prove-any material fact” Stgfford. 296 Kan. at 43, An
appeliate powtreviews the district courl's assessment of the

probative valos of evidence under an abuse of discretion

b3

standard.

3

Lflf:eray 208 Kan, 4 857,

Wm E*mgrce- Wmngriv rc’ludﬂi ¥

‘regardmg ﬂ;e.saar_ch warrant am;i what iy found, the State
was procecding on more than one “alternate theoty of

praseeution” to suppott the: claim he possessed marfiuana

ansnknown driver and that Phongmany was at the house to
teadi magjuana for crack cocaine. Based on thssd aliernate
sheories, Phongadoy

with intent to disiribute: that Phawginany aided and abetied

claims the issues and titcumstances
surrounding the search warrant weré relevant, mistedal, spd
probative 10 help distance him from the “gun-toting erack
diealers which were the target of the svamrant.™

RS
&

? te v. Green, 237 Kam. 146,
149, 697 P"u 1305 (1985) i suipport his contention that
‘ne;elv bemw pregent i the vicinity of eriminal activity is
insufficient to supportatheory of aiding 8nd abeiting, Several
officers festified the magjuany was held for sale given the
amount, its packaging, and the possibility of trading for crack.
PHiungmiany counters bie should have been pennitied 1o show
he was not patt of the search warrard ot the Information
considered to dssue 1t to challenge he was there b tade
marijuana for crack,

The Stite-responds the reason behind the search warsgiit wis
niot material, Phonghiany’s motion, 1o suppress: had been
denied and Phongmany could sot xelitigate a inatter of law
betors the jury.

TheState is correet the excluded vvidence was not material
gvidence, This legal qitestion of searching his car had already

greestion the jury'vess tasked toanswet: whether Phgngriany

Was puilty of Dossessng manjuang with intent o digiribuie.
Accordingly, the district court didinot-ery In excliding this
evidence.

#7 Even if the evidencs were material, Phongmany's claim
Tails becavse he was allowed to present his theery of defonse.
Phongmany's theary of defense was nystalen identity
hepguse: it was “the o;ﬁy viable defense no the possession
of the: ndividually puckaped vrimana.” Thus, the issue
for the jury was whether the officers accurately identified
the flecing male. The district’ court allowsd Thongmany

to cross-cxamine the officers ragarding their ability and

accuracy in identifying Phongmany as the mac whe fled
from police. This testimony was sufficient 1o allow the jury

1odecide whisthir Phongsinny’s defenseof mistalen identivy

was valid. “When adisiict court judee sllows a oriminal
defendant to pregent evidenes supporting Iris or her theory
of defense.such that the jury conld reach a venclusion on

it validity, exclusion of other ovidents i not neeessuily

&

eteor™ VNShie v Jonsy 287 Kan. 547, 555, 198 P34.758
{2008}, The district court's denial of Phongmany's questions,
o developthe issues around the application and issuante of
the seavch warrant was not ervor,

His the diding qad Abetting Insirytion Improperty Given?
Finally, Phowgrmiany chims the aiding and abetting
insicton was unnegessary and iﬁappmpriately Soithected
i to the drugs fousd "'m the higuse on Volustie. The
tnstruction - allowed the Swte 1o broaden ity theory af
prosecution. Phongiany also claims the district court
instructed on 2 new orime without notive and depaved b
the ability 1o prepare s defense:

The Kansas Supreme Cowt has provided s four-past

progression: ol analysly and couesponding. stapdards of

teview when determiniog jury-fnstruction sses:

insttuchion
the progression of

= For  jury 135UES,
analysis. and
sorresponding standirds of review on
appeal ere: {,i) First, the appeliste court
should consider the reviewability of
the issye from both jurisdiction -and
preservation viewpolnts, exereising gn
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unlimited standard of review {21 next,
the cotirt should use an unlimited
review to detefinine whather ‘the
inglraction was Jegally appropriate;
{3) then. ‘the court’ shonld determine
whether there was sufficicot evidenee,
wigwed o the light most favorable
to the defendast or the requesting
party, that would have supported the
instruction: and {4) finally, if the
district court exred, the appellate cotut
mizst deteriine whether the srror was
harmless; ulitlizing the test and depree

of cerininty st forth fn ¥ Swe v
Ward, 292 Kan. §41, 256 P3ad 801
(2011), cert denied 132 $.Ct 1594
{2812), * State v Smwer 297 Kan.
194, 20004, 299 P3d 309 {2013)

Plignmer: 185
283 Bad 202

{quoting Y 8kate w
Kan. 156, Syl 9 i,
{20121 ).

Tu addressing the fistquestion, Phongmany objected to the
instrgetion on atding and abetting at trial and bas proserved

the issuefor review.

Next, wemust ask if the instruction on aiding and aheiting was
legally appropriate. To be legally appropriate, the challenged
instaetion nust “fairly and ateurately state the applicable

law”™ when viewed in isolation from the fets. T Plunaer,
295 Kag. at 161, Thobpmmany sguss the instruction on
aiding and abetting was legally inappropriate because it was
pverbroad and did ot allow him to wepare a defense. Sze
""“\

VNS Srate v Hare, 297 Kan, 494, 508,301 P34 [279(201%)
(" Ar overbroad instriaction is srrenecus because thecharging
instrument-sets gut the specific offenss alleged o Infom
the defendant of the nature of the sccusation, to penmit the
development of 2 defense to meet that asccusation, and fo
protect against conviction based on fasts not coltenplated it

the ageasation | {cmnzx Staie v Fraudoff. 258 Kan. 393,
BOZ-03,217 P3d 1320003 ] & I panivulat, Phong
coniends the State “xmpcnmssxh}'v broadened irs theory Qf
prosecution. sithout uotice” by obiaining the aiding and
abefting instruction to improperly tehim toall of tie activiy
in the house for which he was notéhirged.

’cu, L}mr_ged .,mzh .a.uhng Lmd -abc,tt_m.g bmauae. aldmg ,di]d
ahetting is not & separate crime in Kangas, See Swe v dmas,
7L Kan, 565, 568-6%, 23 P3d 883 (2001) (eiting Stare v
Pennington, 25& Kan. 757, $v1. 4 4, 869 P2d 624 [1994] )

Stgre v Smabin, 721 Kan, 149, 152-5%, 557 pad 1241
(1976). Instead, the theary of aiding and abetting merely
exiends Hability to.a person other than the principle actor

State v Robinson, 29% Kan, 1002, 1038, 270-P3d 1183
(2012}, Therefore, the State atgues the miere fact Phvngmany
Wik ot charged wnh aiding and abettng in the complaint
doesriot makeajuryinstuction on aidingandabetting legally
Eppropriate:

The State ig-correet. The Kansas Suprems Court has held
“a frial Cowt may give nstructions on siding and abetting:
even though the defendant was not charged with aiding

and abeting” CSrate v Budler 257 Kan 1043, 1065,
897 PG 1007 (1995), miodified 257 Kan. 1110916224 1
{I995). Here, the iustruction was legally appropriate when
viewed in golation from the facts, and the distriet courtused
att instruction Yeken directly front the patieit instructions.

Bee Y Butler, 257 Kan, at 1066 (use of pattern instructions
strongly reconemended and, absent the heed fof madification,

bhmild b\; fcllawati by ﬁ}é triad Lelz‘t“’t} Tuefefh're the

RS

thxgmam argumeﬁt tal,k

Mext, wetwm 1o determine i the instrtiion swas Tactually
appiopriate. The Kansas Supreme Court has deemed this
inguiry “closely akin®™ to the review of the sufficiency of the
gvidence in a criminal cases whether, after revievs of all the
evidence, viswed ina light most 'fa"vgrabie to the prosecution,
the appellate sourt s convinced that « rational factfinder
could have found the defendunt guilty beyond @ reasonahle
doubt, Deferonce must e given to the findings mads by the
distriet cowt, and this cowt should not reweigh the evidense

orcredibility of witnesses. VS Plummer 295 Kan, gt 161-62

Siare . MeCaslin, 291 Kan, 697, 710,245 P3d
1036 20113 8
2T

State v Hall, 292 Kaw. 841, 859, 257 P3d

Phongmany. agyes the instrustion wag ot fhemally
“ppropriate. He dliime although evidencs was presented
o shove trading marjuany Tor other nurceties ig possible,

S AR




Sta‘ze ¥ P’h@ngmany, 3&"2 P‘.'-sd 3& {2014}

T A R AR A N A N e

t}m‘e WAS DD evidence -ﬂrsqente;_d ter show this: happened in
any also argues thers was o

v:dence presetifed o show hewas conneeted 1o the rarget
residence; where. illegal driggs’ and frearms were seized.
Lastly, Phongmsny argues there was no evidence of & third-
party driver or another fndividual in the vihdcle wliom he
could have aided or abetted. Based on this Jack of evidence,
Phononialy claims the instriction oo aiding and absting
lacked sufficient factual basis.

The State cowters Phongnany himsell made aidiog and
abetting an issue in his opening drgument, where he argued

another unknown Agian male had been driving the Honda.

Howsver, the State produced evidence that Phengmsny’s
driver's license and imimigration. papers were found in the
Homndg, the vehicls was registered to-an individual with the

same Tast name, and his vight thunibpiint was found enthe:

bagdy of marijuana found in the car. Thersfore, the State
argues there were sutficient facts to demonstrats Phatigmisgy
was Involved dn the-orime, either asa piincipal or an aider and
abettor; thus, the instruction was factually appropriste.

*9 When the evidence s viewed i a light most favortble
tor the prosesution; the State {8 coffect in-asserting there was
sufficient gvidence to Istruct the Jury opaiding and abetting;

the possibifity of another unkaoven Agian ruale flecing fom

}"Iumm@;; 295 Ko, A 161-62. PHouEGANY raised

police: The State's counter-theory Phongmsny way the Asian.

niale who fled does not prévent.an Instryction of aidisg and
shetting, There-was sufficient evidence, gircumstaniial and
direct, for the jury 1o contider he aided or abetted snothier

285 Kan 780, 773,175 P34

principal actor. ¥ Slotew Molr,

239 (2008) {jury could have eoncluded through the ialityof

the svidence thai the defendantwas either.an aider or ahettor

A/{
Fox
Loy
g:

w the principal selor [diting &%z@ w. Clemons,

73,485, 836 BId 1147 {19923} : . A
267 Kan. 37, 41 <42, 978 P2d 8%6 (1999} (ury c,(mk} have

v

1 A A A AR A e AR S e e T s R

Phongma
coust did not err in denying Phonny

congluded thvough eironmasiantial evidence that thedefendam
s with the principal actoy oven it the defendsnt wag ot
the privicipal actor). Here, police found Phongasany’sdrived's
license, bis fmmigration papets. and his tumbprint.on fhe
baggy of marijusna in the Honda. Heen if Phigngany was
not the deiver-ofithe oar who fled from police, this amount
of circumstantial evidence was sufficient to ink Pheugnany
to-the unkaown peincipal acior as an aider-and dbettor in

possessing marijuana with irtent 0 diseribute. Additionally,

wig hote the aiding and abetting. instcion went to the crime
of possessionol marijuana with hxtent to'dishibaie, not to the

actyity i the house,

Thevs was no swerby the distriet cout i giving the aiding
and abetting instruntion with Phengmany’s defense. With o
greor, we dg not need to addréss the fourtly progg of the test
outlioed i Smpsen ‘

CONCLUSION

t

5 convietion 1§ affinned, We find the district

s DHon 10 SHpPress
as the car was properly seawhed after the K-8 dog unit
mdheated oo the car while parked n the public sireet: in
frait of the house after the deiver ran off. The disttiet
coutt properly. Tindied Pheagiany’s cross-examination of
the policeoificers as to why they Were & Gie house, av-this
infarmation was pot selevant or probative fo what wag founid
i fisiear, Finally, the -g_n.mc,:t court propethy gave the siding
and abetting instraction when Phongmany raised the issus of
someone else driving e car

Affirmed.
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MEMORANDUM OPRNION
Por Curiam:

W st answersseveral questions it appeal. Can
a-deputy stop a piekup fréick at night for haying: a broken
taillighi? Can the deputy then seatch the truck after a.drug-
sniffing dog aletts near the truck? Can the deputy: then serest
the driver of the track for possession of drg paraphernalia

after finding a cut straw and plastic mitror both with - white

residne or thent i the rock? Sheuld the wial cowt have

suppressed the methamphetamine discovered in the driver's

shoe when the deputy searched her just before amesting
her? We answerthe first three guestiony yes 4nd the lay
uestion no. We aifiem Rebecea A, Blardbiien’s conviction
for possession of methamphetamnineg.

Thie deputy noticed e taillight.

Around 8:30 the evening of Mawh 20, 2005, Clay ‘County
Shedil's Deputy Joffysy Browne notived a pickup truck ahead
of him that had @ taiflight emitting white Hght lustead of red.
Browee had been following the truck at a distance of gbout
oneshalf of'a block. Because the wmillight was emiiting white
tight, the deputy decided i make a traffic siop. The white
light was the st tipe of light hasaw from the truck. Helater
deseribed the Hightas “pretty strong.”

As the fimek was stopping, Depuly Browns saw that the
passengers weremoving around iside the cabin of the tuck.
He walked wp to the tmick and told the driver—TRebecca
Blackbura--theroason for the stop. Bleskburn old him

the willight was damaged because she had previously rolled

the truck. There were two passengeis i fe ek with

Deputy Browne retumed to his pawol velicls ‘1o guike
Heense chiecks on Blackburn and the passengers. Before
shevking the licenses: howevey, Deputy Browne asked the
vridersheriff to-come to the soene with his drag-suiffing dog.
The dispatcher fold Deputy Browne that one ofthe passengers
had a warrsnt for her arvest. Another officer amived at the
seene and avested that passenger While Deputy Browne
was-weiting fraffie eitations for the giat belt 'vio“l;i;_iam and
the broken tailiight, the undershertit arrived with his dog. It
sniffed around Blaskbura 'y ruck and aletted at the passenger
sidedoor

After the dug alerted, the officers removed Blackburn and
the remaining passenger from the pickup and periormed apat
down search of both. No coniraband was found as @ rosult
of the pat down, Deputy Browne searched the passenger
side portion of the truck while the undersheriff searched the
driver’s ¢ide. During the search, Deputy Browne found a cut
straw with white residue on the passenger foorboard and a
“savall, black, plastic mirror-type-object” with white powdery
residaein the glove compartment,

Depuaty  Browse believed  these: objects  wee  drag
paraphernalia—used  for nasally ingesting .drugs. He
perfotmed s feld test fur methemphetamine on thegit siraw,
The test did not mdicate the presence of methamphetamine,

but 1t was positive for the psesence of amphatanune. Deputy

Browne then searched Blackburn's person and had her take
aff her shoes: Hefound a baggin cofitaining 4 white crvad
gubstance, later identified by the KBT as rosthamphetaraing,
Fa was faken inke custody.




Subssqusnt laboratory testing also revealed that the cus sttasw
tested positive for methanpheiming,

*2 The State charged Blaskburs with possession of
metbamphetsminc. and oparating 4 vehicle with & broken
taillight. Blackburn ‘moved e have the evidinee Found
‘during the step suppregsed for swo reasons. First, the-deputy
did not have a reasonable suspieion 1o make a legitimste
traffic stop: In her view, the plain language of the taillight
statute did not make driving with cucks in o taillighe-that
etitted white tight legal. Therefore, the deputy lacked a
reasonable suspicion o even stop the tuek. Second, she
contends the deputy did nol have probuble cause o arrest
her beeauyse the field test of the straw was ‘oggative for
methamphetamine. The diswriet ¢ount denied bermotion. The
court Jater found Blackbern guilty after 4 beich tial on
stipulated facts. Blackhinrn appesls the denial of her mation
to suppress and the resulting conviction,

To us, Blackburs contends that the deputy was not justified
ingtopbing hertvuck becausethe State couldgiot p-mvé. thatihe
truck’s taillight could riof emit red Hght visible:at a distance of
1,000 fest a5 required by K.8.A 8~1706. After all, the deputy
first noticed this truck just about one-half of & block abead of
him—uot 1,000 feet She also arpuss that since the feld test
of the. cut steaw was negative. for miethamphearains ten the
deputy had o teason tosrrest her on siispicion of possession
of drug parsphetnalia.

The traffic stop bere was legal,

Appelldte courls have separated public.encounters of police
with citizens e four vategories—imlumiary, investizatory,
public safoty, and arests, SeaSraten MoGinnis, 40 Kan. App.
2d 620, 623-24, 194 P:3d 46 (2008). Here, the teaffic stop
for o dracked tillight falls into the investigatory detention
category. An -invesﬁgétmy defention is peomissible if the
police have reasonable suspicion that ¢fitninal activity is

afoor. ¥ STy v Ohifo, 392 UK. 1, 27-78, 88 8. Cr. 1868,
20 L 24 889 (1968): see K.S.A, 22-2402. A viclation of
the trafTie codé or & traffic ordinange-can providy-feasonable

suspicion to stopea vehicle Wiren @ United States, 317
11.S. 806, 818, 116 5. €t 1765, 135 L.Ed. 2d 91996},

Here, the facts are not in dispuis. Deputy Browne, at night,
saw a vehicle with a cracked taillight deiving down the street.
He saw wiite light emitting from thetaillight, Thewhite light
was “prétty sttong” and he noticed it before seeing sny othier

Aistates of about one-half of a block—Iess than 1,000 feet

bas acenred, 18 decwrsing, or i8about 10 poow .\
Colerwn, 202 Kan. 813,817, 257 P33 326 {2011}, Certainty,

type of ight. The deputy made a traffic stop based upon what
he perceived fo be a possible traffie mffaction.

The applicable statute, K.8.A. 8-1706{a), part of the Uniform
Act Regulating Tvaffic Equipment of Vehicles, K.8.4. 8-
1701 «t seq., provides that a vehicle must be squipped with
two taillights that emit visible, red light at 2 distance of 1,000
feot. Depury Browne fifst saw the plokup from:the ear ata
At
this distance, Députy Browae saw that the ruck was emitting
white Hght. Did thisabservaiion provide Deputy Beotme with
a Teasouable sispicion that the vehicle was i violation of
K5.A.8-17067

Reasonable suspicion exists if at the time of the stop an

officer has speeific, articulable’ facts that soiminal activity

State v
Deputy Browne specified hiy ressons Yor stopping the' truck
-the broken taillight simitiiog white light. The law requites

two: Rinetioning tatllights, net one.

We st evaluate teasonable suspicion framithe viewpeint:

of 3 taified law enforcement officer. Y Stue v Pallmarn,
286 Kan. 881, 890, 190 P2ad 234 (2008). Depuly Browne
saw white Heht being-emitted from Blackburn's taillight,
He tesified thar i WS expericnde, the white light would
overpower the red light the further away the Heht is viewed
from the source, This 158 safely congem that we cannot
reasonably dgnore. A bright white light shining mio the syes
of drivers approaching the rear of the truck could have their
vision impaired: thus, Sresting 4 waftic hazard. Therefore,
we hold that the white Hght being emitted from the taillight

provided Doputy Browns with teasciable suspicion that

2 gaffic infraction might be oooutring and the sfop was
teasotiable,

*3 For her part, Blackburn argues that because Deputy
Browne did not observe her vehicle from a distance of 1,000
feét then there:can be no veasonabie suspicion that.a crime
oscarred. Addionally, she argues underthe pixin lagguage of

‘the statute that a tadllight emiiting white light is nota viclation

of the statuts, She confuses the issues.

The guestion of praof of the: traffic viclation is it beforé
us at this stage of our analysis. AL this point, we must
determing ifths trathicstop wae reasonabls, An investigatory




Seet N Terry, 392108, 8t 27-28. Depaty Browne did niothave
to: observe the truck from a distance of 1,000 feet to have
rsasonable suspicion thata traffic infraction Occurted or check
to see i the driver knew hier taillight was broken. Also, this
safety statizte requires two ﬁ‘tnetiﬂh_iﬂg red taiitehis-aotpne
ved and one red-and-white light.

Blackbuen relics upon § we v Knight, 33 Kan. App. 24
325, 10434 403 (2004), 45 support; Thecase is 1o 'ﬁe}g e
et cause, Tn Kndghe an afficer stopped a edr whisn the driver
did nothse 2tuin signal whenexiting a parking lot pito amain
girget. The traffic cedivance o Kaight only-involved aflic
moveinents while on a public street and not whan maving
from a private road, ks a parking lot, ento a public wreet,
Becsinse the offfcer did oot observe any dctivity which could
possibly constitute: s ¢rims, the panel held thau there was 1o

reaspuable suspicion fora stop.

A Kan. App 2dab 327,

Our facts here are distinguishable. Depuly Browne observed

a-possible viclation of the situtes—ofie finetioning willight

and one taitlight emitting white light. In Kuight, there Was o
observed activity thut could constinge a crime. Becausenf the
safty coneern and the possibility that what Deputy Browne
ohissrved wis a ciine, we hold that ¥ was ressenable for Rim
to-dnvestigate fosther and stopithe ek,

The second searel of Blackburn vecwrred inumediarely
before herarrest

Owr deteriindtion of probable cause wmust be mades within
a. factual context. Such ¢ detsrmination is a fact-specifie
inquiry. The facts knowsn to Depuly Browne print ro hig artest
of Blaskhury are deternunative. 'We relate what we have
gléaded fiom the record.

Deputy Browne saw the passengers i the truck suspicionsly
moving stound afier he stopped the truck: A drug-sniffing
dog had alerted by:the p&s‘sseﬁgar side door of the bucks A
cuf straw with white residue was formd onthe passenger side
floorboard. & Black, plastic, suiror-like abjest with white
cesidue was found v the passenges side plove compartment,
Finatly. Deputy Browng knew-that all thres ooeupants in the
pickup bad been previousty charged with drug crimes.

According to Deputy Browne, the major factor he relied upon
a5 probable cawse for the arrest was the presence: of ‘what
he believed was drug paraphernalia in the tuck. The itews
believed to be drug para;:ihemaiia wergithe cul straw and the

black; plastic, mirroedike object, both of which had & white
powdery residus-on them. Deputy Browne testified that inhis
traininig and axperience & cut straw and a fatsurface is used
for snarting drugs. Bven though the is1d test was pegative
f@fiméfhamﬁileta;mina it was positive foramphetamine, whichi
canhe obiained by prescaption, The deputy also siated he had
ngyer seen 1 cut sivaw used foiuhale 2 prescriplion narcohi.

*4 The drug paraphernalia possession Sfifie ig et ot in

VERUSAL 2016 Supp. 21-5709(b32), which provides: “lt
Shall beunlawiid for any person to Use of possess with intent
0 use any divi paraphernalia to; .. (2} store, vontwg, conesal,
inject, ingest, inhale or otherwise introduce a controlled
substaiice into the buman bady.”

When determining probable cause, the faclks are viewed
from the perspoctive of a trained law enforcenient officsr

Reasonable inferencss frorm the facts dre permitied I Sinte
x Payiie, 273 Kan. 466, 474, 44 P34 419 (2002). Weneed not
repeat what we stated above shout the furtive mevemetits of
{he passefigers; thealert of the drug dog, and the white residue
Found ot two fterss. Bub consideting these cironmstanves, it
was reasonable: for Deputy Browne o tonclude fhe cut straw
and the black, mirrer-like objsctwere drug paraphernalia,

Nextwe must glso look at thedepal term “ndgsession,” When
dealisgwith controlled substanses, possessionogans “having
Jolnt orexclusivecontrol over an ey with knowledge of and
intent to have such control or knowingly Keeping some itety
ivaplace whsre the person has sone memure of accessand

right of control T UK 8.A. 2016 Supp. 21-570 ).

A useful cage on Hig point IV Marpland v Peingle, 540
U5, 366, 1248, 01795, 157 L.Bd. 24 769 (20031, In Pringle,
a police officer stopped a-car withuthres tecupatity: A seareh
of the car revealed muliiple baggies of vocaine, The palice
afrested all three oosupants. The United States Supreme Cownt
found that probable cause existed for the amest becauvse it
way reasonable to dnfer 2 commion enterprise auiong the,

occupints of the vebicle, Y540 U8, at 372, ln reaching thiy
decision, the Court relied upon the fast that the officor had
na information lnking & specific passenger to the Cocaine.

4D U st 374

Here, the facts are analogous to Pringle. The cut straw and
mifror-like oBjectiwers found on the passenger floor beard
and in the glove compariment. Deputy Browne's inference
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that Blackbuin had ar least knowledse of the presence ef

the oyt stxaw and mitror-like object iy teastnable. < *{A} car
passenger ... wiil often be eugaged in a common enterpmse
“with the deiver, and have the savme interest in concealing
the frufte of the evidence of thely wrongdoing.” [Citation

Pringle, 540 U:B: at 373, Deputy Browni had
6 information that would single outa passenger in the truek
as the-owner of the parapheralia; thus, it is reasanabls for

Him to believe thar ¥ Bisekbiyn had pogsession of thedrug
paraphemalia. See 540 U8, at 374. The facts known to the
deputy at the time of arrest support probable cause to believe
that Blackburn had possession of the drig paraphernalia,
With probable cause, an arvest is legally possible:

Tothe contrary, Blackbues argnes that a field wstperformed
wrthe-cut sraw elintinatss Deputy Browne's probable cause;

Indssd, Deputy Browne performed g field test to determine it

these was methamphetamine on the cut-straw: The ficld test
did not indicate the presence of wthamphetamine but did
indicate the presence of amphetamine.

The Held test being negative for methamphetamine does not
eliminate Deputy Browhie's probable cause, and we question
whether it-even weakens it. We ars concerned with probable
cause: here, sot a defennination. of guile. T detsrniining
whether probable cause exists we lovk atboth inculpaiory and

exculpatory facts. Seet State w Edgar, 296 Kan. 513, 525,
294 B33 251 (2013 The fact that the out steaw did not test
pasitive for methamphetamine but pesitive iy amphetunine
does ‘sapgest that the cuf straw had boer wsed to i‘nh‘ai»:;:
amphetamine. Probable cause 5 based upon the refative
weight of probabilities. Byen with the negative fisld 1o,
‘Deputy Browne was rzasonable in his belief that the cut straw
had been used to ingeat drugs. The suspicion was ressonable:
the straw and mirror-like ohject, both with a white substance
on theny, were g paraphervalia.

*§ Blaskbiuen also arguesthay there wete Hinecuons reasons
Tor having @ cut sitaw and a mirror-tike: abject. Her grguament

conceming the straw 15 not persbusive because it was & gut

straw with while residue on: it. From the perspeetive of 3

R N AN
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trained law enforcement officer. 1t is much more likély thata
eut steaw with white residue s drug parapheriatia than there:
being an inuncusus réason Totit betmg in the fracks

“Farning to the mirrordike object, Rlavkburk argues there
arg Many Yeasond 10 possess & mirroy and cites Kaighr as
authority. 18 Knight, this court held there was 1o reasonable
suspicton for & stop wlien & person bought water, two packs
of cold medicine, and salt in 4 sinigle purchage. These items
are used in the manufacturing of wiethamphetaming, The
court-held that salt was so-ubiquitans a substance that even

with the: purchese of the: ather fems i did ot amount

to reasonable suspicion, 733 Kan App. 2d at 327-28.
Blackburn argues that possessiug the murordike object s
analogous o purchasivg salt in Knight,

We areniot tonvinced. Here, the factaare distinguishable from
Ruight. Attines,itis referred to 4s & “mivor-like ohject” and.
s:slhu times 85 a “mivror™ I weageurne e (8034 8 miror,
w acknowledge that there are many noncrimina] teasons o
Garty @ mirror. But here, the anirror was found close to a
cut stravs Both ftems had white restdue on them, While:in
Kuight it was unreasotable to suspect from the purchase of
salt, water, and cold medicingthata person s eanufacturing
methamphetning, it s not unréasonable fo suspect that-a
sut siraw and mircor with white residue on them are drig
pataphernalis. The proximity of the objects connected with
the presence of the white residue, when considered together
withiall the otlier Sicis we bave:menticoed 13 adaroivfrom
beg stilarto semeone buying ssht at a grocery stors.

i1 ight ‘(‘«f"ai‘ the fagts knoWn 10 Dcpu‘ty Browne prim' o

hold ‘the;f‘&._ was pmbahlacause fm t.h\f arvest.

Affirmed.

Al Citations

394 P3d 904 (Table), 2017 WL 2212115

Srred o Dotunent

T 20T Thomssan Reut

LS. Sovermnmeni Works,






