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FROM THE CHAIR

The Commission on Judicial Qualifications has been charged with the duty of
enforcing high standards of conduct for judges, as set out in the Code of Judicial Conduct.
In fulfilling this charge, the members of the Commission—judicial, attorney and citizen
representatives--must objectively determine the facts and apply the Code of Judicial
Conduct and other relevant law, pursuing the goal of assuring accountability in those rare
instances where judicial misconduct has occurred. Perhaps more important, the Code and
the Commission serve to educate the public, whose misunderstanding of the legal process
often results in unfounded complaints, and to give guidance to the judiciary. The Preamble
to the Code of Judicial Conduct states that "[i]t is not intended...that every transgression
will result in disciplinary action." In this spirit, caution letters and letters of informal
advice are the tools used most frequently by the Commission, reserving the filing of formal
charges only for the most serious incidents of judicial misconduct or where there is a
pattern of misconduct, or the effect of the misconduct requires it. Because of the high level
of professionalism of the judges of Kansas, the filing of formal charges is indeed
uncommon.

As my term as Chair of this Commission comes to an end, I appreciate that
professionalism and the high standards of conduct that the judges of our state maintain,
not only for my position on this Commission, but on behalf of the public at large, who
benefits from those high standards. My duties as Chair, although not onerous, were
significantly lightened by the support of The Clerk of the Appellate Courts, Carol Green,
and Carol Deghand, and I am grateful to them.

arter, Chair
Co mmission on Judicial Qualifications

April 2001
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COMMISSION MEMBERS

Panel A

(Seated 1. tor.) Karen L. Shelor, Judge Theodore B. Ice, John W. Mize
(Standing 1. to 1.) Chief Judge J. Patrick Brazil, Marcia Poell Holston, Ray Call
(Judge Jennifer Jones not pictured)




COMMISSION MEMBERS

Panel B

(Seated 1. tor.) Mikel L. Stout, Judge Robert J. Fleming, Judge Lawrence E. Sheppard
(Standing 1. tor.) Judge Kathryn Carter, Robert A. Creighton, Carol Sader

(Judge James W. Paddock, who served from February 1989 to June 2000, and Bruce
Buchanan not pictured)
















A BRIEF HISTORY OF THE COMMISSION

The Kansas Commission on Judicial Qualifications was established by the Supreme
Court of the State of Kansas on January 1, 1974. The Commission, created under the
authority granted by Article III, Section 15 of the Kansas Constitution and in the exercise
of the inherent powers of the Supreme Court, is charged with assisting the Supreme Court
in the exercise of the Court's responsibility in judicial disciplinary matters.

Originally conceived as a one-tier system with nine members, the Commission
functioned effectively for a quarter century before significant change was implemented. On
May 1, 1999, a two-tier system was adopted, expanding the Commission from nine to
fourteen members, including six active or retired judges, four lawyers, and four non-
lawyers. The members are divided into two panels. One panel meets each month. In formal
matters, one panel investigates the complaint, while the other conducts the hearing, thus
separating the investigative and judicial functions. All members are appointed by the
Supreme Court and serve four-year terms. The Chair of the Commission chairs one panel,
while the Vice-Chair chairs the second panel.

Those who have chaired the Commission include:

Judge L.A. McNalley 1974-1977
Fred N. Six 1977-1981
Kenneth C. Bronson 1981-1983
Charles S. Arthur 1983-1985
Judge Lewis C. Smith 1985-1986
Judge O. Q. Claflin 1986-1988
Judge Steven P. Flood 1988-1991
Judge J. Patrick Brazil 1991-1994
Mikel L. Stout 1994-1997
David J. Waxse 1997-1999
Judge Kathryn Carter 1999-2001
Judge Theodore B. Ice 2001-

15







HOW THE COMMISSION OPERATES

Jurisdiction/Governing Rules

The Commission's jurisdiction extends to approximately 500 judicial
positions including justices of the Supreme Court, judges of the Court of
Appeals, judges of the district courts, district magistrate judges, and municipal
judges. This number does not include judges pro tempore and others who,
from time to time, may be subject to the Code of Judicial Conduct.

The Supreme Court Rules governing operation of the Commission are
found in the Kansas Court Rules Annotated. See 2000 Kan. Ct. R. Annot. 467-
518.

Staff

The Clerk of the Supreme Court serves as secretary to the Commission
pursuant to Supreme Court Rule 603. The secretary acts as custodian of the
official files and records of the Commission and directs the daily operation of the
office. A deputy clerk, Carol Deghand, manages the operation of the office.

The Commission also retains an examiner, a member of the Kansas Bar
who investigates complaints, presents evidence to the Commission, and
participates in proceedings before the Supreme Court.

Initiating a Complaint

The Commission is charged with conducting an investigation when it
receives a complaint indicating that a judge has failed to comply with the Code
of Judicial Conduct or has a disability that seriously interferes with the
performance of judicial duties.

Any person may file a complaint with the Commission. Initial inquiries

may be made by telephone, by letter, or by visiting the Appellate Clerk's Office
personally.

All who inquire are given a copy of the Supreme Court Rules Relating
to Judicial Conduct, a brochure about the Commission, and a complaint form.
The complainant is asked to set out the facts and to state specifically how the
complainant believes the judge has violated the Code of Judicial Conduct. Very
often, the opportunity to voice the grievance is sufficient, and the Commission
never receives a formal complaint. In any given year, one-fourth to one-third of
the initial inquiries will result in a complaint being filed.

The remainder of the complaints filed come from individuals already
familiar with the Commission's work or who have learned about the

17




18

Commission from another source. Use of the standard complaint form is
encouraged but not mandatory. If the complaint received is of a general nature,
the Commission's secretary will request further specifics.

In addition to citizen complaints, the Commission may investigate
matters of judicial misconduct on its own motion. Referrals are also made to the
Commission through the Office of Judicial Administration and the Office of the
Disciplinary Administrator.

Referrals are made through the Office of Judicial Administration on
personnel matters involving sexual harassment. The Kansas Court Personnel
Rules provide that, if upon investigation the Judicial Administrator finds
probable cause to believe an incident of sexual harassment has occurred
involving a judge, the Judicial Administrator will refer the matter to the
Commission on Judicial Qualifications. See Kansas Court Personnel Rule
10.4(e).

The Disciplinary Administrator refers complaints to the Commission if
investigation into attorney misconduct implicates a judge. There is a reciprocal
sharing of information between the two offices.

Commission Review and Investigation

When written complaints are received, all are mailed to a panel of the
Commission for review at its next meeting. In the interim, if it appears that a
response from the judge would be helpful to the Commission, the secretary may
request the judge to submit a voluntary response. With that additional
information, the panel may be able to consider a complaint and reach a decision
at the same meeting.

All complaints are placed on the agenda, and the panel determines
whether they will be docketed or remain undocketed. A docketed complaint is
given a number and a case file is established.

Undocketed complaints are those which facially do not state a violation
of the Code; no further investigation is required.

Appealable matters constitute the majority of the undocketed
complaints and arise from a public misconception of the Commission's
function. The Commission does not function as an appellate court. Examples of
appealable matters which are outside the Commission's jurisdiction include:
matters involving the exercise of judicial discretion, particularly in domestic
cases; disagreements with the judge's application of the law; and evidentiary or
procedural matters, particularly in criminal cases.



Many complaints address the judge's demeanor, attitude, degree of
attention, or alleged bias or prejudice. These are matters in which the secretary
is likely to request a voluntary response from the judge and, based on that
response, the Commission in some instances determines there has clearly been
no violation of the Code.

These undocketed complaints are dismissed with an appropriate letter to
the complainant and to the judge, if the judge has been asked to respond to the
complaint.

Docketed complaints are those in which a panel feels that further
investigation is warranted.

A panel has a number of investigative options once it dockets a
complaint. Docketed complaints may be assigned to a subcommittee for review
and report at the next meeting. These complaints may be referred to the
Commission Examiner for investigation and report. Finally, the panel may ask
for further information or records from the judge.

Disposition of Docketed Complaints

_ After investigation of docketed complaints, the panel may choose a
course of action short of filing formal proceedings.

A complaint may be dismissed after investigation. On docketing, there
appeared to be some merit to the complaint, but after further investigation the
complaint is found to be without merit.

A complaint may be dismissed after investigation with caution. The
panel finds no violation in the instant complaint, but the judge is cautioned to
avoid such situations in the future. Cautionary letters have been issued when
alcohol consumption appears problematic or when there is a strong suggestion
of inappropriate personal comment.

Letters of informal advice are issued when some infraction of the Code
has occurred, but the infraction does not involve a continuing course of
conduct. Such letters may, for example, address isolated instances of delay, ex
parte communication, or discourtesy to litigants or counsel.

A cease and desist order may be issued when the panel finds factually
undisputed violations of the Code which represent a continuing course of
conduct. The judge must agree to comply by accepting the order, or formal
proceedings will be instituted. Examples of conduct resulting in cease and desist
orders include: activity on behalf of a political candidate or intervention with a
fellow judge on behalf of family or friends.
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Upon disposition of any docketed complaint, the judge and the
complainant are notified of the panel's action. Other interested persons may be
notified within the panel's discretion.

Confidentiality

The panel assigned a complaint conducts investigations, often
contacting the judge involved as well as witnesses. All complaints and
investigations are, however, private and confidential unless public disclosure is
permitted by the Rules Relating to Judicial Conduct or by order of the Supreme
Court. See Rule 607(a). One exception to the confidentiality rule exists if the
panel gives written notice to the judge, prior to the judge's acceptance of a cease
and desist order, that the order will be made public. Rule 611(a).

Other narrowly delineated exceptions to the rule of confidentiality exist.
Rule 607(c) provides a specific exception to the rule of confidentiality with regard
to any information which the Commission or a panel considers relevant to
current or future criminal prosecutions or ouster proceedings against a judge.
Rule 607 further permits a waiver of confidentiality, in the Commission’s or
panel’s discretion, to the Disciplinary Administrator, the Impaired Judges
Assistance Committee, the Supreme Court Nominating Commission, the
District Judicial Nominating Commissions, and the Governor with regard to
nominees for judicial appointments. The Commission or a panel may also, in
its discretion, make public all or any part of its files involving a candidate for
election or retention in judicial office.

Formal Proceedings

During the investigation stage prior to the filing of the notice of formal
proceedings, the judge is advised by letter that an investigation is underway.
The judge then has the opportunity to present information to the examiner.
Rule 609.

If a panel institutes formal proceedings, specific charges stated in
ordinary and concise language are submitted to the judge. The judge has an
opportunity to answer and a hearing date is set. Rule 611(b); Rule 613. The
hearing on that notice of formal proceedings is conducted by the other panel,
which has no knowledge of the investigation or prior deliberations.

The hearing on a notice of formal proceedings is a public hearing. The
judge is entitled to be represented by counsel at all stages of the proceedings,
including the investigative phase prior to the filing of the notice of formal
proceedings if the judge so chooses. The rules of evidence applicable to civil
cases apply at formal hearings. Procedural rulings are made by the chair,
consented to by other members unless one or more calls for a vote. Any
difference of opinion with the chair is controlled by a majority vote of those
panel members present.







COMMISSION ACTIVITY IN 2000

At the close of 2000, there were 505 judicial positions subject to the Commission's
jurisdiction.

Justices of the Supreme Court 7
Judges of the Court of Appeals 10
Judges of the District Courts 159
District Magistrate Judges 74
Municipal Judges 255

Others are subject to the Code of Judicial Conduct on an ad hoc basis. The
compliance statement appended to the Code provides: "Anyone, whether or not alawyer,
who is an officer of the judicial system, is a judge within the meaning of this Code. Judge
is defined as: 'Any judicial officer who performs the functions of a judge in the courts of
this state including Kansas Supreme Court Justices, Court of Appeals Judges, District
Judges, District Magistrate Judges, and Municipal Court Judges. Where applicable, the
term “judge” also contemplates Masters, Referees, Temporary Judges, Pro Tempore Judges,
Part-time Judges, and Commissioners if they perform any functions of ajudge in any court
of this state.’ " 2000 Kan. Ct. R. Annot. 493-494. No attempt has been made in this report
to enumerate those individuals.

In 2000, the Commission received 352 inquiries by telephone, by letter, or by
personal visit to the Clerk's Office. Of those individuals, 233 were mailed copies of the
Supreme Court Rules Relating to Judicial Conduct, a complaint form, and a brochure
describing the work of the Commission. Of those 233, 52 responded by filing a complaint.
An additional 89 complaints were received for a total of 141 complaints received in 2000.
Of those complaints, 25 were eventually docketed. For a discussion of the distinction
between undocketed and docketed complaints, see this report at pages 18 and 19.

The Commission disposed of 114 undocketed complaints in 2000 and 26 docketed
complaints.
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Substance of Complaints

2000

Abuse of Power 4
Administrative Inefficiency 13
Conduct Inappropriate to Judicial Office 7
Conflict of Interest 9
Delay in Making Decision 7
Denied Hearing/Denied Fair Hearing 30
Disagreement With Ruling 14
Ex Parte Communication 8
Failure to Enforce Order 1
Failure to State a Complaint,

Appealable Matter, or Legal Issue 52
Improper Election Campaign Conduct /Political

Activity Inappropriate to Judicial Office 5
Improper Influence 8
Inappropriate Personal Comment 12
Injudicious Temperament 12
Prejudice/Bias 19
Failure to Control Courtroom 0
Intemperance 0

Individual complaints may contain more than one allegation of misconduct.
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EXAMPLES OF CONDUCT FOUND TO BE PROPER
OR OUTSIDE THE COMMISSION'S JURISDICTION

No ethical violation was found when a judge issued an arrest warrant to a defendant who
appeared 20 minutes late for a jury trial.

No ethical violation was found when a judge told a pro se litigant she should hire an

attorney. The judge agreed to grant a continuance to allow petitioner sufficient time to hire
an attorney.

No ethical violation was found against a judge whose TV commercial contained a glimpse of
newspaper headlines of a case the judge recently presided over. No other reference was

made to the case. The complainant felt the headlines were an offensive reminder to the
victim’s family.

An allegation was made that a judge ruled on motions without proper notice being given.

Inquiry revealed motions were ruled on in compliance with applicable local district court
rules.

No ethical violation was found when a judge ordered a student to refrain from scheduled
school sports. This is a discretionary matter.

No ethical violation was found in a judicial candidate’s advertisement, stating the candidate

had not solicited or accepted monetary support or volunteer work from attorneys who
regularly practice in the local court.

No ethical violation was found when a judge refused to hear a small claims case because the
case was not filed in the name of the property owner, even though the property owner was

present in court when the case was called and consented to proceeding. This is an appealable
matter.




EXAMPLES OF CONDUCT
FOUND TO BE IMPROPER

A judge was privately cautioned for clearing the courtroom and asking the complainant about
her correspondence with the Commission. Additionally, the judge was cautioned for giving an
evasive response to the Commission.

A judge was informally advised not to contact a client who has known representation.

A judge was photographed by the media with a stack of papers from a case on his docket and
was privately cautioned that the photo might be construed as comment regarding an ongoing
case.

A judge was informally advised about the appearance of impropriety created by his personal
association with a defendant in the criminal system.

A judge was informally advised to refrain, in the future, from prejudging cases and from
making inappropriate comments.

A judge was informally advised thata judge has powers of contempt but, absentlegal authority,
no power to order an attorney to withdraw from a case. Additionally, the judge was reminded
that a judge shall respect and comply with the law.

A judge accepted a private cease and desist order for making an inappropriate remark of a
sexual nature to a court employee.

A judicial candidate accepted a public cease and desist order for signing a letter requesting
campaign contributions.
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Appendix A

REPORTED JUDICIAL DISCIPLINARY CASES
UNDER RULE 601

In re Rome, 218 Kan. 198, 542 P.2d 676 (1975).

In a criminal proceeding, a magistrate judge issued a memorandum
decision which held the defendant out to public ridicule or scorn. The decision
was, incidentally, issued in poetic form.

The Supreme Court found the conduct violated Canon 3 A. (3) which
requires a judge to be "patient, dignified, and courteous to litigants, jurors,
witnesses, lawyers, and others with whom he deals in his official capacity.” The
court ordered public censure.

In re Baker, 218 Kan. 209, 542 P.2d 701 (1975).

The Commission on Judicial Qualifications found six violations of
Canon 7 arising out of advertising materials used in a campaign for judicial
office.

The Supreme Court found no violation as to five charges, holding the
activities to come within the pledge of faithful performance of the duties of
judicial office. The court found the health, work habits, experience, and ability
of the candidates to be matters of legitimate concern to the electorate. As to the
sixth charge, the court found that a campaign statement by a candidate for
judicial office that an incumbent judge is entitled to a substantial pension if
defeated, when the judge is not in fact eligible for any pension, violates the
prohibition of Canon 7 B. (1) (c) against misrepresentation of facts. The court
imposed the discipline of public censure.

In re Sortor, 220 Kan. 177, 551 P.2d 1255 (1976).
A magistrate judge was found by the Commission to have been rude
and discourteous to lawyers and litigants and, on occasion, to have terminated

proceedings without granting interested parties the right to be heard.

The Supreme Court found violations of Canons 3 A. (3) and (4) and
imposed public censure.
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In re Long, 244 Kan. 719, 772 P.2d 814 (1989).

A judge of the district court was found to have failed to respect and
comply with the law, carry out her adjudicative responsibility of promptly
disposing of the business of the court, and diligently discharge her
administrative responsibilities and maintain professional competence in
judicial administration.

The Supreme Court found violations of Canons 2 A., 3 A. (5), and 3 B.
(1). The court ordered public censure.

In re Alvord, 252 Kan. 705, 847 P.2d 1310 (1993).

A magistrate judge was found to have treated a female employee in a
manner which was not dignified and courteous. Unsolicited inquiries on behalf
of the employee regarding a traffic ticket were also found to be inappropriate.

The Supreme Court found violations of Canons 2 and 3 and ordered
public censure.

In re Handy, 254 Kan. 581, 867 P.2d 341 (1994).

A judge of the district court was found to have violated Canons of the
Code of Judicial Conduct in the following particulars: ignoring a conflict of
interest by handling cases that involved the city which employed him as a
municipal judge; creating an appearance of impropriety in purchasing property
involved in pending litigation; and lacking sensitivity to conflict of interest,

creating an appearance of impropriety, and being less than candid in a real estate
transaction.

The Supreme Court found violations of Canons 1, 2 A, 3 C. (1), 3 C.
(1)(c), and 5 C. (1). The court ordered public censure.

REPORTED JUDICIAL DISCIPLINARY CASES
UNDER RULE 601A

In re Moroney, 259 Kan 636, 914 P.2d 570 (1996).

A majority of the Commission on Judicial Qualifications recommended
to the Kansas Supreme Court that Respondent be disciplined by removal from
the bench. After Findings of Fact, Conclusions of Law, and Recommendations
were submitted to the Supreme Court, Respondent voluntarily resigned from
office. The Supreme Court removed the case from its docket, finding the hearing
on removal to be moot.
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In re Platt, 269 Kan. 509, 8 P.3d 686 (2000).

A judge of the district court followed a disqualification policy with respect to
several attorneys which involved not hearing newly filed cases and implementation
of an “informed consent policy” for ongoing cases in which the judge did not recuse.

The Supreme Court found violations of Canons 1, 2A, 3B(1), 3B(5), 3B(7), 3C(1),
and 3E(1). The court ordered public censure.
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Appendix B

FIVE-YEAR SUMMARY OF COMPLAINTS RECEIVED AND DOCKETED

COMPLAINTS RECEIVED

1996 1997 1998 1999 2000

1996 1997 1998 1999 2000
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Appendix D

Sample Complaint Form

Kansas Commission on Judicial Qualifications

Room 374, Kansas Judicial Center 301 SW Tenth Avenue Topeka, KS 66612 785-296-3229

Complaint against a judge

Person making the complalnt

Address

City, State, ZIp Code Phone number

I would like to file a complaint against:

Name of Judge:

Type of Judge (if known) County or City

Detalls and specifics of complaint: Piease state all specific facts and circumstances which you
believe constitute judicial misconduct or disability. Include any details, names, dates, places,
addresses, and telephone numbers which will assist the Commission in Its evaluation and
lavestigation of this complaint. dentify the names and addresses of any witnesses. If there are
documents, letters, or any other materials directly related to the complaint, please include
- them. Do not Include documents which do not directly support or relate to the complaint, for
example, documents only generally related to the litigation. Keep a copy of everything you
submit for your records.

Continue on next page

e w
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Appendix E

COMMISSION PROCEDURES

RECEIPT OF COMPLAINT THROUGH FORMAL PROCEEDINGS

Complaint Received or Referred;
Commission’s Own Motion

l

|
—

Panel Reviewj

Not Docketed
Response to Complainant Docketed
{ I : i
Assign to Subcommittee Assign Examiner Ask Judge for
to Investigate Further Information
L |
|
|  Panel Votes |
| Il 1
To Dismiss| |To Issue To Issue Letter of To Issue
Caution Letter| {Informal Advice Cease and Desist
1
CONFIDENTIAL Judge Accepts Judge Rejects
__________________________________ L . s
| i E—
Public Disclosure} | Panel Institutes © Institute
PUBLIC If the Order So Formal Proceedings Formal Proceedings
Specifies
| Formal Hearing Before Panel |
|
C 1
Charges Not Proved | Charges Proved
Dismiss |
Admonishment| |Issue an Order of | | Recommendation to Supreme Court:
by Panel Cease and Desist | | Discipline or Compulsory Retirement
(See Appendix F)

No recommendation
to Supreme Court

Dismiss
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Appendix F

PROCEEDINGS BEFORE THE SUPREME COURT

REVIEW OF COMMISSION FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS

Panel Recommends Discipline

(public censure, suspension, removal
from office) or Compulsory Retirement

Respondent files statement that
no exceptions will be taken

Respondent Files Exceptions

l

Case Submitted to Supreme Court

on Merits

Clerk Orders Transcript

Respondent Files Brief

Court Rejects, Modifies, or
Accepts Recommendations and

Commission Files Brief

Orders Discipline |
Case Heard on Merits
by Supreme Court
i ; Discipline or '
Proceedings Referred back Recommendations e 1 Retirement
Diomissed” | | Punel Refected Sompulsory Retire
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